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The  present  vduxne  completes  the  series  of  decisione  in 
Cfbancery  from  Sazton's  Reports  down  to  the  appointment  of 
Chancellor  under  the  New  Constitution.  The  Reporter  regrets 
that,  owing  to  circumstances  beyond  his  control,  the  cases  have 

i 

sr       not  been  printed  in  chronological  order.    The  cases  contained 
!r       in  the  second  volume,  and  in  the  first  one  hundred  and  forty 

pages  of  the  third  volume,  were  decided  previous  to  the  appoint- 
1^;.      ment  of  the  Reporter,  and  precede  in  order  of  time  the  cat^es 

reported  in  the  first  volume.    No  opinions  were  prepared  by 

Chancellor  Southard  during  the  short  period  he  was  in  office. 

and  none  of  Chancellor  Seeley's  opinions  have  been  furnis?!!- 

ed  for  publication. 
Trenton,  October  20th,  1846. 
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CASES 

ADJUDOBD  in 

THE  COURT  OP  CHANCERY 

OF  THE  STATE  OP  NEWJERSE  Y 
JANUARY   TERM,    1837. 


P.  DICKERSOBT)  ESCi.,  CHAHC£LLOR» 


Mary  O^Kill  and  olliers  v.  Robert  Campbell. 

^^Pon  a  devise  of  real  estate  to  ejcecatofs  id  trust  to  fierinit  a  married  daugh- 
^«r  **  to  use  and  ocoupy  the  farm  and  to  take  the  rents,  issues  and  profits 
^i^reof  to  her  own  use  during  her  natural  life,  free  from  any  control  of  her 
present  or  any  future  husband,  and  not  to  be  in  any  wise  liable  for  any  debt 
^r  debts  he  now  owes,  or  which  any  future  husband  may  beroafler  contract," 
tHe  court  will  not,  upon  the  death  of  the  husband,  permit  the  trust  to  be  set 
^«ide,  or  the  estate  to  be  couTeyod  to  the  eeUui  que  trmt. 
^^Uity,  for  satisfaotory,  sufficient  cadse,  will  direct  a  ohvige  of  trustees.* 

Gill  by  cestui  que  trust,  entitled  to  the  enjoyment  of  real 
^''^^toi  and  the  receipt  of  tlie  rents  and  profits  for  her  life,  and 
^  the  deviMes  in  fee  of  the  remainder,  to  set  aside  the  trust,  and 
^  have  the  land  conveyed  by  the  trustee  to  the  cestui  que  trust 

*  The  appoiiitment  of  new  tnuteM  !■  b»  ordinary  remedy  enforced  by 
o^^Uta  of  oqaitj  in  all  eaiM  whora  tben  »  a  failure  of  suitable  trustees  to 
perfom  tho  trast*  aitlMr  firom  aoeidaat,  or  firom  the  refusal  of  the  old  trustees 
t<>  ut,  or  from  thtir  origintl  or  ■Qperveaitat  inQ»|>aoity  to  act,  or  from  any 
otlKrctoM.  SAiry«ff.iM.U67. 
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for  life ;  aod  if  that  relief  be  deniedi  then  for  a  change  of  trosfei^^ 
Answer  by  the  trustee,  being  the  sole  defendant,  admitting  th 
charges  in  the  bill,  and  praying  to  be  discharged  from  the  further 
execution  of  the  trust,  by  reason  of  the  multipiicity  of  his  aflfair^^ 
the  infirmities  of  age,  iu. 
Hearing  on  bill  and  answer. 

Frelinghuysen,  for  complainants. 

Defendant  pro  se. 

The  Chancellor*  James  Jay,  deceased^  by  liis  last  will  ^ 
and  testament,  dated  in  the  year  eighteen  hundred  and  fifteen,  - 
defised  certain  real  and  personal  property,  in  the  county  of  Ber- 
gen, to  his  executors,  in  trust,  far  the  use  of  his  daughter,  Mary 
O'Kill,  one  of  the  complainants,  who  at  that  time  was  wife  to 
John  O'Kill,  the  father  of  the  other  compiainants.  Robert  Camp- 
bell, the  defendant,  is  the  only  survivhirg  executor  and  trustee 
named  in  the  will.  James  Jay,  the  testator,  died  soon  after 
making  his  will ;  and  about  the  year  eighteen  hundred  and 
twenty-two,  Mary  O'Kill  obtained  a  diforce  from  her  hu»band, 
John  OnSill.  All  the  children  of  Mary  O'Kill  are  of  age,  and 
have  joined  as  complainants  in  this  bill,  which  seeks  to  set  aside 
the  trust  altogether,  and  to  have  the  estate  conveyed  by  the  de- 
fendant to  Mary  O'Kili,  one  of  the  complainants;  and  if  that 
lelief  cannot  be  granted,  that  the  trustee  be  changed,  and  some 
other  person-appointed  to  take  charge  of  the  estate,  and  execute 
the  trusts  of  said  will. 

The  defendant,  in  his  answer,  admits  the  foots  charged  in  the 
bill,  and  expresses  his  desire  to  be  discharged  from  the  further 
execution  of  the  trust,  by  reason  of  the  multiplicity  of  his  own 
private  concerns,  and  other  business,  and  the  infirmities  of  age 
which  generally  accompany  the  decline  of  life. 

Upon  examining  the  will  of  James  Jay,  deceased,  it  appears 
that  he  has  devised  the  property  in  question  to  the  executors  in 
trust,  thai  they  permit  bis  daughter,  Mary  O'Kill,  to  use  and 
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occupy  the  same,  ^and  to  take  the  rents,  issues  and  pro6ts 
thereof  (0  her  own  use  during  ber  natural  life,  free  from  any  con- 
trol of  lier  piesent  or  any  future  husband,  and  not  to  be  any 
way  liable  for  any  debt  or  debts  he  now  owes,  or  which  any  fu- 
ture  husband  may  hereafter  contract.'' 

Ii  is  inie  that  by  the  divorce  of  Mary  O'Kill,  one  reason  for 
creating  this  trust  has  ceased,  but  another  of  equal  validity  yet 
remains.  Tlie  testator  saw  fit  to  guard  against  the  control  or 
debt  of  any  future  husband  of  Mrs.  O'Kill;  and  as  she  is  now 
divorced  from  Mr.  O'Kill,  the  very  danger  anticipated  by  the 
testator  exists,  and  I  do  not  feel  authorized  to  alter  bis  will  in 
that  particular. 

But  the  reasons  assigned  for  changing  the  trustee  appear  to 
me  sufficient.  Therefore  let  it  be  referred  to  one  of  the  masters 
of  ibis  court  to  nominate  a  trtistee,  in  place  of  the  present  de- 
fendant 

Order  accordingly. 

The  following  decree  was  thereupon  made : — 

The  chancellor,  being  of  opinion  that  no  sufficient  ground 
Appears  to  authorize  the  extinguishment  of  the  said  trust  created 
by  the  last  will  and  testament  of  James  Jay,  deceased,  and  be- 
log  satisfied  that  the  trustee  who  now  holds  the  said  real  estate 
^  the  surviving  executor  and  trustee  of  the  said  James  Jay,  de- 
c^^,  should  be  changed,  and  a  new  trustee  nominated  and 
appointed:  It  is,  on  this  nineteenth  day  of  January,  in  the  year 
<^  our  Lord  one  thousand  eight  hundred  and  thirty-seven,  by 
^^  excellency  the  chancellor,  ordered,  adjudged  and  decreed, 
^  the  aatd  trustee  who  holds  the  said  real  estate  for  the  use  of 
^^^  «tid  Mary  O'Kill,  be  changed ;  and  that  a  new  and  other 
trustee  be  appointed  to  execute  and  fulfil  the  trust  created  and 
directed  by  tlie  said  last  will  and  testament  of  Jatnes  Jay,  de- 
^^^:  And  it  18  further  ordered  and  decreed,  that  the  said  new 
^f^xtee  be  invested  with  all  the  powers  and  privileges,  and  sub- 
j^  lo  all  the  responsibilities  and  duties  of  such  trustee  of  the 
*^  James  Jay,  deceased,  for  the  use  of  the  said  Mary  O'Kill ; 
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and  that  be  execute  and  ^ive  ^ood  and  sufficient  security  for  i\\ 
performance  of  such  trust.  It  is  further  ordered,  that  it  be  re 
ferred  to  one  of  the  masters  of  this  court  to  nominate  and  a; 
point  such  new  trustee,  and  receive  security  for  tbe  faithful  pe 
formance  of  such  trust,  and  that  be  make  reprt  thereof  to  th 
court  with  all  convenient  speed. 


Mary  B.  Mullany  et  al.  v.  James  R.  Mullany  et  ah 

A  testator  devised  &■  follows : — **  I  do  give,  devise  and  bequeath  unto  m 
daaghter  Maria,  tbe  wife  of  J.  R.  M.,  all  that  farm,  6lc.  now  in  the  occup 
tion  and  possession  of  the  said  J.  R.  M.  To  have  and  to  hold  the  farm  w 
to  my  said  daughter  M.,  her  heirs  and  assigns  for  over ;  not  in  any  manm 
subject  to  the  sale  or  disposal  of  her  said  husband,  ia  any  way,  manner  < 
form  wliatever."  Held,  that  it  was  not  the  intention  of  the  testator  to  e: 
dude  the  husband  of  the  devisee  from  his  estate  by  curtesy  in  the  land  di 
vised. 

If  a  testator  devise  to  a  fene  covert  an  estate  of  inheritance  in  fee  simple,  1 
cannot  by  any  reetriction  or  provision  in  the  will  deprive  the  husband  of  tl 
(ieviseo  of  his  estate  by  the  cqrtesy  in  the  land  devised. 

Those  incidents  which  by  law  are  insoparab^  annexed  to  an  estate,  cannot  I 
prohibited  by  any  condition  or  limitation  expressed  in  the  deed  or  will. 

A  court  of  equity  is  as  miich  bound  by  positive  rules  and  general  maxin 
concerning  property  aa  a  court  of  law. 

In  giving  construction  to  a  devise,  the  intention  of  the  testator  should  be  n 
garded  unless  it  be  cdntrary  to  the  mlee  of  law,  in  which  case  it  should  I 
considered  void  as  well  in  a  eonrt  of  eqni^  at  of  law. 

In  cases  of  trusts  executed  or  imsiediate  devises,  where  the  trusts  are  direct] 
and  wholly  declared  by  the  testator  to  attach  on  the  lands  iouDediately  ui 
der  the  will  itself,  the  construction  by  Qourtsof  law  and  of  equity  should  I 
thesain^* 

But  in  cases  of  executory  or  imperfect  trusts  which  are  only  directory,  or  pr 
scribe  the  intended  limitations  of  some  future  conveyance,  courts  of  equit; 
in  striving  to  ascertain  the  intention  of  testators,  have  not  adhered  strict] 
to  the  rules  of  construction ,  adopted  by  courts  of  law,  but  have  direcU 
thote  conveyances  to  be  made  in  such  manner  as  to  carry  out  the  intentio 
of  the  testator,  as  ascertained  from  an  examination  of  the  whole  wilU 
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A  nam  cannot  by  will  create  such  an  eetate,  as  by  the  rulea  ef  the  common 
lm.w  he  could  not  in  his  life  time  create  by  deed. 

JMinghuystn^  for  complaioants. 

^.  Z>.  Miller^  for  defeDdaDta. 

*TTiiE  Chancellou.    In  this  case,  the  bill  chargesi  that  the 

cox=aapIainant8  are  the  children  of  James  B.  Mullany,  one  of  the 

d^tf^odants,  by  his  lale  wife,  Maria  Muilaoy,  deceased,  who  was 

^^  daughter  of  Elias  Berger,  late  of  the  county  of  Bergen,  de- 

c^^sed.    That  on  the  first  of  March,  eighteen  hundred  and  six- 

^^^  ff),  the  said  Elias  Berger  made  his  last  will  and  testament,  and 

a&xioog  other  matters,  devised  as  follows : — ^^  I  give  and  bequeath 

uv^tx)  my  daughter  Maria,  the  wife  of  James  R.  Mullany,  one 

<)^ti«r  equal  tliird  part  of  the  whole  of  the  income  arising  from 

^y  estate,  real  and  personal,  to  be  paid  to  her,  and  to  no  one 

c^Qo,  punctually,  yearly  and  every  year  during  the  term  of  her 

i^cttural  life;  which  annual  allowance  is  intended  for  her  use, 

"maintenance  and  support^  and  for  no  other  purpose  whatever, 

iu^d  is,  consequently,  not  to  be  subject  to  tlie  control  or  disposal 

^  her  husband  in  any  respect.     Then,  immediately  after  the 

^^ease  of  my  wife  Mary,  they,  my  aforesaid  daughters  Jane 

^i^d  Maria,  shall  be  entitled  to  an  equal  participation  of  that 

^ual  third  part  of  the  income  arising  from  my  estate,  real  and 

P^Cfiooal,  which  is  herein  before  set  apart  for  the  iDaintenance 

And  suppoit  of  my  said  wife  Mary ;  which  my  executors  are 

l^r«by  directed  to  pay  unto  them  respectively,  and  to  no  other 

P^tQou  or  persons  whomsoever,  yearly  and  every  year,  during 

^^«  term  of  their  natural  lives,  respectively,  for  their  own  use. 

D^tintenance  and  support,  and  for  no  other  purpose  whatever." 

Oo  the  sixth  of  August,  eighteen  hundred  and  twenty-three, 
I^lias  Berger  made  a  codicil  to  his  will,  in  the  following  words  : 
"  I  do  give,  devise  and  bequeath  unto  my  daughter  Maria,  the 
wife  of  James  B.  Mullany,  as  an  equivalent,  or  to  make  her 
^ual  with  her  sister  Jane,  all  that  certain  farm,  with  the  build- 
logs  (hereon,  situate  at  Bergen  Point,  in  the  county  of  Bergeni 
2* 
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and  stale  of  New-Jersey,  now  in  the  occupation  and  possession 
of  the  said  James  R.  MuUany,  which  lies,  ^c.  (describing  itr) 
To  have  and  to  hold  the  same  unto  my  said  daughter  Maria, 
her  heirs  and  assigns,  for  ever ;  not  in  any  manner  subject  to 
the  sale  or  disposal  of  her  said  husband,  in  any  way,  manner  or 
form  whatever." 

Elias  Berger,  the  testator,  died  in  October,  eighteen  hundred 
and  twenty-six,  leaving  his  said  will  and  codicil  in  force;  and' 
Maria  Mullany,  his  daughter,  died  in  October,  eighteen  hundred 
and  thirty,  leaving  her  husband,  James  R.  Mullany,  one  of  the 
defendants,  and  the  complainants,  her  heirs  at  law,  surviving 
her. 

There  are  other  charges  in  the  bill,  of  which  it  is  not  neces- 
sary now  to  take  notice,  as  I  understand  that  upon  the  demurrer 
filed,  the  only  question  submitted  is,  whether  the  defendant, 
James  R.  Mullany,  is  tenant  by  the  curtesy  of  the  premises  de- 
scribed in  the  codicil. 

The  first  question  which  presents  itself,  refers  to  the  intention 
of  the  testator ;  whether  he  intended  by  this  wiH  to  exclude  the 
husband  from  the  curtesy.  And  in  order  to  anive  at  that  inten- 
tion, it  is  proper  to  consider  the  situation  of  the  parties  at  the  time 
of  making  the  will,  and  to  compare.expressions  used  in  the  codi- 
cil, with  expressions  upon  similar  subjects  in  other  parts  of  the 
will. 

The  rule  of  construction  upon  this  subject  is,  that  as  it  is 
against  common  right,  '^  the  instrument  under  which  it  is  made 
must  cleariy  speak  the  devisor's  intention  U>  bar  the  husband, 
else  it  cannot  be  allowed  :"  Clancy ^  262. 

As  to  the  situation  of  the  parties,  it  appears  by  the  codicil  it- 
self that  the  defendant,  Mullany,  was  in  the  occupation  and 
possession  of  the  premises  at  the  time  of  making  the  codicil  ; 
and  as  it  appears  by  the  bill  that  he  was  in  possession  after  the 
death  of  his  wife,  I  take  it  for  granted  that  his  possession  was 
uninterrupted  from  the  time  of  making  the  codicil  until  after  the 
death  of  his  wife,  and  that  she  lived  with  him.  Under  these 
circumstances,  it  cannot  be  presumed,  unless  roost  clearly  ex- 
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pressed,  that  the  testator  intended  to  ohange  the  situation  of 
^^   parties  as  to  the  manner  of  occupying  and  enjoying  the 
pro|)erty,  after  his  death,  which  he  had  sanctioned  for  the  last 
three  years  of  his  life,  and  that  after  the  making  of  this  codicil. 
^or  do  I  think  that  the  words  of  this  codicil  necessarily  convey 
^bcit  idea,  and  particularly  when  compared  with  other  expressions 
^sed  in  the  former  part  of  the  will.     When  bequeathing  to  Mrs. 
^^^llany  the  third  part  of  the  income  of  his  estate,  both  teal  and 
K^^VflODal,  for  her  life,  he  directs  it  "  to  be  paid  to  her  and  to  no 
^ti^g|j^.»  qqJ  declares  it  to  be  "for  her  use,  maintenance  and 
^tipport,  and  for  no  other  purpose  whatever,"  and  "consequent- 
s' tiotto  be  subject  to  the  control  or  disposal  of  her  said  husband 
'^   «ny  respect"     But  in  the  codicil,  when  devising  the  farm  to 
^^r,  the  only  words  of  limitation  or  restraint  are,  that  it  shall  not 
^  *<  subject  to  the  sale  or  duposal  of  her  husband  in  any  way, 
^"^anner  or  form  wliatsoever." 

As  the  defendant,  Mullany,  was  at  this  time  in  the  quiet  and 
Uninterrupted  possession  of  the  farm,  with  his  wife  and  family, 
tiQd  as  the  testator  in  this  latter  devise  has  used  the  terms  "  sale 
and  disposal,"  instead  of  "  control  and  disposal,"  used  in  the 
former  part  of  the  will,  I  cannot  believe  that  he  intended  to  ex- 
clude him  from  the  use  and  enjoyment  of  the  farm  during  the 
life  time  of  his  wife,  nor  to  debar  him  of  his  rights  after  her 
death.  But  the  more  reasonable  construction  appears  to  me  to 
be,  that  he  intended  to  make  him  use  and  occupy  it  for  the  bene- 
fit of  himself  and  faroilyy  and  not  to  sell  or  quit  i(.  If  he  had  in- 
tended to  exclude  or  debar  him  from  all  right  or  interest  in  the 
real  estate,  it  is  fiaiirly  to  be  presumed  that  his  terms  of  exclusion 
would  have  been  as  strong,  at  least,  as  those  used  with  regard  to 
the  personal  estate. 

In  the  case  of  WUU  v.  Sayers,  4  Mad.  409,  there  was  a 
bequest  of  a  sum  of  money  (o  a  feme  covert,  "  for  her  own  use 
and  benefit ;"  and  yet  the  vice  chancellor,  sir  John  Leach,  de- 
creed that  it  was  not  for  her  "  separate  use,"  because  in  the  same 
will  there  was 'a  bequest  to  her  of  other  monies  ^  for  her  sole  and 
separate  use."    There  the  construction  given  to  the  former  ex- 
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presMOO  was  evidently  cootrolkd  by  the  greater  particularity  c 
the  latter. 

But  if  the  iDtention  of  the  testaior  bad  been  more  clearly  ex:: 
pressed  to  debar  the  defeodaot,  Mullaoy,  from  bis  curtesy,  ao- 
otber  quesiioD  arises,  How  far  that  iDteotioo  shall  prevail?  lie 
other  words,  If  a  man  devise  to  a  feme  covert  ao  absolute  estate 
of  loheritaDce  ia  fee  simple,  aod  anaex  a  cooditioo  which  is  iu- 
consisteot  with  the  legal  effea  of  that  estate,  will  that  conditioa 
be  effectual  in  equity  ? 

Upon  this  subject,  the  correct  rule  for  the  construction  of  wills^ 
according  to  my  view,  is,  "  that  such  an  estate,  which  cannot 
by  the  rules  of  common  law  be  conveyed  by  act  executed  in  bis 
life  time  by  advice  of  counsel  learned  in  the  law,  such  an  estate 
cannot  be  devised  by  the  will  of  a  man  who  is  intended  in  law 
to  be  inops  cenailii :"  Corb^fs  case^  1  Co.  85. 

It  is  true  that  the  intention  of  parties  should  be  greatly  regard* 
ed  in  giving  construction  both  to  wills  and  deeds;  but  I  can  see 
no  reason  why  a  man  without  the  benefit  of  advice  and  counsel, 
should  be  permitted  to  convey  an  estate  by  will,  which  he  could 
not  do  by  deed,  and  with  the  benefit  of  counsel ;  nor  can  I  be- 
lieve that  a  court  of  equity  can,  consistently,  dispense  with  or 
disregard  those  general  rules  of  law  upon  which  our  tides  de* 
pend. 

In  the  case  of  Long  v.  Laming^  2  Burr^  1108,  lord  Mans- 
field says,  ^'A  court  of  equity  is  as  much  bound  by  positive  rules 
and  general  maxims  concerning  property,  (though  the  reason  of 
them  may  have  ceased,)  as  a  court  of  law  ;  and  if  tlie  intention 
of  a  testator  be  contrary  to  the  rules  of  law,  it  can  no  more  take 
place  in  a  court  of  equity  than  in  a  court  of  law ;  if  the  inten- 
tion be  illegal,  it  is  equally  void  in  both."  And  lord  chancellor 
Cooper,  in  the  case  of  Watts  i.  BdUj  I  P.  W.  109,  decreed, 
^  that  trust  estates  were  governed  by  the  same  rules,  and  were 
within  the  same  reason  as  legal  esUites,  and  if  husband  would 
be  tenant  by  the  curtesy  at  law,  so  in  equity."  And  he  adds, ''  if 
there  were  not  the  same  rules  of  property  in  all  courts,  all  things 
would  be,  as  it  were,  at  sea,  and  under  the  greatest  uncertainty." 
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And  the  same  principle  is  established  in  the  later  case  of  Banks 
V.  Sutton^  2  P.  W.  032;  in  which  case,  after  stating  the  rule, 
tl^e  roaster  of  the  rolls  says,  there  is  no  exception  to  the  rule,  nor 
«i  13  ^  reason  why  there  should  be. 

^od  Maddock,  in  the  first  volume  of  Ins  treatise,  page  452, 
^^^>nfirm8  the  rule,  and  stales  the  only  difference  to  be,  "  that 
^^  here  ft  trust  estate  is  created  by  deed  or  will,  it  is  determined 
**i^f)u  in  courts  of  equity,  and  where  a  conveyance  or  devise  is 
^^  a  legal  estate,  it  is  determined  on  in  courts  of  common  law, 
^^Jtthe  decision  in  each  court  in  the  cotistruciion  of  words  of 
'^Oiitation  is  guided  by  the  same  rules." 

If,  therefore,  courts  of  equity  are  as  much  bound  by  positive 

^^ies  and  general  maxims  concerning  property,  as  courts  of  law, 

^^d  if  the  rules  of  construction  are  the  same  in  both  courts,  in 

^cder  to  arrive  at  the  true  construction  and  legal  effect  of  this 

>^ill,  it  18  proper  to  inquire,  in  the  first  place,  as  to  the  rule  in  the 

courts  of  common  law. 

The  earliest  case  that  I  find  upon  the  subject,  is  that  of  Sir 
Anthony  MiUwaffy  6  Co.  41 ;  where,  after  great  discussion,  it 
was  resolved,  "  That  if  a  man  made  a  gift  in  tail,  on  condition 
that  he  shall  not  suflTer  a  common  recovery,  that  condition  is  repug- 
nant to  the  estate  tail,  and  against  law.  Also  if  a  man  made  a 
gift  in  tail  to  a  feme  upon  condition  that  the  husband  of  the  ten- 
ant iQ  tail  after  issue  shall  not  be  tenant  by  the  curtesy,  this 
conditioD  is  void." 

And  in  a  later  case  in  seventeen  hundred  and  ninety-eight  the 
Mime  doctrine  is  maintained.  I  refer  to  the  case  of  Goodill  v. 
Brighatn^  \  Bos.  and  Put.  192,  where  a  devise  was  made  to 
a  feme  covert  in  fee,  with  a  declaration  in  the  will,  that  "  she 
might  give,  sell  and  dispose  of  the  same,  as  she  should  think 
proper,  and  also  give  acquittances  and  other  discharges,  so  as  not 
to  be  under  the  control  of  her  own  husband,  who  should  not  in- 
tercede or  meddle  with  any  of  the  estate  or  eflfects  thereby  given 
to  the  said  feme  covert."  It  was  unanimously  ruled,  ^<  that  such 
a  powar  wae  void,  ai  being  inconsistent  with  the  fee  given  to 
her  in  Cba  first  ineCanoe."  . 
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And  io  this  case  I  refer  to  the  views  of  justice  Bullet,  as  par- 
ticularly applicable  (o  the  present  case.  He  says,  '^  The  devi- 
sor seems  to  have  had  two  intentions,  which  are  inconsistent ; 
one  was  to  give  an  estate  in  fee  to  the  feme  covert,  the  other  to 
qualify  it  in  such  manner  as  that  her  husband  should  imve  no 
power  over  it.  The  last  is  contrary  to  the  rules  of  law :  the 
court  will,  therefore,  carry  into  effect  the  first  intention,  and  reject 
the  other." 

From  these  cases,  which  have  not,  to  my  knowledge,  been 
overruled,  I  infer  that  those  incidents  which  by  law  are  insepara- 
bly annexed  to  an  ^estate,  cannot  be  prohibited  by  any  condition 
or  limitation  expressed  in  the  deed  or  will;  and  that  when  a 
num  gives  a  fee  simple,  he  has  parted  with  all  the  interest  which 
he  had,  and  cannot  be  permitted  to  tmy,  that  such  estate  shall 
not  be  subject  to  all  the  restraints  imposed  upon  it  by  law. 

If  this  doctrine  be  correct,  (he  defendant,  Mullany,  would  be 
entitled  to  his  curtesy  in  a  court  of  law ;  and  if  the  rule  cited 
from  Corbit's  case  be  the  true  rule  of  construction,  he  would  also 
be  entitled  in  a  court  of  equity.  And  upon  examining  the  de- 
ciaoDB  in  courts  of  equity,  I  think  they  will  be  found  to  sustain 
tliat  rule. 

There  is  a  class  of  cases  respecting  the  rights  of  married  wo- 
men over  their  separate  property,  and  sbowiog  bow  far  tbey 
may  be  considered  as  unmarried ;  but  these  cases  apply  to  per- 
sonal property,  and  the  rents  and  profits  of  real  estate  during  life, 
which  woukl  by  law  belong  to  the  husband  upon  marriage. 

It  will  be  remarked,  th^t  by  the  will  of  the  testator  in  this  case, 
the  farm  is  not  given  to  the  separate  use  of  the  wife  during  life, 
but  it  is  given  to  her  in  fee ;  tbey  being  at  the  same  time  in 
the  use  and  ejoyment  of  it ;  and  tlie  only  condition  or  limita- 
tion annexed  by  the  will,  is,  that  he  shall  not  sell  or  dispose  of 
it,  in  any  way,  manner  or  form.  I  refer  to  this  part  of  the  case 
to  show,  that  they  had  an  actual  seizin,  both  in  fact  and  in  law, 
oould  have  sold  the  property  and  given  an  absolute,  indefeasible 
title  in  fee  to  the  purchaser,  and  the  complainants  must  lake  by 
descent  and  not  by  purchase.    In  order  to  avoid  the  eflfect  o( 
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marriage  upon  the  property  of  the  wife,  resort  has  been  had  to 
tlie  intervention  of  trustees,  and  courts  of  equity  have  declared  that 
V here  a  trust  was  intended  and  no  trustee  named,  they  would 
8LI  pply  the  de6ciency,  so  that  by  operation  of  law  trustees  were 
raised  up  to  support  and  protect  the  rights  of  those  who  were  in- 
tetsded  to  be  benefited  by  a  devise  or  gifl^ 

^nd  if  the  complainants  can  prevail  in  this  case,  it  must  he 

Upon  the  idea  that,  under  this  devise  the  husband  became  trustee 

for  hts  wife  during  her  life,  and  now  for  the  complainants,  who 

aro  her  heirs  at  law.     But  it  will  be  remarked,  that  if  it  be  so,  it 

must  be  a  trust  executed ;  for  the  testator  certainly  did  notcon^ 

lemplatc  any  furtlier  conveyance  to  perfect  the  title,  and  there  i^ 

noching  for  this  court  to  do,  in  that  respect,  nor  is  there  any  thing 

asked  for  by  the  bill,  which  could  give  this  the  character  of  an 

executory  trust. 

In  examining  the  decisions  of  courts  of  equity  Upon  the  sub« 
}ttt,  the  strongest  case  for  the  complainants  which  I  find,  is  that 
of  Bennet  v.  Davis,  2  P.  W.  316,  where  a  devise  of  lands  ia 
fee  was  made  to  a  married  woman,  for  her  separate  and  peculiar 
11^  exclusive  of  the  husband,  "to  hold  the  same  to  her  and  her 
heir?,  and  that  her  husband  should  not  be  tenant  by  the  curtesy^ 
itor  have  tliose  lands  in  case  he  survived  the  wife,  but  that  they 
should,  upon  the  wife's  death,  go  to  the  heirs.''  In  this  case  the 
'blister  of  the  rolls  said  it  was  a  trust  in  the  husband,  created  by 
the  Oct  of  law  and  decreed  that  he  sitould  join  in  a  conveyance 
to  a  trustee,  for  the  separate  use  of  his  wife,  &e.  But  it  is  to  be 
Marked  that  the  question  arose  in  the  life  time  of  the  wife,  be- 
tween her  and  the  creditors  of  her  husband,  who  bad  become  a 
^nkrupt,  and  although  the  court  might  with  great  propriety  pro- 
t^t  the  property  against  the  creditors  of  her  bankrupt  husband, 
(^hich  is  the  point  of  the  case,)  it  does  not  follow  that  he  would 
Itt^ve  been  barred  of  his  curtesy.  It  is  true  that  the  master  of  the 
'oils,  in  delivering  his  opinion,  remarks  that  "  Altlmugh  the  hus- 
l^od  might  be  tenant  by  the  curtesy,  yet  he  should  be  bm  a 
^'tiatee  for  the  heirs  of  the  wife."  But  this  is  an  expression  doc 
called  for  by  the  casejand  therefore  not  entiiled  to  muob  weight, 
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and  the  operalioa  and  effect  of  the  case  should  be  limited  to  ih^ 
point  decided. 

In  the  case  of  Darley  v.  Darley,  3  Atk.  399,  which  was  de 
termined  a  few  years  later,  lord  Uardvvicke  said,  that  where  aa  es 
tate  is  given  to  a  husband  for  the  use  of  the  wife,  he  may  be  con 
sidered  as  a  trustee  for  her  separate  use.  I  refer  to  this  case  be 
cause  it  was  cited  by  the  counsel  for  the  complainants,  but  i 
appears  to  me  to  have  no  bearing  upon  the  present  case,  as  ii 
applied  to  personal  property,  and  the  point  decided  was,  that  f 
father  cannot  apply  a  legacy  left  to  a  child  to  the  maintenance  o 
that  child. 

I  proceed  to  examine  those  cases  in  equity  which  satisfy  nu 
that  the  same  rules  of  construction  should  apply  in  courts  of  lau 
and  equity,  and  that  although  the  intention  of  a  testator  is  much 
regarded  in  courts  of  equity,  yet  that  intention  will  not  be  carried 
out,  even  in  those  courts,  if  it  is  contrary  to  law. 

The  first  case  that  I  find  upon  this  subject,  applicable  to  the 
present,  is  that  of  Leonard  v.  Sussex,  2  Vera.  526.  In  thai 
case  a  devise  was  made  to  trustees  to  convey  to  A.  and  B.  and  the 
heirs  of  their  bodies,  provided  that  it  should  not  be  in  their  power 
to  dock  the  entail  during  their  life.  Decreed  that  they  must  be 
made  only  tenants  for  life  and  not  have  an  estate  tail  convey- 
ed to  them,  because  the  estate  is  not  executed,  but  executory,  and 
therefore  the  intent  and  meaning  of  the  testatrix  itf  to  be  pursued. 
But  the  court  remark,  "  Had  she  by  her  will  devised  to  her  sons 
an  estate  tail,  the  law  must  have  taken  place,  and  they  have 
barred  their  issue,  notwithstanding  any  subsequent  clause  or 
declaration  in  the  will  that  they  should  not  have  power  to  dock 
the  entail."  This  case  establishes  the  principle  that  the  inten- 
tiou  of  a  testator  cannot  prevail  against  the  rules  of  law. 

And  five  years  after,  lord  chancellor  Cowper,  in  Harvey  v. 
Harvey,  1  P.  W.  126,  doubted  the  power  of  devising  real  estate 
to  the  wife's  separate  use  at  all,  because  it  was  repugnant.  And 
lord  chancellor  Talbot,  in  the  case  of  Atkinson  v.  Hutchinson,  3 
P.  W.  259,  admitted  that  the  devise  of  a  trust  must  have  the  same 
construction  rs  that  of  a  legal  estate ;  and  further  stated,  that, 
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^liloagb  tin  intention  of  the  testator  is  greatly  to  be  regarded,  yet 
that  his  intention  must  ever  be  ooosisteiit  with  the  rules  of  law/ 
The  case  of  Roberts  v.  Dixtoelly  1  Atk.  607,  decided  in  seven- 
teen hundred  and  thirty-eight,  appears  to  me  to  have  a  strong 
bearing  upon  the  question.    The  testator  in  that  case  directs  her 
imatees  to  convey  freehold  lands  to  the  feme  covert  during  his 
life,  so  that  she  alone,  or  such  person  as  she  should  appoint, 
vhould  take  and  receive  the  rents  and  profits  thereof,  and  so  as 
ber  husband  is  not  to  intermeddle  therewith.    The  question  wa^^ 
whether  this  was  a  trust  executed  or  executory  ;  for  if  executed, 
then  feme  was  tenant  in  tail  and  husband  would  have  his  cur- 
tesy, but  otherwise  if  executory.    Lord  Hardwicke  was  of  the 
opinion,  that  conveying  an  estate  tail  would  defeat  the  intention 
of  the  testator ;  and  he  remarks,  ''that  if  the  wife  had  been  enti- 
ced to  an  estate  tail,  I  do  not  see  but  the  husband  must  have  been 
tenant  by  the  curtesy."    And  as  to  the  question  whether  the  de- 
^  to  her  separate  use  will  bar  the  husband,  he  says,  ''I  am  of 
<)piiuon  it  will  not,  because  here  is  a  sort  of  seizin  in  the  wife." 
This  case  sustains  the  rule,  that  the  intention  must  be  in  con* 
formity  with  the  rules  of  law,  and  at  the  same  time  points  out 
ihe  distinction  between  executory  and  executed  trusts.    And  the 
case  of  £&aris  V.  Oreenbank^  3  Atk.  695,  decided  by  the  same 
cbancellor  deven  years  later,  establishes  the  same  principle,  al- 
though in  eonie  points  the  opinion  of  the  chancellor  in  the  two 
last  cases  appears  to  have  varied. 

But  the  subject  was  again  brought  before  lord  chancellor  Tat 
bot  a  few  years  after,  in  the  case  of  Lard  Olenorchy  v.  BasmUe^ 
TVil  Eq.  19,  when  the  court  expressly  declared,  that  where  an 
express  estate  tail  is  devised,  the  annexing  a  power  inconsistent 
^ith  it  will  not  defeat  the  estate,  but  the  power  shall  be  void ;  and 
^  lord  chancellor  remarks,  "  That  in  cases  of  trusts  eirecuted 
^  immediate  devises,  the  construction  of  the  courts  of  law  and 
^ity  ought  to  be  the  same,  for  there  the  testator  does  not  sup-' 
pote  any  other  conveyance  will  be  made.  But  in  executory 
^fittts  be  leaves  something  to  be  done ;  the  trusts  to  be  txecb" 
^M  in  a  more  careful  and  more  accurate  manner." 
3 
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And  ia  the  caM  of  Austin  v.  Taylor^  Amb.  376,  the  lord 
keeper  was  of  opinion,  Uiat  in  the  case  of  imperfect  trasta  only 
the  court  could  make  a  different  construction  from  a  legal 
limitatioo.  In  thai  case  he  said,  **  there  was  no  reference  to  the 
trustees;  without  that  ingredient  be  did  not  find  any  case  where 
the  court  had  given  a  different  meaning  from  what  a  court  of  law 
would  on  a  legal  limitation." 

But  the  case  of  Morgan  v.  Margate  reported  in  6  Mad.  408, 
is  a  sUrong  case  in  support  of  the  view  I  have  taken,  and  has  a 
striking  resemblance  to  the  principal  case.  It  was  a  case  betwees 
the  father  who  claimed  as  tenant  by  the  curtesy,  and  the  aoo 
who  claimed  as  heir  at  law  to  his  mother.  The  lands  in  ques- 
tion had  been  the  estate  of  the  mother,  ^nd  previous  to  her  mar- 
riage were  conveyed  to  trustees  upon  trust,  ^'  for  the  sole  and 
separate  use  of  the  (wife)  mother  for  life,  with  power  to  the  mo- 
ther to  appoint  the  fee  by  deed  or  will,  and  for  want  of  appoint- 
ment in  trust  for  the  mother,  her  heirs  and  assigns.^ 

The  mother  died  without  having  made  an  appointment,  lea- 
ving her  husband  and  son ;  of  course  she  took  an  equitable  estate 
of  inheritance.  After  an  argument  where  all  the  leading  case9 
upon  the  subject  were  cited,  the  vice  chancelkr,  sir  John  Leach, 
decided  that  the  husband  was  entitled  to  his  curtesy,  and  ob' 
served,  "  that  at  law,  the  husband  is  entitled  to  the  curtesy  when- 
ever the  wife,  during  the  coverture,  is  seized  of  an  estate  of  in- 
heritance, and  has  issue  by  the  husband  capable  of  that  inheri- 
tance, and  that  equity  folbvys  the  law  in  the  <iuality  of  es- 
tates." 

The  vice  chancellor  also  alludes  to  the  cases  of  Hearle  v* 
Greenbcmk  and  Roberts  v.  LHxwelly  and  remarks,  "that  as 
the  opinions  of  lord  Hardwicke  in  those  two  cases  cannot  be  re- 
conciled, he  has  recourse  to  principle  and  analogy." 

He  also  distinguishes  the  case  of  Bonnet  v.  Davis  from  that 
of  Morgan  v.  Morgan^  by  stating,  "  that  in  the  latter  case  the 
husband  is  partially  and  not  wholly  excluded  from  the  enjoy- 
ment of  the  wife's  property ;"  and  remarks,  <'  that  the  court 
would  have  restrained  him  from  all  interference  with  the  rents 
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and  profits  during  the  life  of  the  wife,  but  there  being  no  further 
exclusion  expressed  in  (he  settlement,  the  court  can  have  no  au- 
thority to  restrain  him  from  the  enjoyment  of  bis  general  right  as 
tenant  by  the  curtesy  in  the  equitable  inheritance  lOf  the  wife/ 

Tfaeae  latter  remarks  apply  with  equal  force  to  the  case  be- 
fore the  court,  for  the  words  used  in  the  settlement  in  tlie  one 
case,  are  the  same  as. those  used  m  the  will  in  the  other. 

1  find  the  same  doctrine  sanctioned  by  the  authority  of  Mr. 
Clancy,  in  his  treatise  on  the  rights  of  women.  In  page  282,  he 
lays,  ''that  if  an  estate  of  freehold  be  limited  to  trustees  for  the 
sole  and  separate  use  of  a  married  woman  and  her  heirs,  although 
such  a  limitation  would  entitle  her  to  tlie  rentaand  profits  during  the 
marriage,  and  would  enable  iier  to  dispose  of  them  as  she  thought 
fit,  yet  she  could  not,  without  the  concurrence  of  her  husband,  dis- 
pose of  the  teversion,  nor  coold  she  liar  him  of  his  tenancy  by 
the  curtesy,  if  the  estate  were  of  inheritance." 

Tbb  same  subject  has  recently  passed  onder  the  scrutinizing 
aye  of  our  late  chancellor  Williamson,  in  the  case  of  Gibbons  v. 
Trumbull;  and  if,  in  that  case,  I  coold  find  any  thing  conflicting 
with  the  views  I  have  taken  of  this,  I  should  have  paused  before 
adopting  those  views ;  but  I  am  sustained  by  that  case,  as  far  as 
it  is  applicable  to  this. 

When  treating  of  the  right  of  Mr.  Trumbull  as  tenant  by  tlie 
cortasy,  he  remarks,  **  that  at  law,  to  entitle  the  husband  to  be 
tenant  by  the  curtesy,  marriage,  seizin  of  the  wife,  issue,  and 
death  of  the  wife,  are  necessary  requisites ;  and  the  construction 
of  trusts  being  the  same  in  equity  as  that  of  legal  estates  in  courts 
of  law,  therefore,  to  entitle  the  husband  to  be  tenant  by  the  cur- 
tesy of  a  trust  estate,  there  must  be  the  same  requisites."  And 
he  decides  against  the  claim  of  the  husband  expressly  upon  the 
gnxind  of  want  of  seizin. 

From  a  review  of  all  the  cases,  I  conclude  that  a  court  of  equity 
ii  aa  much  bound  by  positive  roles  and  general  masims  oeocern- 
iag  property,  as  a  court  of  law. 

That  in  giving  construction  to  a  devise,  the  intention  of  the 
tanalor  shall  be  regaided,  unless  it  be  contrary  to  the  rales  of  4aW} 
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ia  which  case  it  should  be  considered  void,  as  well  in  a  court  of 
equity  as  of  law. 

That  in  cases  of  trusld  executed,  or  immediate  devises,  where 
the  trusts  are  directly  and  wholly  declared  by  the  testator  to  at* 
tach  on  the  lands  immediately  under  the  will  itself,  the  construc- 
tion of  the  courts  of  law  and  equity  should  be  the  same. 

But  in  cases  of  executory  or  imperfect  trusts,  which  are  only 
directory,  or  prescribe  the  intended  limitations  of  some  future  con- 
veyance, courts  of  equity  in  striving  to  ascertain  the  intention  of 
testators,  have  not  adhered  so  strictly  to  the  rules  of  construction 
adopted  by  the  courts  of  law,  but  have  directed  (hose  conveyances 
to  be  made  in  such  manner  as  to  carry  out  the  intention  of  the 
testators,  as  ascertained  from  an  examination  of  the  whole  will. 

And  that  a  man  cannot  by  will  create  such  an  estate,  as  by 
the  rules  of  the  common  law  he  could  not,  in  his  life  time,  create 
by  deed. 

And  I  adopt  these  conclusions,  not  only  because  they  appear 
to  me  to  be  fajrly  drawn  from  the  cases,  but  because  they  are  in 
conformity  with  the  dbtates  of  my  own  judgment. 

Andes  Mrs.  Hullany.was  seized  of  an  estate  of  inheritance 
in  the  premises  in  dispute  during  the  eoverture,  and  had  issue 
capable  of  inheriting,  and  who  now  claim  the  inheritance,  I 
am  of  opinion  that  at  her  death  Mr.  MuUany  became  tenant  by 
the  curtesy  of  those  preoriises,  notwithstanding  the  words  of  re-, 
straint  or  limitation  in  the  wiir,  under  which  she  derived  her 
title. 


Nathawiel  Wright,  Executor  of  Benjamin  Wright,  v 
Elijah  Wright  and  others. 

A  tastator  bj  hia  will  dinoted  that  when  hia  yoonfoat  ebild  aUained  the  ag» 
of  twant7.ona  yeart,  all  hia  real  eaUte  ahould  be  aohi  or  di? ided,  whicheyer  a 
majority  of  hia  children  Uien  li?ing  ahould  think  beat,  and  inveated  hia  ex- 
•entora,  and  the  aunrivor  of  them,  with  fiill  power  and'aothority  to  aell 
eHher  at  public  or  private  aale,  aa  to  them  mii^ht  aeem  moat  advaatageova. 


lot  alter  his  detennination  withoat  giring  the  hein  an  opportunity  of 
I  their  decinon  npon  the  qoeation  of  lale  or  division. 

tiller,  for  complaiDaDt 

is,  for  defendants. 

Chancellor.    In  this  case,  the  material  facte  eharged  }\ 

ill  are,  that  Benjamin  Wright,  late  of  Hanterdon  county,  .S 

or  about  February  ninth,  eighteen-  hundred  and  twenty-  y\ 

ving  fourteen  children,  to  wit,  Mary  wife  of  James  Coo-  -i 

rah,  Margaret,  Benjamin,   Nathaniel,  Hannah  wife  of  V 

[ettler,  Ann  wife  of  Nathan  Dawes,  Dayid,  Francis  Q., 

Rachel  wife  of  William  R.  Seigle,  Catharine  wife  of 
Conover,  John  A.  and  Reuben,  and  also  leaving  a  wi- 
hat  said  Benjamin  Wright  had  considerable  real  and  per- 
itate,  and  by  his  last  will  and  testament,  among  other 
be  did  devise  as  follows :  <'  It  is  my  will  that  when  my 
Bt  child  living  is  twenty-one  years  of  age,  all  of  my  real  ';\ 

ihall  either  be  sold  or  divided,  whichsoever  a  majority  of  iv 

dren  then  living  shall  think  best,  and  with  r^ard  to  the 
tion  in  either  case,  my  sons  shall  take  two  shares  and  my 
irs  one  share."  "  Sixth  and  lastly,  I  constitute  and  ap- 
if  sons  Nathaniel  and  David  Wright,  executors  of  this 
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&e.  That  thA  will  was  proved  by  oompIainaDt,  OQ  the  twen^- 
third  of  February,  eigbteen  hundred  and  twenty-six,  and  that  Da- 
vid Wright,  the  other  executor  named,  at  that  iime-f  efused  toact  or 
prove  the  will.  That  com|riaiiiaot  acted  as  sole  executor,  letting 
oat  the  property,  Scc^  until  February,  eigbteen  hundred  and 
thirty-three,  when  fieuben,  the  youngest  child,  came  of  age; 
when  he  called  a  meeting  of  the  children  to  ascertain  theic  wishee 
as  to  the  dispositioa  of  the  real  estate,  which  consisted  of  a  farm 
of  about  two  hundred  and  fifly-six  acres. 

AH  the  children  attended  except  Margaret,  who  authorized 
James  Cooley  to  appear  and  say  for  her,  and  except  Catha- 
rine  and  her  husband,  David  Conover.  They  unanimously 
agreed  that  it  was  beUer  to  sell  the  fiarm. 

Accordingly,  in  Octoi^,  eighteen  hundred  and  thirty-three, 
the  complainant,  as  acting  executor,  advertised  the  farm  in  hand- 
bills and  public  paper  ftx  sale,  with  a  memorandum  at  the  bottoin 
of  the  advertisement,  in  these  words :  ^^  N.  B.  If  the  above  pro- 
perty is  not  sold  by  the  tenth  day  of  December  next,  it  will,  oo 
that  day,  be  offered  at  public  sale." 

That  these  bills  were  put  up  generally,  and  as  he  believes, 
known  to  all  the  children  who  lived  in  the  neighborhood,  and 
he  heard  no  objection.  That  James  Cooley,  the  husband  ol 
Mary,  since  that  time  sold  his  right,  (one  twentieth,)  to  Blijab 
Wright,  for  three  hundred  dollars;  and  that  Margaret,  John 
Mettler  husband  of  Hannah,  and  Nathan  Dawes  husband 
of  Nancy,  offered  and  were  willing  jLo  sell  their  several  shares  al 
the  same  rate,  which  would  put  the  farm  at  the  value  of  six  thou 
sand  dollars.  That  the  widow  still  lives  and  has  her  dower, 
That  a  few  days  before  the  tenth  of  December,  eigbteen  hundrec! 
and  thirty-three,  when  the  farm  v^as  to  be  sold  at  public  sale,  he 
entered  into  a  written  agreement  to  sell  it  to  Peter  Alpaugh,  foi 
seven  thousand  dollars,  which  was  the  best  price  he  could  gel 
and  that  Alpaugh  was  able  to  pay,  &c.;  and  on  the  thirty-first  o 
December,  eighteen  hundred  and  thitty-three,  he  conveyed  thi 
farm  to  him,  and  received  bis  two  equal  bonds,  with  personal  se 
curity,  the  one  payable  April  firet,  eighteen  hundred  and  thirty 
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batj  Che  oUwr,  April  first,  tighiodu  bundred  apd  iWrty-five,  both 
witboat  ioteresl,  aod  agreed  to  put  bira  in  posteiHoo  od  the  finsi 
of  April,  eigbttBn  bondred  and  thirty-four.  The  deed  was  de- 
livered and  recorded.  That  oDthe  seventeenth  of  January, 
dgbteen  bundred  aod Ibirty-fgur^  David  Wright,  the  other  person 
named  as  executor,  proved  the  will,  bul  gave  no  notice  of  his  in« 
tention,  or  that  be  bad  proved  it  "*     ^ 

That  Elijah  and  complainant  are  in  poseeesion  of  the  farm, 
and  notwithstanding  the  sale,  the  other  children,  since  Reuben 
came  of  age,  claim  the  right  to  the  farm,  &c.,  and  refuse  to  per- 
mit the  sale  to  go  intoelBTect,  and  keep  Alpaugh  out  of  possession, 
and  refuse  to  confirm  the  sale,  and  deny  the  right  of  complainant 
to  make  the  sale. 

That  the  children,  or  some  of  them,  in  May,  eighteen  hundred 
and  thirty-four,  applied  for  commissioners  to  divide  the  farm,  and 
the  court  appointed  them,  and  they  were  proceeding  to  divide, 
iu^  notwithstanding  noticed  by  the  complainant  of  the  sale,  &c. 
By  these  means  the  complainant  is  hindered  in  executing  his  duty 
88  executor,  in  perfecting  sale  to  Alpaugh,  &c.,  who  is  ready  to 
pay  the  seven  thousand  doliart?,  according  to  agreement.  That 
the  sum  of  seven  thousand  dollars  is  a  full  consideration  for  the 
f&nn,  and  that  the  price  has  depreciated  since  the  sale. 

Upon  these  facts  the  complainant  prays  that  the  sale  to  Al- 
paugh may  be  carried  into  eflect,  and  the  possession  of  the  farm 
yielded  up  to  him.  That  the  proceedings  of  the  children,  at  law, 
for  division  or  re-sale,  and  the  proceedings  of  the  commissioners, 
may  be  restrained,  <Scc.,  and  for  general  relief. 

Upon  filing  this  bill,  an  injunction  was  issued  according  to  its 
prayer. 

To  this  bill  an  answer  was  filed  by  the  defendants,  Benjamin, 
David,  Elijah,  John  A.,  Francis  Q.,  John  Metller,  and  William 
R.  Seigle  and  Rachel  his  wife ;  in  which  they  admit  that  they 
had  a  meeting  for  the  purpose  of  deciding  upon  the  manner  of 
disposing  of  the  farm,  as  set  forth  by  the  complainant,  and  that 
they  agreed  that  it  should  be  sold  ;  but  they  deny  that  they  or 
either  of  them  agreed  that  it  should  be  sold  at  private  sale,  and 
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state  that  it  was  upon  tbalocctivioQ  onaniflioiiflly  agreed,  as  wdl 
by  complaiDant  ae  the  otben,  that  if  tbey  agreed  to  aeii,  it  eboold 
be  a  public  eale,  to  the  higheet  bidderi  tiolen  they  agreed  lo  sell 
to  ooe  of  the  heirs,  and  that  tbey  wooU  not  have  agreed  lo  a&y 
sale  except  public  Tbey  admit  that  it  was  advertiBed  as  stafesd 
iotbel»U. 

But  Francis  Q^  Wright,  in  aosweriogfor  himsdf,  saj^  ^thai 
whea  he  saw  the  advertisemeiMs,  he  objected  to  tbem  to  tiie 
complaiDant,  because  tbey  were  in  violation  of  the  agreonenti 
&s.  That  complainant  told  him  that  he  advertised  in  that  iona 
in  order  to  make  some  arrangement  on  a  river  lot,  which  be  held 
for  a  term  of  years  yet  to  come  from  the  testator ;  but  be,  the 
complainant,  did  not  pretend  to  have  a  right  to  sell  at  private 
sale,  &c. 

And  Elijah  Wright,  in  answering  for  himsdf,  says,  ^  that 
four  or  five  days  before  the  sale  to  Alpaugh,  he  called  upon  the 
complainant,  and  had  a  conversation  upon  the  subject,  when  the 
complainant  assured  him  that  he  would  not  sell  the  [dace  at  pri- 
vate sale,  but  would  sell  at  public  sale,  according  to  the  agree- 
ment." 

And  John  A.  Wright,  in  answering  for  himself,  says,  ^<  that 
he  resided  in  Warren  county,  and  after  the  farm  had  been  adver- 
tised, be  heard  that  complainant  intended  to  sell  it  at  private  sale, 
and  some  time  before  the  day  fited  for  the  public  sale,  he  went 
down  to  see  the  complainant  upon  the  subject,  when  the  com- 
plainant assured  him  that  the  property  should  be  sold  at  poUio 
sale  upon  the  day  mentioned  in  the  notice." 

And  Francis  Q.  Wright  says  that  he  was  present  at  the  same 
time,  and  heard  the  cotTipIainant  make  the  assurance. 

The  defendants  further  admit,  that  the  complainant  made  the 
sale  to  Alpaugh,  as  set  forth,  but  deny  that  they  or  either  of  them 
had  any  notice  of  it  until  after  it  was  closed. 

David  Wright,  for  himself,  admits  that  he  proved  the  will  as 
stated  in  the  bill,  but  denies  that  he  ever  refused  to  take  upon 
himself  the  execution  ;  that  be  only  omitted  and  i^eglected  so  to 
da    That  he  proved  the  will  by  request  of  defendants,  to  prevent 
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th»  execatioD  of  sale  lo  Alpaugh,  which  was  made  in  violaiion 
of  the  agreement,  &c. 

They  deny  that  the  |>roperty  haa  depreciated  in  price,  but  aU 
lege  ibat  it  waa  sold  much  too  low,  and  since,  it  has  advanced 
in  price,  &c.  That  on  the  third  of  May,  eighteen  hundred  and 
thirty-foar,  a  majority  of  defendants,  to  wit,  Benjamin,  John  Met- 
.  tier  and  wife,  Nathan  Dawes  and  wife,  Francis  Q^  Wright,  Eli- 
jah,  David  Cooover  tod  wife,  John  A.  Wright,  Reuben  Wright, 
and  William  <R.  Seigle  and  wife,  by  writing  under  seal,  did  de^^ 
tennioe  to  have  the  farm  divided,  &c.,  and  commissioners  were 
^Dled ;  and  the  defendants  pray  that  the  injunction  may  be 
diMol?ed. 

1q  examining  this  case,  I  have  not  found  it  necessary  to  con- 
eider  whether  the  neglect  of  David  Wright  to  prove  the  will  of 
hie  &ther^  under  the  circumstances,  amounted  to  a  renunciation, 
oor  whether  the  complainant,  according  to  the  allq^tions  of  his 
owo  bill,  has  not  an  adequate  remedy  at  law,  nor  whether  Al- 
ptogh  has  acquired  any  rights  by  his  purchase  which  would  be 
pnKected  by  this  court.  He  is  no  party  to  the  bill,  and  cannot  be 
boaDd  by  any  decree  that  may  be  made. 

icoording  to  the  true  construction  of  the  will  of  Benjamin 
Wright,  deceased,  it  is  evident  the^t  he  intended  that  his  execu- 
tors, or  such  one  as  took  upon  himself  the  execution  of  the  will, 
dnxild  have  authority  to  sell  either  at  public  or  private  sale,  pro- 
vided it  was  determined  to  sell  the  property  ;  but  it  is  equally  evi- 
^t,  that  the  devisees,  or  a  majority  of  them,  had  the  right  to 
determine  whether  the  property  should  be  sold  at  all,  or  divided, 
•^od  before  determining  that  point,  they  had  a  right  to  call  upon 
^be  executor  to  determine  as  to  the  course  he  would  pursue  in 
Ctte  they  conclgded  to  sell.  And  the  executor  had  a  full  right 
^  that  time  to  determine  whether  he  would  sell  at  public  or  pri- 
^Btesals ;  and  if  hedid  then  determine,and  the  otherdevisees  were 
ieflueoced  by  that  determination,  in  making  their  election  to  have 
^property  sold,  the  executor  could  not  alter  that  determination, 
without  giving  the  heirs  an  opportunity  of  altering  their  determina- 
^  upon  the  question  whether  it  should  besold  or  divided.  Ii,  there^ 
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fore,  becomes  necessary  lo  inquire  wbetherin  point  of  fact  the  < 
plainant  did  determine  the  manner  in  which  he  would  sell  befora 
the  devisees  elected  to  have  it  sold  ;  and  if  so,  whether  il  had  any 
influence  in  their  electing  to  have  it  sold. 

Before  examining  the  evidence  upon  this  subject,  I  advert  to 
some  facts  in  the  case,  which  are  not  controverted,  and  which 
have  had  an  influence  upon  my  mind.  It  appears  by  the  lesci«  . 
mony,  that  the  executor  (complainant)  soM  the  farm  to  Alpaugh 
oq  the  sixth  of  December,  eighteen  hundred  and  thirty-three, 
which  was  but  four  days  before  the  day  fixed  by  the  advertise- 
ment for  the  public  sale.  And  there  is  no  evidence  or  allegktioo 
that  any  of  the  defendants  had  any  notice  of  the  sale,  until  after 
the  agreement  for  that  purpose  was  executed.  Even  Elizabeth 
Alpaugh,  the  complainant's  witness,  who  lived  with  him  during 
all  this  time,  and  is  the  niece  of  the  complainant,  and  of  Al- 
paugh, in  her  testimony  says,  "  She  did  not  know  that  her  unde  * 
Peter  was  going  to  buy  this  property,  before  be  had  bought  k.* 
Never  heafd  any  conversation  at  her  uncle's  about  his  buying  it, 
before  he  did  buy  it.  She  first  heard  that  her  uncle  Alpaugh  bad 
bought  the  property,  at  her  uncle  l^athaniei's,  the  next  day  after  il 
had  been  sold,"  &c.  By  this  testimony,  connected  with  the  other 
facts  of  the  case,  it  would  appear  that  the  sale  was  not  ouljr  pi> 
vate,  but  secret. 

A  proper  regard  for  the  rights  and  interests  of  his  co^deviwsB, 
and  a  just  sense  of  his  duty  as  trustee,  would  have  dictated  to 
him  the  propriety  of  giving  Uiem  notice  that  he  bad  reeeived 
this  oflTer,  and  of  his  intention  to  sell,  even  if  there  had  beeu  no 
question  as  to  his  authority  to  sell  at  private  sale. 
•  But  I  observe  further,  that  by  the  termd  of  this  agreeiDeal» 
which  is  dated  the  sixth  of  December,  eighteen  hundred  and 
thirty-three,  it  is  provided  that  the  said  Peter  Alpaugh,  was  to 
pay  one  half  of  the  consideration  on  the  first  of  April  then  next, 
when  he  was  to  receive  the  deed,  and  take  possession  of  the 
premises,  and  the  balance  on  the  first  of  April,  eighteen  hundred 
and  thirty-five,  and  in  the  mean  time,  to  secure  the  payment  of 


I 


JANUARY  TERM,  1837.  M 

[Err  of  Wright  T.  Wright] 

(hat  balance  by  bood  and  mortgage  od  the  place,  or  by  other 
Mliafectory  security. 

YeC,  0OOD  alter  aBcertaining  that  the  other  parties  in  interest 
were  about  to  resist  the  sale,  he  executed  and  delivered  a  deed 
fbr  the  property,  without  waiting  for  the  time  specified  in  the 
agreement  for  that  purpose,  and  without  receiving  any  part  of  the 
consideration,  or  delivering  the  possession  of  the  premises  to  the 
purchaser.    It  is  true,  that  the  complainant,  in  his  answer  to  the 
inlerfogatory  of  the  defendants  upon  that  subject,  says,  that  he 
took  advice  of  counsel,  "  to  know  in  what  way  he  could  proceed 
so  as  to  be  able  to  fulfil  his  contract  and  avoid  being  brought  into 
difficulty^''  &0.    Thus  it  appears  that  his  only  object  was  to  fulfil 
the  contract  without  getting  into  difficulty.     Possiblyi  if  he  had 
asked  advice  as  to  the  propriety  of  executing  the  contract,  under 
the  circumstances,  he  might  have  been  diflerently  advised  :  at  all 
events,  the  fact  shows  that  he  gave  the  deed,  under  full  knowledge 
of  the  objections.     But  as  to  the  question  of  fact,  whether  the 
complainant  did  determine  to  sell  at  public  auction  before  the  de- 
visees elected  to  have  it  sold,  an-iiispeclion  of  the  evidence,  to  my 
mind,  removes  all  reasonable  doubts.    In  confirmation  of  the  an- 
swer of  the  defendants  upon. this  point,  Nathan  Dawes  and  Reu- 
bea  Wright  both  testify,  that  they  were  present  at  the  meet- 
iog  called  to  decide  whether  the  farm  should  be  sold  or  divided^ 
ftnd  upon  that  occasion,  before  electing  whether  to  divide  or  sell^ 
it  was  expressly  agreed  by  all  the  heirs  present,  including  the 
complainant,  that  if  they  elected  to  have  it  sold,  it  should  be  sold 
&t  public  auction,  and  that  the  election  to  sell,  was  made  under 
^  agreement.    John  R.  James,  jr.  testifies,  that  in  a  conversa* 
^  between  the  complainant  and  Elijah,  about  the  value  of  the 
&riD,  some  time  before  the  sale,  complainant  said  he  would  sell 
itiotwo  or  three  parcels,  and  he  understood  that  he  would  sell  it 
&t  public  sale.  And  James  Cooley,  the  witness  of  complainant^ 
AlihoQgh  he  says  that  at  the  meeting  he  thinks  that  the  talk  about 
^ng  at  public  or  private  sale  was  not  until  after  they  had  agreed 
to  sell,  and  when  they  broke  up  he  did  not  think  they  had  come 
to  any  conclusion  how  it  should  be  sold,  yet,  upon  bis  cross-ex- 
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ftmioatioD,  he  says,  <'  that  after  the  heirs  had  agreed  to  sell^  it  ap« 
peared  to  witness  that  the  major  part  of  them  wished  a  puUic 
sate.  Did  Dot  hear  aoy  one  of  them  object  to  a  public  sale4  It 
was  the  impression  of  witness,  that  at  that  time  the  heirs  unani« 
mously  made  choice  of  a  public  sale."  The  weight  of  this  evi« 
dence  cannot  be  shaken  in  the  leasts  by  the  negative  testi- 
mony of  EKzabeth  Alpaugh,who  was  in  an  adjoining  room  duriiQ 
this  meeting,  with  the  door  open  between  them,  and  swears  that 
she  was  alleodiiig  to  and  heard  what  was  passing,  but  did  not 
hear  any  thing  said  about  a  public  or  private  sale. 

As  this  eilttat  was  submitted  without  argument,  I  do  not  know 
the  ground  ii|MMi  wMch  the  complainant  principally  relies  to  sup- 
port his  case ;  but  from  the  course  of  the  examination  of  the  wit- 
nessesi  some  reliance  appears  to  have  been  placed  upon  tbe  fact 
that  the  advertisement  contemplated  a  private  or  public  sale,  at 
the  election  of  th^  complainant  There  might  have  been  some 
force  in  an  argument  deduced  from  this  fact,  if  it  had  passed 
without  remark ;  but  it  appears  by  the  testiniony  of  several  wit* 
nesses,  that  this  form  of  advertisement  was  objected  to  by  some 
of  the  other  heirs,  as  being  contrary  to  the  agreement  to  sell  at 
public  auction  ;  and  that  the  complainant  explained  it  by  stating 
that  he  wished  to  try  which  way  it  would  do  best,  which  was 
sufficient  to  quiet  their  fears  that  he  might  sell  it  at  private  sale 
without  their  knowledge. 

There  is  some  evidence,  also,  to  shew  that  the  farm  was  sold 
for  its  full  value,  but  upon  this  point  there  is  evidence  on  both 
sides,  and  it  is  too  va^ue  and  uncertain  to  establish  a  sale  upon 
that  ground,  in  opposition  to  the  wishes  of  those  owning  four 
fifth  parts  of  the  property,  and  in  violation  of  the  agreement 
If  the  complainant  has  any  rights  in  this  matter,  he  must  seek 
them  in  the  courts  of  law,  for  i  find  no  facts  in  his  case  that  en- 
title him  to  the  aid  of  a  court  of  equity. 
Let  the  bill  be  dismissed  with  costs. 
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Mar^  BERRifiN  ¥.  Peter  Berrien. 

^^bflitf  atMatbr,  I7  Jite  will,  diraets  that  tile  tnidaam  of  hli  ettata,  real  and 

S»trpbna],  ahall  be  fold  by  hit  eaeentori,  and  the  moneya  arinng  Oom  the 

t  be  divided  among  his  children  in  a  diffiuent  ratio  from  that  in  which 

I  land  would  have  deeoended,  the  deriaeee  take  a  yeited  interest  in  the 

I  of  the  sale  of  the  estate,  both  real  add  personal,  and  the  executors 

^mjie  boiiod  io  make  salH  aeoordin^  td  the  diiMtione  ef  the  will. 

IV^    «o  sale  be  made  bj  ihe  exrtntors,  a  son  of  the  ttM^iou^Moi  become 

I  of  soeh  an  esUte  in  thb  Und  as  will  ehtitk  AM  vUmtft  flawar.* 


\ 


^.  Seudder^  loi^  comfdainant 
«/.  &  Oreen^  for  defeiidani] 

n^BB  Chancellor.  The  case  ibade  by  the  bill  of  complaioi 
^  as  fdlowfl :  Peter  Berricm  being  seized  of  the  premises  in  ques- 
^M>ii,  on  the  thirty-first  of  May^  seventeen  hundred  and  eighty^ 
i>2«ide  his  will,  appointing  his  sons,  Henry  Berri^  and  John 
Berrien,  his  executors.  After  making  provision  for  his  wife,  and 
ffiving  QDine  pecuniary  legabies  to  his  children,  he  devises  as  fol- 
I^^vvs : ''  But  it  is  also  my  will  that  the  residue  of  tny  estate,  both 
^^^^^  and  personal,  be  sold  by  my  executors^  atid  that  the  money 
<^  moneys  arising  from  said  sale,  after  the  above  mentioned  lega- 
^i^Q  are  paid,  be  equally  divided  among  my  four  children,  Henry 
Berrien,  John  Berrien,  Sarah  Berrien  and  Ann  Berrien,  and  my 
fft^uidson,  Isaac  Van  Dyke." 

Peter  Berrien,  the  testator,  died  the  same  year,  seized  of  the 
Pt^emises,  and  leaving  this  will  in  force. 

In  seventeen  hundred  and  eighty-nine,  the  complainant  mar- 

'^ed  John  Berrien,  one  of  the  sons  of  the  testator,  and  hved  with 

^^^  untU  April,  seventeen  hundred  and  ninety,  when  he  died, 

^thout  iss\ie.    During  the  Ufe  time  of  John  Berrien,  he  lived 

^ith  hisfother  on  the  farm. 

*  See  Herbert  v.  TuthilN  Es^r,  Suxteut  141 }  Oeet  v.  ^locki  1  Cfreen*^ 
Cikss.106. 
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Henry  and  John  proved  the  will,  and  administered  the  per- 
sonal eslate,  but  nevir  told  the  land  during  the  life  of  John. 
The:06fDplainantallage8  that  she  does  not  know  whether  Henry 
tfiarwarcb  sold  the.Iaiid,  but  insists  that  if  he  did,  the  sale  wa9 
▼Old,  because  a  mormmg  executor  could  not  sell  lands,  and  that 
he  did  not  sdl  so  ftd  to  divest  John  of  his  seizin  therein. 

The  bill  fii|tdier  charges,  that  Eihortly  after  the  death  of  J<^n, 
Henry  took  possession  of  all  the  lands  and  rented  them  out, 
nd  got  possession  of  the  title  deeds,  aqd  kept  possession  of  the 
lands  until  his  death,  which  happened  a  number  of  years-  after 
the  death  of  John. 

Peter  Befrien,  the  defendant,  is  the  son  of  Henry,  aild  is  now 
in  possession  of  the  premises,  the  title  to  which  he  claiiim  by 
several  conveyances  from  the  heirs  of  Henry. 

To  this  bill  the  defendant  demurred,  and  assigns  as  grounds 
of  demurrer ;  First,  want  of  jorisdiction ;  Second^  because  it  ap- 
peiirB  by  the  bill,  that  the  cofnplainant  claims  her  dower  by  vir- 
tue of  a  title  derived  under  the  will  of  Peter  Berrien,  Co  her  bus- 
bimd,  when  it  is  evident  from  the  devise  that  he  took  no  such 
estate  under  the  will  as  to  entitle  her  to  dower.* 

From  the  view  which  I  take  of  this  case,  it  becomes  imneces- 
sary  to  notice  the  first  cause  of  demurrer ;  and  as  to  the  second 
cause  assigned,  it  is  proper  in  the  first  place  to  inquire  hMo  the 
relative  rights  and  duties  of  the  parties  at  the  time  of  the  death 
of  the  testator. 

He  directs  his  executors  to  sell  the  residue  of  his  estate,  botit 
real  and  personal,  and  after  paying  hb  legacies,  to  divide  th& 
proceeds  equally  among  his  children,  and  one  grand-child* 
As  he  had  but  two  sons,  who  by  descent  would  at  that  time 
have  taken  each  two  shares  to  one  share  for  a  daughter,  ic 

*  It  appears  by  the  ^eadinfe  on  file,  that  Uie  oomplainant  claimed  tha.^ 
title  became  rested  in  her  husband,  John  fierrien,  bj  descent  from  his  father* 
Peter  Berrien  ;  and  the  reason  assi^ed  for  demurrer  is,  that  the  complainant 
claims  dower  in  the  land  **  as  baring  descended  to  her  hasband,  John  Ber- 
rien, from  his  father,  Peter  Berrien,  when  it  is  manifest  from  the  will  of  the 
said  Peter  Berrien,  as  set  forth  in  the  bill  of  the  complainant,  that  no  each 
descent  of  lands  took  place,** 
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was  eyidently  the  intention  to  break  the  descent  and  divide  the 
property  equally.  By  this  devise  the  dayinee  eeverally  took  a 
vested  interest  in  the  one-fifth  part  of  th^  pKiceeds  of  the  sale  of 
the  estate  both  real  and  personal ;  and  the  executors,  at  trastoes, 
were  ix)und  to  make  sale  and  division  accordidg  to  Am  dicectioa 
of  the  will. 

In  the  case  of  Herbert  v.  TuthiWs  Ex^r^  Siiikm^  141,  the 

testator  devised  that  all  the  rest  of  his  estate,  real  and  p^sonal, 

be  sold  by  his  executors  and  turned  into  money,  as  soon  after 

His  decease  as  conveniently  might  be,  and  distributed  among  his 

children  in  the  following  proportions,  viz.  two  shares  to  each 

of  his  sons,  and  one  share  to  each  of  his  daughters.    It  was 

held  that  upon  the  death  of  the  testator,  the  children  took  a 

vested  interest,  and  the  court  say,  the  payment  of  the  distributive 

shares  could  not  be  made  until  after  the  land  was  sold, ''  but  that 

does  in  no  wise  affect  the  vesting  of  the  estate." 

Now,  for  the  purpose  of  illustration,  let  it  be  supposed  that  John 
Bsrrien  had  been  married  at  the  time  of  the  death  of  the  testa- 
tor, and  that  he  and  Henry  had  sold  the  premises  by  virtue  of 
^directions  contained  in  the  will ;  would  his  widow,  in  case  of 
his  death,  have  been  entitled  to  her  dower  in  any  part  of  the 
Poises  sold  ?  This  I  think  will  not  be  seriously  contended  : 
^  Would  have  no  such  seizin  of  an  estate  of  inheritance  as  is 
<^ntemplated  in  our  act,  to  justify  the  claim  of  dower.  He  is 
^  mere  agent  or  trustee  to  carry  into  effect  the  object  of  the 
tCBtator,  and  has  po  right  in  the  land,  except  such  as  is  neces- 
^  to  carry  that  intention  into  effect. 

In  the  case  of  Hay  ford  v.  henlowsj  Ambler^  682,  lord  chan- 
^^dlor  Cowper  says,  that,  ''  lands  devised  to  be  scdd  and  turned  into 
ii^Mney,  roust  in  equity  be  looked  upon  as  money,  and  shall  be 
looked  upon  as  if  the  testator  had  sold  it  in  his  life  time  and  turned 
^iato  money." 

Bat  by  the  biil  it  appears  that  these  two  executors  did  not  sell 
^e  land  at  all;  that  if  it  was  sold,  it  was  after  the  death  of 
John,  by  the  surviving  executor ;  and  the  complainant  insists  ^ 
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that  ih/s  surviving  executor  had  no  authority  to  sell,  and  that  if 
he  did  so,  his  act  is  void. 

This  subject  was  fully  discussed  in  the  case  of  Osgood  v. 
Franklin  J  2  John.  Chan,  R.  19,  in  which  chancellor  Kent  says, 
"  According  to  the  settled  practice  of  the  court,  the  trust  does  not 
become  extinct  by  the  death  of  one  of  the  trustees ;  it  will  be 
continued  in  the  survivor,  and  cannot  be  permitted  in  any  event 
to  fail  for  want  of  a  trustee."  And  he  ftirther  remarks,  '^  that  the 
intention  of  the  testator  is  much  regarded  in  the  construction  of 
these  powers."  The  same  doctrine  is  sustained  by  the  supreme 
court  of  thb  state,  in  the  case  of  Corlies  v.  LUthj  2  Green, 
384. 

Therefore,  if  Henry  Berrien,  the  surviving  trustee,  sold  this 
property,  I  am  of  opinion  that  he  had  a  right  to  do  so;  and  if 
he  did  not  sell  it,  he  might  have  been  compelled  to  do  it  by  any 
one  of  t^e  parties  in  interest ;  and  it  is  very  difficult  to  believe,  at 
this  late  period,  that  this  property  was  not  sold  by  Henry,  and 
the  proceeds  properly  distributed.  The  bill  does  not  deny  that 
it  was  80  sold  by  Henry.  I  do  not,  however,  think  it  heoessary 
to  resort  to  this  presumption,  in  order  to  avoid  the  claim  of  the 
widow  in  this  case.  She  is  now,  after  the  lapse  of  about  forty- 
six  years,  for  the  first  time  claiming  her  right  of  dower  in  these 
premises,  and  asking  the  aid  of  this  court  in  that  respect.  The 
court  cannot  think  her  claim  strengthened  by  the  lapse  of  time, 
nor  by  the  neglect  of  her  husband  to  perform  the  trust  reposed 
in  him  by  the  will.  It  is  considered  more  consistent  with  au- 
thority and  yrith  the  equity  of  the  case,  to  adopt  the  principle 
laid  down  by  lord  chancellor  Thurlow,  in  1  Vesey^  366,  367, 
where  he  says,  "  I  should  not  inquire  when  real  estate  might  be 
sold  with  all  possible  diligence,  for  it  might  be  the  very  next 
day,  or  that  very  evening,  and  therefore  the  court  always,  in 
such  a  case,  consider  it  as  sold  the  moment  the  testator  is  dead ; 
for  where  there  is  a  trust,  that  is  always  considered  here  as 
done,  which  is  ordered  to  be  done,  and  the  court  cannot  measure 
(he  time." 

Tbe  sapie  dpotruie  is  sii9tai|ie4  in  the  case  of  Craig  v.  Les- 
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&,3  WheaioHj  663,  where  all  the  authorities  upon  the  subject 
are  cdlected.  Justice  Washington,  in  that  case,  states  the  prin- 
ciple upon  which  the  whole  of  the  doctrine  is  founded,  to  be, 
^that  a  court  of  equity^  regarding  the  substance  and  not  the 
mere  forms  and  circumstances  of  agreements  and  other  instru- 
ments,  consider  things  directed  or  agreed  to  be  done  as  having 
been  actually  performed,  where  nothing  has  intervened  which 
ought  to  prevent  a  performance." 

Iq  this  case,  what  has  intervened  which  should  have  pre- 
vented the  execution  of  the  trust?  Nothing  is  alleged  in  the 
bfll,  and  it  would  be  a  violent  presumption  to  suppose  that  the 
two  daughters  and  one  grand-soo,  would  have  surrendered  their 
rights  uoder  the  devise  in  the  will,  which  were  that  each  should 
have  me  fifth  part  of  the  residue  of  the  estate,  for  the  one  seventh 
panto  which  they  would  have  been  entitled  by  descent 

lam  therefore  of  opinion,  that  the  cfunplainant  is  not  Mt^ 
tkd  to  her  dower,  and  that  the  demurrer  is  well  taken. 
Decree  accordingly. 
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Abraham  Antonidjis  v.  Warren  Walling  and  Wife^ 

Tlw  goardiiB  of  aa  iaimt  eaMiet  conynj  the  real  ettato  of  hia  ward,  «fitho<^ 
the  aothority  of  a  eoort  of  oqoity ;  nor  will  the  ooart  muttut^  wach  omnrof^^ 
anee,  made  either  hj  the  infaBt  or  hia  guardian,  though  the  infimt  haTo  r^** 
ceived  the  centideration  of  the  eonTeyanoe. 

Bat  in  the  abeenee  ef  fhiud,  the  infent  will  be  deoreed^  upon  reoovering 
land,  to  refund  the  conaideration  money,  together  with  the  Taloe  of  tb^^ 
improyementa  on  the  land,  ariaing  from  repairi  of  the  baildinga  and  fenoee  %n^^ 
manuring  the  land,  though  he  will  not  be  decreed  t»  allow  the  value  of  m0^^ 
bnildinga  or  other  permanent  improyementa. 

Randolph,  for  complainant 

Dayton^  for  defendants. 

The  Chancellor.  By  the  pleadings  in  this  case  it  a-C^^' 
pears,  that  Lydia  the  wife  of  the  defendant,  is  the  natui^-^ ' 
daughter  of  the  late  John  Crawford,  deceased ;  that  she  was  *^^ 
acknowledged  by  him,  and  Uved  with  him  until  the  time  of  b  ^^^ 
death;  that  when  she  was  quite  young  he  convejred  to  her  ^ 
fiurm,  consisting  of  about  thirty-seven  acres  of  land,  which  '^^ 
now  the  subject  matter  of  controversy;  that  on  the  thirt^' 
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August,  in  the  year  eightaeii  faowiped  and  thirty-thre^ 
Lwford,  together  with  his  iud  diaghter  Lydia,  c<xivflgf<ed 
nisee  in  question  to  the  oompfadnant,  for  die  sum  of  one 
id  and  seventy-five  dollars,  which  was  paid  over  to  beri 
Hi  being  under  the  age  of  sixteen  years.  The  com- 
t  had  to  resort  to  legal  proceedings  to  get  posseesion  of 
tnisesj  which  were  then  in  the  posseesion  of  a  tenant, 
n  expending  thirty  dollars  or'  upward  he  obtained  pos- 
and  went  on  to  improve  the  premises  to  a  considerable 

that  in  the  spring  of  the  year  eighteen  hundred  and 
•ur,  the  complainant  was  informed  that  (by  reason  of  the 
of  the  grantor,  Lydia,)  his  title  was  not  good.  He  then 
I  of  Crawford  a  bond  of  indemnity,  to  secure  him  against 
nages  which  he  might  sustain  by  reason  of  the  defect 

Soon  after,  Mr.  Crawford  died,  and  after  his  death  the 
Dt,  Warren  Walling,  intermarried  with  the  said  Lydia, 
imenced  an  action  of  ejectment  to  recover  the  possession 
arm ;  and  this  bill  was  filed  by  the  complainant,  to  en- 
defendants  from  further  prosecuting  dieir  ejectment,  and 
m  the  deed  made  by  Crawford  and  Lydia  his  daughter, 
implainant. 

above  stated  facts  are  not  controverted ;  and  I  am 
»f  opinion,  that  upon  this  state  of  the  case  the  injuno- 
ild  be  dissolved  and  the  deed  declared  void, 
trongest  case  in  support  of  the  deed,  is  that  oi  Inwood 
\e^  Amb.  419,  where  the  lord  chancellor  Hardwicke  says, 
lardiaos  and  trustees  may  change  the  nature  of  infants' 
nder  particular  circumstances,  and  the  court  would  sup- 
r  conduct  if  the  court  would  do  it  under  the  same  cir- 
ces ;  they  cannot  do  it  wantonly,  but  where  it  is  mani- 

the  convenience  of  the  infant." 
under  the  principle  established  in  this  case,  the  deed 
6  set  aside,  for  it  was  certainly  not  "  manifestly  for  the 
nee  of  the  infant." 

lancellor  Kent,  in  the  case  of  Genet  v.  TcMmadge^  1 
\an.  Rj  564,  says,  '^  that  it  is  not  the  general  policy  of 
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the  law  that  any  guafdian  ibocild  have  k  in  hii  pmrari  ^ 
any  circumstanc^i,  to  dissipate  the  real  0gM|,9f  hm  waid; 
the  law  never  allows  him  any  ftirther  cnlMit  dMWomr  llie 
raots  and  profits." 

And  in  the  later  caae  of  Fieldr.  Sdki^lflMt^  7  Mm^&Uau 
R.  164,  the  same  chaMellor  says^  ^Ihe  gMidiaa  in:  fjMfe  of 
the  real  estate  may  lease  it  in  his  own  paini»  aaA  dfcpoifc  tA  k 
during  the  guardianship,  (and  the  chanceq^gtbidian  has  equal 
antbority,)  though  he  cannot  convey  it  abeolutely  without  the 
special  authority  of  this  court,  because  the  nature  of  the  tnat 
does  not  require  it.** 

With  this  view  of  the  case  it  is  unnecesary  to  inquire  ittio 
rights  and  duties  growing  out  of  the  peculiar  relation  existuig 
between  Crawford  and  the  present  wife  of  the  defendant ;  nor 
is  it  necessary  to  inquire  under  what  circumstances  a  court  ai 
equity  would  direct  the  real  estate  of  an  in&nt  to  be  converted 
into  personal. 

But  as  there  is  in  this  case  no  fraud  alleged  or  pretended, 
it  would  be  palpably  unjust,  and  contrary  to  equity  and  the  de- 
cisions of  courts  of  equity,  that  the  defendants  should  have  the 
land  and  the  price  of  it  besides. 

This  deed  must  therefore  be  set  aside  upon  fair  and  eqoita- 
ble  terms,  and  in  such  manner  as  to  restore  the  parties  to  their 
former  property  and  rights  as  nearly  as  it  can  be  done. 

If  this  had  been  a  very  recent  transanction,  and  the  com- 
plainant had  neither  used  nor  improved  the  farm,  ju^ce  would 
be  done  by  restoring  to  him  the  consideration  paid  by  him. 
But  in  this  case  the  defendants  have  had  the  use  of  the  money 
and  the  complainant  has  had  the  use  of  the  farm  and  made  im- 
provements thereon,  by  reason  of  which,  it  becomes  more  diffi- 
cult to  apply  the  rule  in  such  manner  as  to  do  justice  to  all 
parties. 

Upon  examining  the  testimony  in  the  case,  I  find  great  con- 
trariety and  uncertainty  as  to  the  value  of  the  improvements 
put  upon  the  premises  by  the  complainant,  and  also  as  to  the 
annual  value  thereof;  but  it  is  very  evident  that  the  farm  at 
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e  time  of  the  piuchtte  by  the  complainant,  was  in  a  bad  state 
culthralioii,  a|K£ibat  by  a  judicious  course  of  husbandry  he 
8  Yery  mui^lUpn/vtA  its  ccmdition ;  and  although  the  testi- 
my  iqpoa  tbn^  mbjeot  k  certainly  not  very  conclusive  and 
isfiioMj,  yet  I  eondnde  that  by  reason  of  the  manner  of  cul- 
itjon,  by  pottiliy  ob  nai^  making  and  repairing  fences,  &c., 
\  fiace  has  been  unproved  in  value  to  an  amount  equal  to  the 
Brest  of  the  money  paid  for  the  farm  ;  and  I  am  therefore  of 
nion  that  the  defendants,  upon  receiving  the  possession  of  the 
ni,  should  refund  to  the  complainant  the  amount  paid,  with 
1  interest  thereon  from  the  date  of  the  deed.  The  claim  of 
1  complainant  to  be  allowed  for  the  rise  in  the  value  of  the 
perty  cs^unot  be  allowed ;  nor  am  I  willing  to  sanction  the 
aciple  that  he  shall  be  allowed  for  any  permanent  improve- 
nlB  which  he  may  have  made  upon  the  premises,  other  than 
;h  improvement  as  arises  from  ^  prudent  and  judicious  man* 
sment  of  the  farm,  by  repairing  the  fences  and  buildings  and 
muring  the  lapd ;  and  if  from  the  impoverished  state  of  the 
id  and  dilapidated  state  of  the  fences  and  buildings,  such 
use  of  management  shall  add  to  the  actual  value  of  the 
imises,  without  at  the  same  time  being  of  benefit  to  the  tenant, 
IB  but  just  and  reasonable  that  he  should  be  allowed  for  it ;  but 
I  claim  for  permanent  iinproyernents,  such  as  building  houses, 
:.i  is  liable  to  the  same  objections  which  have  ever  induced 
urtB  of  equity  to  disallow  similar  claims  of  mortgagees  in 
flsession  of  the  mortgaged  premises, 
let  it  be  referred  to  a  master  to  ascertain  the  amount  paid^ 
ith  interest  Further  directions  are  reserved  until  the  CowiQ|( 
I  of  master's  report. 
Order  accordingly, 
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The  ExFXUTORs  of  John  Bra.v,  deceaMd,  v.  Joachim 
Hautough  and  Wife. 

If  the  defendant  by  his  answer  admits  the  exittanee  of  the  mortftge  soogfat 
to  be  foreclosed,  bat  seeks  to  avoid  it,  the  rnatter  alleged  by  way  of  ayoid- 
anea  must  be  eastained  by  evidenee  indepeodsat  of  the  answer. 

Blauvelij  for  complainantfi. 
Nevius,  for  defendants. 

The  Chancellor.  The  bill  charges,  that  the  defendants 
gave  to  John  Bray,  in  his  life  time,  four  several  mortgages ; — 
the  first,  for  three  hundred  dinars,  dated  April  the  seventh, 
eighteen  hundred  and  twenty-three ;  the  second,  for  two  hun- 
dred and  eighty  dollars,  dated  April  the  eighth,  eighteen  hun- 
dred and  twenty-four ;  the  third,  for  three  hundred  dollars,  dated 
March  th^  thirtieth,  eighteen  hundred  and  twenty-seven ;  the 
fourth,  for  nineteen  hundred  and  six  dollars,  dated  April  the 
fourth,  eighteen  hundred  and  thirty-two.  That  they  are  all  due 
and  unpaid ;  and  prays  a  foreclosure  and  sale  of  the  mortgaged 
premises. 

The  answer  admits  the  execution  of  the  said  several  bonds 
and  mortgages,  but  charges  that  the  last  bond  and  mortgage, 
for  nineteen  hundred  and  six  dollars,  included  the  other  three, 
and  that  they  were  in  fact  paid  off  by  it,  but  were  left  in  the 
hands  of  the  testator,  John  Bray,  as  collateral  security,  and  thai 
the  defendants  owe  only  nineteen  hundred  and  six  dollars,  the 
amount  secured  by  the  last  mortgage,  with  interest. 

No  evidence  has  been  offered  except  the  original  bonds  and 
mortgages ;  and  the  question  submitted  is,  whether  the  answer 
of  the  defendants,  expressly  charging  that  the  last  bond  of  nine- 
teen hundred  and  six  dollars  was  given  to  take  up  the  first  three, 
shall  prevail  against  the  production,  and  proof  of  the  execution, 
of  those  bonds  and  mortgages. 

It  is  evident  from  a  statement  of  the  case,  that  this  allegation 
of  the  defendants  is  an  affirmative  proposition,  which,  according 
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to  the  principle  and  the  practice  in  courts  of  equity^  they  are 
bound  to  prove,  independent  of  their  answer.  If  the  defendants 
hsLd  denied  the  execution  of  the  first  three  bonds  and  mortgages, 
the  complainants  must  have  proved  them ;  but  as  they  admit 
th«r  execution,  and  seek  to  avoid  them,  the  proof  is  on  their 
pciirt  as  to  the  matter  of  avoidance.  See  the  case  of  Hart  v. 
y^n  Eyck,  2  John.  Chan,  R.  90—92. 

Xet  it  be  referred  to  a  master  to  report  the  amount  due. 
Order  accordingly. 


■^'-^SHDA  P.  Browning  v.  The  Camden  and  Wooi?b01iy  RitrL- 
ROAD  AND  Transportation  Company  et  nl. 

^>  the  tightb  tection  of  the  ebarter  of  ••  The  Camden  and  Wo^dbwy  lUiltfbad 

^nd  Tranepoftalion  Company,"  it  ie  prorided  «*that  the  aaid  oorpoiatiov 

^lall  pay  of  make  tender  of  payment  of  <^damafef  for  the  oecUpaocy  of 

^fae  landa  throogh  which  the  aaid  road  may  b^aid.out,  before  the  said  cook 

liany,  or  any  person  in  their  employ,  ehell  enter  npon  or  brnalL  gVlKind  in 

t.he  premieetf,  except  for  the  purpose  ef  surveying  said  route,  MvAtam  thr 

Consent  of  the  owner  or  owners  of  such  land  be  first  had  and  ebtainnA" 

^3^  the  ninth  section  of  the  charter  it  is  further  provided,  **  that  in  cJiee  tbv 

^sompany  and  the  owners  of  land  cannot  agree  as  to  the  price,  commission. 

^rs  shall  be  appointed  to  assess  the  value  of  the  said  land,  and  the  damages 

Sustained  by  the  owner;  and  if  either  party  shall  foel  aggrieved  by  the  det- 

^ision  of  the  commissioners,  sofch  party  may  appeal  to  the  court  of  common 

pleas  of  the  county^  who  shall  have  power  to  hear  and  adjudge  the  saroe,> 

«  %nd  if  required  to  award  n  venire  for  a  jory  before  then*  te*  hear  and  finally 

<letennine  the  same.* 

^eiJ,  that  if  the  vmlae  of  tlie  land  and  damagas  bo  ascertained  by  commisw 

•ioners,  and  an  appeal  be  taken  from  their  decision,  the  company  cannot, 

vending  the  appeal,  by  tendering  the  amount  awarded  by  the  comtmssion*- 

«rs,  acquire  a  right  to  enter  upon  the  land,  eicept  fbr  the  purpose  of  survey.' 

ing  the  route. 

1^  right  to  appeal  from  the  deeisioo  of  the  commiMkMMn  it  uiMMiditional, 

%nd  reqoiree  no  eame  to  be  thoww.  ^ 

the  very  a«t  of  appealiog,  mU  Mide  tht  nporl  ef  IIm  QominiM<»nm»  ftod 
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the  qaeition  of  the  valoe  of  the  land  and  damages  is  thereby  left  entirely 

open. 
By  the  term  oeeupmney^  in  the  eighth  eeetion,  ia  meant  all  the  right  or  inter- 

est  whieh  the  company  eonld  acquire  in  the  land  for  the  purposes  contem- 

plated  by  the  act. 
If  the  company  claim  a  right  to  enter  upon  land  under  color  of  law,  without 

having  complied  with  the  requirements  of  that  law,  a  court  of  equity  will 

restrain  their  entry  by  injunction. 

Bill  for  injunction  and  relief,  filed  Febniary  eighth,  eighteen 
hundred  and  thirty-seven.  The  bill  states,  that  the  complain- 
ant is  the  owner,  and  seized  and  possessed  in  fee  simple,  of  a 
valuable  farm  situate  in  the  township  of  Union,  in  the  county 
of  Gloucester  and  state  of  New  Jersey,  and  that  he  has  been 
seized  and  possessed  thereof  for  five  years  last  past,  residing 
upon  and  cultivating  the  farm  as  his  own  y  that  the  land  of 
said  form  is  principally  arable  land  of  a  very  superior  quality, 
on  which  the  complainant  has  within  a  few  years  planted  and 
reared  at  great  expensei  a  large  and  valuable  peach  orchard, 
which  is  now  in  a  heahhy  state  and  in  full  bearing ;  that  on 
or  about  the  finiday  of  March,  eighteen  hundred  and  thirty-six, 
the  legislature  of  the  state  of  New- Jersey  passed  an  act  of  incor- 
poration entitled,  ^'An  act  to  incorporate  the  Camden  and  Wood- 
bury Railroad  and  Transportation  Company;"  whereby  J.  P.  B, 
and  eleven  others,  and  such  other  persons  as  might  thereafter  be 
associated  with  them,  were  constituted  a  body  corporate  and  poli- 
tic, and  made  capable  among  other  things  of  purchasing,  holding 
and  conveying  any  lands  and  tenements,  goods  and  chattels 
whatsoever,  necessary  or  expedient  for  the  objects  of  their  incor- 
poration ;  and  that  the  company  had  been  duly  organized,  pur- 
suant to  the  requirements  erf  the  act  of  incorporation. 

The  bill  further  charges,  that  in  and  by  the  eighth  section  of 
the  said  act  of  incorporation ^  the  president  and  directors  of  the 
company  are  authorized  and  invested  with  all  the  rights  and 
pdwere  necessary  and  expedient  to  survey,  lay  out  and  con- 
struct a  raihroad,  not  exceeding  sixty-six  feet  in  width,-  to 
domnie&ce    at  some  poitit  ia  the  city  of  Camden,  in  the 
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^mnij  of  Gloucester,  and  to  run  to  some  point  at  the  town  of 
Woodbury,  in  said  county,  distant  about  eight  miles,  with  as 
many  sets  of  tracks  or  rails  as  they  may  deem  necessary ;  and 
that  it  is  in  and  by  the  said  eighth  section  made  lawful  for 
the  said  president  and  directors,  their  agents,  superintendents 
and  others  in  their  employ,  to  enter  at  all  times  upon  all 
lands  or  water,  for  the  purpose  of  exploring,  surveying,  levelling 
or  laying  out  the  route  or  routes  of  such  road,  and  of  locating 
the  same,  doing  no  unnecessary  damage  to  private  property ; 
and  that  when  the  route  of  such  road  should  be  agreed  upon 
and  filed  in  the  office  of  the  secretary  of  state,  it  is  thereby  fur- 
ther made  lawful  for  the  said  company,  by  its  officers,  agents, 
engineers,  superintendents^  contractors,  workmen  and  other  per- 
sons in  their  employ,  to  enter  upon,  take  possession  of,  hold, 
have,  usO)  occupy  and  excavate  any  such  lands,  and  to  erect 
embankments,  bridges  and  all  other  works  which  may  be  ne- 
cessary or  suitable  to  call  into  full  effect  the  objects  of  said  char- 
ter ;  that  there  is  a  proviso  or  condition  contained  in  the  said 
seaion,  by  which  it  is  provided  that  the  said  corporation  shall 
pay  or  make  tender  of  payment  of  all  damages  for  the  occupancy 
of  the  lands  through  which  the  said  railroad  may  be  laid  out, 
before  the  said  company,  or  any  person  in  their  employ,  shall  en- 
ter upon  or  break  ground  in  the  premises,  except  for  the  purpose 
of  surveying  said  routej  unless  the  consent  of  the  owners  of  such 
land  be  first  had  and  obtained. 

That  in  and  by  the  ninth  section  of  the  said  act,  it  is  further 
provided,  that  if  the  owners  of  the  land  on  which  said  railroad 
shall  be  made,  shall  not  be  willing  to  give  the  same  for  such 
purpose,  and  the  said  company  and  owners  cannot  agree  as  to 
^e  price,  it  shall  be  the  duty  of  any  judge  of  the  inferior  court 
of  common  pleas  of  the  said  county  of  Gloucester,  who  is  disin- 
^rested  in  the  premises^  upon  the  application  of  either  party,  and 
after  hearing  the  parties,  to  appoint  three  disinterested  fireehoki- 
^  of  said  county  as  commissioners  to  assess  the  price  or  value 
of  said  land,  and  to  assess  the  damage  which  any  individual  or 
u^ividuals  may  sustain  by  said  road  ^  and  the  said  commisstoU'* 

^iB  are  thereby  directed  and  required,  after  giving  notice  to  both 
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parties  of  the  tkne  and  phee  of  meediip,  to  inetlftiid  vieirtli 
pnemiBo  and  hear  the  parties,  and  therain  to  iBftlre  MMb  4ocM 
and  awaid  as  to  them  shaft  teem  jut  and  proper,  and  tranen 
such  award  anddecimi,  together  with  a  descriptien  of  the  sai 
land  and  the  quantity  taken,  by  whom  owned  and  how  sknalec 
bounded  and  descrSwd,  in  writing  under  their  hands  and  seal 
or  under  the  hands  and  seek  of  a  nmjoriCy  of  them,  to  the  judg 
who  appomted  them,  to  be  by  him  returned  and  filed,  togethc 
with  all  the  papers  before  bom  rdating  ibereta  in  the  clerlr 
oflke  of  the  county,  there  to  be  kepi  as  a  puUic  record,  an 
copies  taken,  if  required  by  either  party ;  and  it  is  in  and  by  tfa 
said  ninth  section  further  enacted,  that  if  either  party  shall  fee 
aggrieved  by  the  deeiskn  of  such  cominissionerB,  the  parties  s 
aggrieved  may  appeal  to  the  inferior  court  of  common  pleas  o 
the  county,  at  die  first  or  second  term  after  the  decision  of  th 
commiBOoners,  by  proceeding  in  the  form  of  petition  to  the  sak 
court,  with  notice  to  the  opposite  party  of  such  appeal,  wliicl 
proceeding  shall  vest  in  the  said  court  of  conrnion  pleas  fu 
right  and  power  to  hear  and  adjudge  the  same,  and  that  if  r< 
quired,  the  said  court  shaft  award  a  venire  in  the  common  forn 
for  a  jury  beforo  them,  to  hear  and  finally  determine  the  sarm 
and  that  it  shaft  be  the  duty  of  said  jury  to  assess  the  valoe  o 
said  land  and  aft  damages  sustained. 

That  the  complainant  permitted  the  said  company  and  pei 
sons  in  their  employ  peaceably  to  enter  upon  his  land  for  tb 
purpose  of  surveying,  laying  out  and  locating  said  road,  and  tha 
they  entered  thereon  and  located  their  road  over  and  across  hi 
land  without  molestation  or  hindrance;  that  the  said  road  is  lo 
cated  across  the  most  valuable  part  of  the  complainantls  Istmi 
and  through  his  peach  orchard }  that  the  surface  of  the  land  i 
much  higher  than  the  intended  grade  of  the  road  at  that  point 
and  that  a  ditch  of  between  seven  and  eight  feet  deep  will  be  ne 
cessary,  so  that  the  complainant's  land,  to  a  considerable  extent 
wiU  have  to  be  excavated  and  removed,  and  the  peach  orchan 
destroyed,  in  order  to  construct  the  road ;  that  the  route  am 
location  of  the  road  across  the  complainant's  fiurm  is  such  as  U 
cutoff  from  his  fiBorm  a  valuable  piece  of  land  of  a  triangubs 
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le^  which  will  be  thereby  rendered  vahieleM  to  the  com- 
lant,  and  other  laads  of  the  oomplninwnt  will  be  imich  ia- 
.aad  greatly  JesMfted  in  value  by  the  conetruction  of  said  toad. 
bat  the  conyiainant  had  frequently  propoaed  to  aell  hie  land 
e  company  foraieaaonablepriGe,andle8i  than  hia  estimate 
evalueof  dM  land  and  the  damages  occasioned  by  the  con- 
doQ  of  the  mad,  but  that  tlie  company  have  lefused  to  wc- 
\uB  offisr,  and  that  they  cannot  agree  as  to  the  price  of  the 

iw  bitt  fimher  states,  ^hat  the  complainant  being  unable  to 
I  vicfa  the  said  company  tar  the  price  of  his  land,  on  the 
ty^feuith  day  of  August,  eighteen  hundred  and  thirty-six, 
Ige  of  the  court  of  common  pleas  of  the  county  of  Glou- 
r,  on  the  application  of  the  company,  had  appointed  com- 
oiieiB  to  assess  the  value  of  the  land  wanted  by  the  com- 
,  and  damages  under  the  act ;  that  the  commissioners  had 
and  viewed  the  land  in  the  presence  of  the  officers  and 
i(9  of  the  company,  but  in  the  complainant's  absence ;  that 
lommissionoiv  having  viewed  the  premises,  adjourned  to 
at  a  subsequent  day,  of  which  the  complainant  had  notice ; 
the  cofn{dainant  then  attended  and  proved  by  two  witnesses 
lIm  value  of  his  land  and  damages  was  at  least  one  thou- 
dollars,  and  by  a  thbrd  witness  that  the  said  value  and 
Lges  were  fifteen  hundred  dollars,  and  that  to  the  complain- 
knowledge,  no  witness  was  produced  on  the  part  of  the 
any  before  the  commissioners ;  that  the  commissioners  as- 
i  the  value  of  complainant's  land  at  one  hundred  and  six 
ns,  and  Ids  damages  at  three  hundred  and  sixteen  dollars, 
ing  in  the  whole  for  his  land  and  damages,  four  hundred 
;weoty-two  dollars,  which  is  not  one  third  the  value  of  his 
and  damages ;  that  the  complainant,  according  to  the  pro- 
is  of  the  act  of  incorporation,  appealed  to  the  infericn:  court 
mmon  pleas  of  the  county  of  Gloucester,  from  the  decision 
le  eommisnoners,  and  gave  to  the  company  due  notice  of 
ppeal ;  that  the  appeal  is  stiH  pending  undetermined  in  the 
court,  and  that  no  assessment  of  the  value  of  the  complain- 
land  and  of  his  dami^ges  has  yet  been  made  by  a  jury, 
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according  to  the  proviaions  of  the  act  of  incorporatkm ;  that  the 
complainant  verily  believes  that  much  larger  damages  will  be 
assessed  by  a*  jury  than  were  awarded  by  the  coramissioQMs. 
and  that  before  the  said  appeal  can  be  tried  the  coynpapy  wil 
prove  insolvent,  so  that  if  they  are  permitted  to  proceed  in  ex- 
cavating and  carrying  away  the  compl^nant's  land,  he  will 
sustain  great  and  irreparable  injury,  without  the  possibility  ol 
redress. 

The  bill  further  states,  that  the  boundaries  and  descriptioii  d 
the  complainant's  land  are  not  set  out  in  the  decision  and  award 
of  the  said  commissioners  as  they  ought  to  be,  and  that  the 
quantity  of  land  therein  stated  to  be  taken  by  the  said  coa^- 
pany  is  incorrect,  and  much  less  than  is  actually  taken. 

The  bill  further  charges^  that  a  contractor  of  the  company, 
with  a  number  of  laborers,  on  the  first  day  of  Februaiy  instant, 
fore  down  the  com[dainant's  fences  and  commenced  excavating 
and  carrying  away  his  land,  and  that  they  still  continue  so  to  do, 
without  the  said  company,  before  entering  on  the  complainant's 
land,  paying  or  making  tender  to  the  comj^nant  of  all  the 
damages  for  the  occupancy  of  his  said  land,  and  without  the 
consent  of  the  complainant  first  had  and  obtained ;  that  thei 
entry  so  made  by  the  company  upon  the  complainant's  lands  was 
not  made  for  the  purpose  of  surveying  the  route  of  the  road,  but 
for  the  purpose  of  making  and  grading  the  same ;  admits  that 
the  company  have  tendered  to  the  complainant  the  sum  of  four 
hundred  and  twenty-two  dollars  awarded  by  the  com^]issioIlel8, 
but  denies  that  they  have  tendered  to  him  all  his  damages  sus- 
tained by  the  occupancy  of  the  said  land  for  the  purpose  of  the 
said  road. 

The  prayer  of  the  bill  is,  that  the  company  may  pay  to  the 
complainant  the  damages  he  will  sustain  by  the  construction  of 
the  said  road  through  his  land,  and  that  in  the  meantime,  the 
^aid  company,  and  their  engineers,  contractors,  &c.,  may  be 
restrained  and  injbined  from  committing  further  waste  upon 
the-fromplainant's  land,  and  from  entering  upon  and  carrying 
away  the  same,  and  that  the  complainant  may  have  such  fur- 
ther and  other  relief  as  may  be  agreeaUe  to  equity,  ice. 
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UpQa  filing  the  bill  an  injunoiioQ  was  issued  as  prayed  for. 
The  defendants,  by  their  answer,  filed  on  the  twenty-ninth 
of  Aprili  eighteen  hundred  and  thirty-seven,  admit  many  of  the 
niatftrial  allegations  contained  in  the  IhII  of  complaint ;  but 
they  deigr  that  he  ever  ofiered  to  sell  his  land  to  the  company, 
Wkt  any  price ;  that  the  value  of  the  land  and  damages  as  award- 
ed by  the  conuniMpDers  is  inadequate,  or  thatahurger  sumwill 
fas  aasessed  by  a  jury;  that  there  is  any  ^efea  in  the  descrip- 
tion of  the  oomplainant's  lands  contained  in  the  award  of  the 
cominiasioners,  or  that  the  amount  th^ein  stated  is  less  than  the 
quantity  actually  required ;  and  that  the  said  company  is  in- 
solvent or  likely  to  become  sa    They  allege  that  before  entering 
on  the  comfriainant's  land  for  the  purpose  of  making  or  grading 
tbe  road,  ihey  tendered  to  him  the  value  of  his  land  and  dama- 
ges, as  awarded  by  the  said  commissioners,  which  he  refused  to 
accept,  and  that  they  are  still  willing  to  pay  the  same.    They  in- 
sist that  the  bill  contains  no  equity  ;  that  the  matters  in  dispute 
have  been  tried  by  the  commissioners ;  that  they  may  be  tried 
again  before  the  court  of  common  pleas  upon  the  appeal,  pursu- 
ant to  the  provisions  of  the  act  of  incorporation,  or  are  otherwise 
triable  at  law,  and  that  the  complainant  is  entitled  to  no  relief 
in  equity. 

A  separate  answer  was  also  filed  by  James  Smith,  the  con- 
tractor by  whom  the  excavations  upon  the  complainant's  land 
were  being  made,  stating  that  the  work  was  done' by  him,  by 
order  and  under  the  direction  of  the  railroad  company ;  that  he 
had  no  interest  in  the  work  except  as  a  contractor,  and  that  in 
making  the  excavations  and  grading  the  road,  no  unnecessary 
damage  was  done  to  the  complainant's  land. 

Upon  filing  the  answer,  notice  was  given  by  the  defendants  of 
a  motion  to  dissolve  the  injunction. 

The  cause  came  on  for  hearing  upon  the  motion  to  dissolve 
the  injunction. 

£.  Ih  Arm$(nmg9inA  Wall^  in  support  of  the  motion. 

hrvmdng^  J^€r4  and  Southard^  contra. 
8* 
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Thb  Chancellor.  The  defendants  in  thur  case  were  inoor* 
|)orated  by  an  act  of  the  legislature  of  New  Jersey,  on  the  first 
of  March,  eighteen  hundred  and  thirty-she,  for  (he  purpose  of 
constructing  a  railroad  from  Camden  to  Woodbury.  They  were 
duly  organized,  and  surveyed  and  laid  out  their  road,  which 
passed  through  the  land  of  the  com[^inant  The  parties  could 
not  agree  as  to  the  price  of  the  land,  and  the  defendants,  in  pur- 
suance of  the  ninth  section  of  the  act,  called  commissioners,  whq 
made  an  assessmeiit  of  the  value  of  the  land  and  damages  of 
the  complainant ;  the  amount  whereof  the  defendantis  tendered 
to  the  complainant,  which  he  refused  to  accept,  and  appealed 
from  the  decision  of  the  commissioners,  as  by  the  same  section 
he  was  authorized  to  do. 

After  making  the  tender  of  the  amount  reported  by  the  con^ 
missioners,  and  pending  the  appeal,  the  defendants  entered  upon 
the  land  of  the  complainant  and  commenced  making  their  road ; 
claiming  the  right  so  to  do  by  virtue  of  their  act  of  incorporation, 
and  the  proceedings  had  under  it.  The  complainant  filed  his  bill 
for  an  injunction,  to  restrain  the  defendants  from  proceeding  to 
make  their  road  until  the  question  of  damages  was  settled  upon 
the  appeal.  The  injunction  was  granted.  An  answer  was  put 
in  by  the  defendants  to  the  bill,  and  upon  that  answer  the  de- 
fendants now  move  to  dissolve  the  injunction. 

Under  these  circumstances,  the  first  question  presented  is, 
whether  the  defendantis,  by  virtue  of  their  charter,  and  their  pro- 
ceedings under  it,  are  entitled  to  enter  upon  and  take  possession 
of  the  land  of  the  complainant  and  make  their  road. 

The  decision  of  this  question  depends  upon  the  true  con- 
struction of  the  eighth  and  ninth  sections  of  the  act  incorporating 
the  defendants*  By  the  eighth  section,  the  company  are  invest- 
ed with  all  the  powers  necessary  to  make  the  road,  and  for  that 
purpose  to  enter  upon  the  lands  and  form  the  road,  &c.  But 
their  power  is  limited  by  this  proviso :  ^'  That  the  said  company 
shall  payi  or  make  tender  of  payment,  of  all  damages  for  the 
occupancy  of  the  lands  through  which  the  said  road  may  be  laid 
out|  befim  the  said  company^  or  any  person  in  their  employ, 
thaJl  enter  upon  or  bmtk  groand  in  the  fwoomh  except  lor  the 
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purpOBe  of  surveying  said  route,  unlesBthe  consent  of  the  owner 
of  such  land  be  fint  had  and  obtained.^ 

The  ninth  section  provides,  that  if  the  parties  cannot  agree  as 
to  the  price  erf  the  land,  either  party  nmy  have  conuniasionen 
Sippcdnced,  ^to*  assess  the  price  or  value  of  said  land,  and  the 
lamage  which  any  individual  may  sustain  by  the  road,  and 
llroni  the  decision  of  those  oommissionerB  either  party  may  appeal 
to  a  jury,  whose  duty  it  shall  be  to  assess  the  value  of  said  land 
and  all  damages  sustained,"  and  their  verdict  shall  be  final; 
''  and  upon  payment  or  tender  of  tbe  sum  so  found  by  the  com- 
roisaiofierf,  or.  by?ihe  jury,  with  costs,  if  any,  tbe  said  corporation 
ahaU  be  defined  to  be  seised  and  possessed  in  fee  simple  of  all 
such  lands  and  real  estate  soappraised  as  aforesaid.'' 

Tbe  rule  of  construaion,  in  these  cases,  is  correctly  stated  by 
the  court  in  the  case  of  iSuonapar/s  v.  The  Camden  and  Am- 
toy  Railr&dd  Cb.,  1  Bald.  -229.  Justice  Baldwin,  in  speaking 
of  the  authority  of  the  company  to  take  land,  remarks,  that 
*Uheir  authority  is  special,  limited  and  conditional,  and  must  be 
itricdy  followed.  The  law  is  made  for  their  benefit,  and  it  is 
their  duty  to  take  tbe  previous  steps  incumbent  on  them,  or  they 
become  trespassers.  The  principle  is  this :  the  company  should 
not  be  interfered  with  if  they  are.  within  their  authority ;  but  for 
the  very  reason  that  such  large  powers  were  given,  the  court  will 
keep  tbem  within  the  limits  of  those  powers.  They  must  pursue 
the  precise  remedy  given  them  by  the  law,  and  are  entitled  to 
DO  other." 

In  this  case,  tbe  precise  remedy  prescribed  by  the  act  in  case 
the  parties  eannot  agree  as  to  the  price  of  the  laud,  is,  to  call 
csmmissioners ;  and  if  either  party  are  dissatisfied  with  their 
Award,  U>  appeal  to  tlie  next  court  of  common  pleas  and  have  the 
Buuter  submitted  to  a  jury. 

The  right  to  appeal  from  the  decision  of  the  commissioners  is 
UDoonditkmal,  and  requires  no  cause  to  be  shown.  It  is  as  much 
A  part  of  tbe  remedy  as  the  right  to  call  tbe  commissioners.  And 
tha  d^ioD  of  tbe  jury  is  declared  to  be  final,  Tbe  very  act  of 
•pp^oUog  sets  a^kle  tbe  report  of  tbe  comminioQers,  and  the 
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question  of  ibe  value  of  the  laad  luad  daaM^paB  is  yei  entirely  ' 
open.  It  is  the  duty  of  the  cooiipany,  wfao  claim  iha  righl  lo  en- 
ier,  40  show  affirmaiively  that  they  ba?e  tbe  right  j  a^d  I  camot 
Ifciok  ibal  ibey  have  pursued  tba  precise  remedy  fiven  ibaii  by 
IliB  law  to  aacertain  ibe  vaiue  of  ibe  Iwid  and  damofe^  ivhea 
that  quesiies  is  wboiiy  undelermiiiedy  and  when  iheir  nfhi  fo 
Ibe  property  depends  upon  paying  or  lesderiof  tfia  aMouat  df 
the  value  of  the  land  and  damages 

But  it  was  contended  on  behalf  of  the  oompanyi  ihat  by  the 
eighth  section  of  the  act,  tbey  were  aoiboriaed  to  take  pdasesskm 
of  the  land  and  make  their  road,  d&c. ;  and  that  the  only  piovi* 
eo  or  condition  annexed  was,  that  ibey  sliould,  before  enOry,  pay 
or  make  tender  of  payment,  of  all  damages  for  the  occupancy  of 
ibe  land  through  which  their  road  should  run.  And  that  the 
ninth  secik)n  provides  the  means  by  which  they  shall  obtain  the 
title  to  the  lands ;  which  may  be  done  after  they  have  the  pes* 
session  or  occupancy  of  the  land,  and  made  tlie  road,  by  virtue  of 
ihe  provisions  of  the  eighth  section. 

I  do  not  consider  this  the  true  construction  of  the  act.  By  the 
ierm  occupancy,  in  the  eighth  section,  I  think  the  legislalore 
meant  all  the  right  or  interest  which  the  company  would  have 
in  ihe  land  for  the  purposes  contemplated  by  the  act.  For,  al- 
though in  tlie  latter  part  of  the  ninth  section  it  is  saki,  thai  the 
company  shall  be  "deemed  to  be  seised  and  possessed  in  fee 
simple,"  yet  by  the  twenty-second  section  it  .is  declared,  thai  if  at 
any  time  the  road  shall  be  abandoned,  the  land  sball  revert  to 
ibe  original  owner  or  owners ;  thereby  limiting  the  interest  of  the 
company  to  the  nnere  use  or  occupancy  of  the  land  for  ihe  pur* 
poses  contemplated  by  the  act ;  which  gives  color  to  the  use  of 
ihe  term  occupancy  as  expressing  all  the  right  of  ihe  company 
in  the  land.  If  it  mean  any  right  less  than  their  entire  interest 
in  the  land,  ii  must  be  an  occupancy  limited  either  in  pofnt  of 
duratKMi,  or  in  the  use  which  may  be  made  of  it.  No  such  lioh 
itation  is  expressed  in  the  section,  nor  can  it  be  intended.  There- 
fore ibe  legislature,  in  ibe  eighth  section,  when  treating  of  the 
damages  for  ibe  occupancy  of  ibe  land,  must  have  intended  such 
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ccufMiocy  at  was  nacewary  for  the  compaDy,  to  maka  and  use 
be  road  according  to  the  terms  of  their  charter ;  and  as  to  the 
aloe  of  the  land  boldeo,  it  is  immaterial  whether  the  company 
ave  the  title  such  as  they  may  acquire  by  virttie  of  their  char« 
Br,  or  ibe  mere  right  of  occupancy,  I  tbereibre  conclude  that 
tie  legislature  used  the  lerm.occupaocyr  to  expres^  all  the  right 
uad  imeresl  which  the  company  could  acquire  in  the  land. 

But  if  it  be  otherwisa,  it  does  not  help  the  case  of  the  defend* 
inu ;  Ik  by  tbe  eighth  section  it  is  expressly  provided,  that  they 
iball  not  enter  nor  break  ground  until  th^y  have  paid  or  tendered 
ail  damages  for  the  occupancy  of  the  land  ;  and  there  is  no  pro- 
fisioQ  fot  ascertaining  those  damages,  unless  that  provision  is 
fMUid  io  the  ninth  sectkm^  And  I  think  it  cannot  be  contended 
thai  in  such  case  the  company  may  make  themsdvee  the  judges 
of  the  amount  pf  damages,  and  obtain  a  right  of  entry  by  tender* 
iog  auch  amount  as  they  may  conskler  sufScient ;  for  if  so,  their 
right  of  entry  wooU  be  as  perfect  by  tendering  an  insuflScient 
amount,  as  an  amo|in|  fh(t(  might  eveotqslly  turn  out  to  be  suf* 
.'dent 

In  the  case  of  Btwnaparie  v.  The  Camden  and  Amboy  Co.^ 

1  Batd.  227|  the  court,  in  treating  of  this  subject,  say,  "  We 

should  have  no  hesitation  in  enjoining  the  execution  of  the  law, 

if  it  provided  no  compensi^tion,  without  declaring  it  void.    This 

would  do  justice  to  the  individual  without  defeating  the  objects  of 

the  law."    ^^  We  woqld  continue  the  injunction  till  the  company 

bad  made  the  compensation,  without  imposing  on  the  owner  any 

burthen  of  seeking  or  pursuing  any  remedy,  or  leaving  him  ex* 

posed  to  any  risk  or  expense  in  obtaining  it.    The  duty  of  the 

legislature  is  to  provide  for  compensation,  and  of  the  company  to 

make  it,  simultaneously  with  the  disseizin  of  the  owner  and  the 

Hipropriation  of  his  property  to  the  purposes  of  the  law." 

Under  any  view  of  the  case,  I  am  of  opinion  that  the  defend* 

aitts  had  no  right  to  enter,  except  to  make  their  survey ;  and  the 

ooly  question  remaining  is,  whether  this  court  should  interfere  by 

Hiinjunaion. 

H  ii  e  case  frbere  the  company  claim  the  right  to  enter,  end 
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have  entered,  under  color  of  law,  without  having  eomplied  with   ^ 
the  requirements  of  that  law. 

In  the  case  of  BuornqMorU-^.  The  Ckumden  and  Ambof  Co., 
already  cited,  ibe  court,  in  treating  of  the  remedy,  say,  "If  bh 
:right8  of  property  are  about  to  be  destroyed  witboui'the  atithority 
of  law,  or  if  ^awlest  danger  impends  over  them  by  peisoas  acting 
under  color  of  law^  when  the  law  gives  them  no  power,  or  when  it 
is  abused,  misapplied,  exceeded,  or  not  strictly  porsoed,  and  the 
act  impending  wotild  subject  the  party  committing  it  to  damagsi 
>in  a  court  of  iaw  for  a  trespass,  a  court  of  equity  wiU  mjoia  lis 
•oommission.'' 

In  this  cose,  according  to  my  view,  <he  company  haine  exoesd- 
€d  their  power,  and  not  stristly  punued  their  lemedyi  and  these 
foe  brought  ihemsehres  within  the  operation  of  the  above  prinoh 
•ple ;  and  I  am,  therefore,  jof  opinion,  that  the- taijunotion  shoiM 
he  contittued  until  the  company  shaUhaveagresd  with  Ihecoah 
{plainant,  or  eitablished  their  rights  aceording  lo  the  piovipicMs  tC^ 
Ihe  ninth  section  of  their  act  of  toeorpomtion. 
Order  accordingly. 
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John  Casi^eii  v«  Jomi  I.  Thompvon^ 

^^itj  wiU  dbeiM  tbv  fpeeifio  pirfonnaiioir  of  a  panl  mgrttmtni  for  thv  sal* 
of  Und,  if  tlie  porehtM  money  btt  been  paid,  poiienlon  of  the  land  fafeen 
laj  the  porefaaeer,  and  improvoineDta  made  tberebn.* 

Bill  for  the  specific  performance  of  a  porot  agreement  for  the 
^\e  of  land,  and  for  an  injunction  to  restrain  the  vendor  from  pro^ 
Ceding  at  law  to  recover  possession  from  the  vendee.  Upow 
^liug  the  bill  m\  injur>clion  issued,  as  prayed  for^  Hearing  upon 
^Ul,  answer,  rijpKcnlion  nud  proofs^ 

Yredenbvrg^  for  complnrinant^ 
Harishomej  for  defendants 

The  Chancellor.  The  bill  cbarges^  that  defendant,  hi 
'tghteen  hundred  and  twenty-five,  sold  certair^  premises  to  cono^ 
^Ininant  for  fifty  dollars,  by  verbal  agreement;  that  be  put  cotn- 

^  Part  peiibnsanoe  of  a  panJ  agreement  for  tbe  sale  ^land,  will  take  tho 
^ae  oat  of  the  etatnte  of  fraode,  and  a  fpecific  perfimnanoe  will  be  decreed  in 
^oity.  What  acta  amount  to  a  part  performance  ?  Bee  1  FmtH.  Bf,  IS9, 
i^ote  ff.;  3  Stor^'B  Eq,  lec.  760. 
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plainaot  in  possessiooi  which  he  still  retains ;  he  paid  the  coih 
sideratioQ  and  made  some  improvements  on  the  premises,  by 
building  fences  and  other  small  improvements. 

The  defendant  refused  to  give  a  deed,  but  brought  ejectmeoi 
for  the  possession.  The  complainant  prajrs  an  injunction,  and 
that  defendant  be  compelled  to  give  deed,  du^ 

The  defendant,  in  his  answer,  admits  an  agreement,  and 
that  he,  the  cornplaitiant,  went  iifito  possession  under  the  agree* 
ment ;  that  he  still  has  possession,  and  it  is  proved  that  be  paid 
the  consideration,  which  the  defendant  offers  to  restore ;  but  be 
insists,  by  way  of  avoidance,  that  the  agreement  was  conditional, 
and  that  by  it  he  was  not  bound  to  give  a  deed,  as  the  condition 
had  not  been  complied  with  ]  and  he  denies  that  he  sold  the  said 
lot  in  any  other  wise  except  upon  said  condition. 

As  this  allegation  of  a  condition,  set  up  by  the  defendant,  is 
not  in  answer  to  any  charge  in  the  bill,  it  becomes  the  defendant 
to  prove  it)  if  he  would  avail  himself  of  the  benefit  of  it ;  but  as 
there  is  no  evidence  upon  the  subject  of  the  condition,  1  lay  it 
aside. 

But  the  defendant)  although  he  admits  the  sale,  yet  at  the 
same  time  denies  having  sold  the  lot  in  any  other  way  than- 
upon  said  condition. 

It  is  not  necessary,  in  this  casd)  to  inquire  how  far  it  might  be 
proper  to  take  the  admission  of  the  defendant,  that  he  sold  the 
lot,  separate  from  the  allegation  that  the  sale  was  conditional,  for 
the  allegation  of  the  complainant  in  this  respect,  is  sustained  by 
the  evidence  in  the  case,  without  reference  to  that  part  of  the 
answer.  Robinson  swears  that  he  surveyed  the  lot  for  the  de- 
fendant, in  August,  eighteen  hundred  and  twenty-six,  and  be 
understood  from  both  parties,  "that  it  was  for  the  purpose  of 
making  a  deed  for  it,  to  Cosier,  who  had  bought ;  that  they  both 
wanted  a  deed  made."  The  agreement  is  also  proved  by  Hart 
and  Reid.  And  it  is  admitted  that  he  went  into  possession  by 
the  consent  of  the  defendant ;  that  he  p&ld  the  consideration  and 
improved  the  property,  and  retained  the  Undisputed  possession  for 
some  yearst 
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And  the  qoertioD  now  occura,  whether  in  eoch  case  a  specific 
lierfiMtnance  should  be  decreed.  I  know  of  <io  rule  to  the  con*' 
tmry.  Here  the  fart  performance  is  certainly  of  the  identical 
agreement  mentioned  in  the  bill,  and  that  contract  is  proved. 

It  has  been  held,  that  payment  of  part  of  the  consideration 
money,  or  taking  possession  and  making  substantial  improve- 
menis,  will  take  the  case  out  of  the  statute  of  frauds:  Wei- 
wnare  v.  White,  et  oL,  2  C.  C.  Ei  87.  But  here  all  the  puf- 
f^haae  money  is  paid,  possession  taken  and  held  for  years,  and 
i  rnprovements  roadev 

Let  1  here  be  a  decree  for  specific  performance  and  judgment 
to  remain,  &c. 


^-•xvi  Peacock,  and  Lett-is  his  Wife,  sueing  by  B.  R.  PeA* 
COCK,  4ier  next  friend,  v.  John  Blach  and  Thomas  Black^ 
Executors  of  Damel  Newbold,  deceased,  who  was  Exec- 
utor of  John  Hollinshead,  deceased. 

^^^here  a  bill  for  the  recovery  of  a  legacy  be<|deBthed  to  a  married  woman,  was 
filed  thirty.one  yeari  after  the  death  of  the  testator,  twenty-four  years  af. 
tar  the  eettlement  of  his  estate,  and  seFenteea  years  after  the  death  of  the 
ezeeot^r,  and  no  oauee  ahown  for  the  delay,  the  bill  wae  dia miaaed  on  the 
groand  of  the  presumption  of  the  payment  df  the  demand,  arising  from 
the  tjnie  which  elapsed  after  the  right  of  action  accrued  before  suit  brought. 

^^ha  eases  of  ElliBon  y.  Moffat^  1  John,  Chan,  R.  46,  and  Jone$  v.  TurhervilUs 
3  Ve9ey,jun,  11,'  approVbd. 

Bill  by  a  married  woman,  (sueing  by  her  next  ftiend,)  and 
*^er  husband,  for  the  recovery  of  a  legacy  bequeathed  to  the 

The  bill  states,  that  John  Hollinshead,  late  of  the  township  of 
Northampton,  being  possessed  of  a  very  considerable  personal 
estate  of  various  descriptions,  and  also  seized  and  possessed  of  a 
Very  considerable  real  estate,  and  being  of  sound  mind  and  me- 
mory, on  or  about  the  twenty-fifth  day  of  April,  in  the  year  of 
6 
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our  Lord  one  (boosaod  eight  hundred  aod  one,  made  hb  laei  will  ■  I 
aod  teeUtment,  id  wriiiog,  of  that  dale,  signedi  sealed  and  puth  ^— 

lisbed  ID  the  presence  of  three  subscribing  witneasesi  and  execu 

ted  in  due  form  of  law  to  pass  real  and  personal  eslalei  io  the  ^^ 
words  and  figures  and  substance  following,  to  wit:  '^I,  Jobn^^ 
Hollinshead,  of  the  township  of  Northampton,  id  the  county  o(  ^ 
Burlington,  and  state  of  New  Jerwy,  farmer,  being  somewbat^-^ 

indisposed  as  to  my  bodily  health,  but  of  perfect,  sound  and  dis- 

posing  mind  and  memory,  do  think  proper  to  make  my  last  wUI 
and  testament  in  manner  and  form  following.  Imprimis.  I  give  -^ 
and  bequeath  unto  my  loving  wife  the  sum  of  five  iiuodred 
pounds,  to  be  paid  by  my  executors  as  soon  as  they  conveniently 
can  raise  the  money  from  the  sales  of  my  property ;  also  it  is  my 
will  that  my  wife  shall  have  and  enjoy  one  room  in  the  house  ^ 
where  I  now  dewly  and  have  a  horse  kept  on  hay  and  grass;  also 
use  of  the  kitchen  during  her  widowhood ;  whichsaklsum  of  money 
and  other  things  I  give  and  bequeath  unto  her  as  full  satis&ctkm 
and  in  lieu  of  her  dower  of  and  in  my  real  estate.  Item.  J  give 
and  bequeath  to  my  natural  daughter  that  1  had  by  Yirgiii 
Bishop,  one  hundred  and  fifty  pounds,  to  be  poid  in  one  year  after 
my  death  by  my  executors  or  executor.  Item.  I  give  and  devise 
unto  my  daughter  Sarah  Holliushead  the  plantation  whereon  I 
now  live,  to  her  and  heir's  and  assigns  lor  ever  on  the  fblfowing 
condition ;  that  is,  as  soon  as  my  executors  or  executor  shaH  settle 
my  estate  they  shall  appoint  three  judicious  men  to  appraise  die 
above  said  farm,  and  if  the  said  farm  should  be  appraised  to  a 
greater  amount  than  my  daughter  Letlis's  and  Elizabeth's  shares, 
then  and  in  that  case  it  is  my  will  llmt  i»y  above  mentioned 
daughter  Sarah  shall  pay  each  of  her  above  menlioned  sisters, 
Lettis  and  Elizabeth,  such  sums  as  shall  make  them  ec|«ial  to 
her  share.  Item.  I  give  and  devise  unto  my  son-in-law  Levi 
Peacock,  all  tluit  lot  of  kind  on  tl>e  south  side  of  u  new  ditch  cut 
for  the  purpose  of  draining  his  swamp  on  the  north  side  of  his 
farm.  Item.  All  the  rest,  residue  and  remainder  of  my  estate,  real 
and  personal,  whatsoever,  after  my  just  debts, funeral  charges  and 
the  legacies  above  mentk)ned  are  paid,  I  give,  devise,  and  bequeath 
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to  my  daughter  Lettis  and  my  daughter  Elizabeth's  cfaHdren— - 
laily  to  be  divided,  LeCtis'eeliaretobe  one  half — the  children's 
re  to  be  placed  out  on  intereeC,  to  be  paid  unto  the  above  men- 
led  Elizabeth  during  her  natural  lire  for  the  maintenance  and 
icaiion  of  ttiem ;  btiC  in  case  it  ahould  to  happen  that  my 
tjrhcer  Samh  abouid  die  without  leaving  lawful  issue,  in  that 
a  her  share  and  part  of  my  estate  to  goto  her  surviving  sisters 
I  4heir  heirs  equally,  share  and  share  alike.  Lastly  I  do  hereby 
ninate,  constitute  and  appoint  my  friends,  Danid  Newbold  and 
Ittain  Irick,  esqr's,  of  Northampton  aforesaid,  execiMors  of  this 
'  will,  and  constitute  them  guardians  of  my  daughter  Sarah 
.11  ebe  sliall  attain  to  lawful  age.  I  hereby  revoke  all  former 
lo  by  me  at  any  time  made.  In  testimony  of  all  which  I  have 
eunlo  set  my  liand  and  seal,  this  twenty  fifth  day  of  April,  the 
^  ei^teen  hundred  and  one." 

The  bill  further  states,  that  about  the  beginning  of  the  month 
May  in  the  same  year,  the  said  John  Hollinshead,  being  so 
Bed  of  the  said  real  and  personal  estate,  died,  without  altering 
-evoking  the  said  will,  and  theret4X>n  afterwards,  to  wit,  on  the 
reoth  day  of  May,  in  the  same  year,  the  said  Daniel  New- 
ft  and  William  Irick,  the  executors  named  in  the  said  will, 
y  proved  the  same  and  took  upon  themselves  the  execution 
reof,  and  the  same  was  regularly  recorded  arki  entered  in  (lie 
it^;ate's  office  of  the  said  county,  and  affiled  of  record  in  the 
rogatjve  office  at  Trenton,  agreeably  to  law  ;  and  by  virtue 
sreof  the  said  Daniel  Newbold,  one  of  the  said  executors,  (the 
id  William  Irick,  the  other  executor,  acting  only  for  conformity 
td  without  intermeddling  with  the  money  arising  from  the  sales 
tlie  real  and  personal  estate  of  the  testatoi  or  other  assets  of  tiie 
id  estate,)  possessed  himself  of  all  the  personal  estate  and  effects 
the  testator,  and  sold  and  conveyed  divers  portions  of  the  real 
lats  of  tlie  testator,  under  pretence  that  authority  was  given  by 
le  said  will  to  sell  the  same  and  receive  the  money  therefor  to  a 
vy  considerable  amount,  and  much  niora  than  sufficient  to 
^fy  all  his  just  debts,  funeral  and  testamentary  expenses  and 
pecific  legacies;  and  the  said  Daniel  NewboU  afterwards,  to  wit, 
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ia  the  term  of  AugmC,  in  Usa  year  of  our  Lord  one  tbooaatid  eight 
biiodred  and  seven,  did  exhibit  in  the  orpbaos'  coari  of  the  eouniy 
of  Burlingtoa  hi^  accoDul,  siyling  himtelf  acting  executor  of  the 
last  will  and  teaiaoilent  of  tfae  taid  John  Holliosbead,  as  well  of 
and  for  so  much  of  the  goods,  chattels  and  personal  estate  and 
the  net  proceeds  of  the  real  estate;  of  the  said  deceased,  sold  hqt 
der  the  said  will,  as  liad  come  to  his  hands  to  be  aditfiinistered  as 
for  his  payments  and  disburseroents  out  of  the  same.  And  the 
same  having  been  audited  and  stated  by  the  surrogate  of  the 
county  and  been  referred  to  auditors,  and  by  ibeni  regaled,  the 
siiid  orphans'  court  did  afterwards,  to  wir,  in  the  term  of  August, 
in  the  year  of  our  Lord  ooe  thousand  eight  hundred  and  eight, 
decree  that  the  same  should  be  allowed  in  all  things  as  reported 
and  re  staled  by  the  said  auditors ;  whereby  it  appears  that 
reuidue  of  the  said  real  and  personal  estate  of  the  said  testator, 
and  the  balance  in  the  hands  of  the  said  Daniel  Newbold,  acting 
ex^utor  as  aforesaid,  to  be  paid  and  distributed  agreeably  to  the 
directions  of  the  said  last  will  and  testament,  was  six  tboannd 
and  six  dollars  and  eighty-two  cents. 

The  bill  further  states,  that  the  said  Daniel  Newbold,  aeiing 
executor  as  aforesaid,  in  his  life  time,  possessed  himself  of  all  the 
residue  and  balance  aforesaid  of  the  net  proceeds  of  the  said  real 
and  personal  estate  of  the  said  John  Hollinshead,  deceased,  aod 
particularly  of  the  said  sum  of  six  thousand  and  six  dollars  and 
eighty-twa  cents ;  his  co-executor,  William  Iiick,  never  bavii^ 
meddled  with  the  same  or  received  any  part  thereof,  and  b«og 
so  possessed  thereof  afterwards  died,  to  wit,  in  or  about  the 
month  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifteen— having  in  his  life-time  made  and  executed 
his  last  will  and  testament  in  writing,  and  thereby  appointed 
John  Black  and  Thomas  Black  the  executors  thereof,  and  tbtre^ 
after  the  said  John  Black  and  Thomas  Black  duly  proved  the 
same  and  bad  letters  testamentary  thereupon  granted  to  them  in 
due  form  of  law,  bearing  date  in  the  month  of  February,  in  the 
year  of  oijr  liord  one  tboosand  tight  hundred  and  fifteen,  and 
took  upon  themselves  the  burthen  of  the  exeouiion  thereof* 
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The  biU  further  charges,  that  the  said  Levi  Peacock  never  did 
either  legally  or  equitably  act  on  the  said  legacy  so  bequeathed  to 
the  «aid  Lettis,  or  reduce  the  same  into  his  possession,  or  attempt 
or  intend  so  to  do,  nor  did  the  said  Daniel  Newbold  in  his  life- 
tia>e  pay  any  sum  whatever  on  account  thereof;  and  if  the  said 
Daniel  Newbold  in  his  life-time  had  done  so,  or  did  retain  the 
same  in  his  own  hands,  or  claim  so  to  do  in  order  to  satisfy  any 
debt  or  pretended  debt  due  or  claimed  to  be  due  from  the  said 
I^evi,  he  acted  entirely  in  his  own  wrong  and  was  guilty  of  a 
violation  of  the  duty  imposed  upon  and  the  trust  reposed  in  him 
by  his  testator,  and  in  plain  and  manifest  coutradiaion  to  the 
said  trust,  and  to  the  will  and  intention  of  the  testator,  who  well 
knowing  that  the  said  Lettis  was  a  married  woman,  both  ex- 
pieesly  beqeathed  the  same  to  her,  so  that  the  same  might  not 
l)e  liable  or  subject  to  the  debte,  control  or  mismanagement  of  her 
husband. 

The  prayer  of  the  bill  \?,  that  the  defendants,  executors  as 

aforesaid,  may  be  decreed  lo  cumetoa  fair  and  just  account 

u*itli  the  complainants,  for  or  in  respect  to  all  and  singular  the 

real  and  personal  estate  of  the  said  testator,  John  Hollinshead^ 

which  came  to  tlie  hands  of  the  said  Daniel  Newbold,  in  his  life* 

time!  separately  or  which  was  received  by  him  or  by  any  other 

person  by  his  order  or  for  his  use  separately,  or  which  without 

his  wilful  default  might  have  been  received  by  him,  and  that  the 

^anie  may  be  applied  in  a  course  of  administration  agreeably  to 

(he  directions  of  the  said  will,  and  thereout  the  said  Lettis  may 

1)0  fully  paid  the  said  one  half  of  the  said  residue  of  the  net  pro- 

cieeds  of  tlie  said  real  and  personal  estate,  agreeably  to  the  said 

csettltment  allowed  and  decreed  in  the  said  orphans'  court,  in  the 

oounty  of  Burlington,  together  with  all  interest  due  thereon,  or 

9o  much  thereof  as  the  said  Leitis  may  appear  justly  entitled 

Unto  under  the  directions  of  the  said  will  of  the  said  testator, 

and  that  the  same  may  be  settled  on  her  and  her  children  under 

the  directions  of  this  court  for  her  sole  and  separate  use,  the  said 

lievi  consenting  thereto  and  praying  that  the  same  may  be  made 

free  from  his  controls  and  waiving  and  relinquishing  his  marital 
6» 


\ 


«6  CASfiS  IN  CHANCERY, 

[mMoek  t.  Iftlrbold'f  EiM.] 

rights  in  respect  tberelo,  or  to  any  part  of  the  said  legacy  «•  far 
as  he  bath  right  to  to  dd,  and  that  the  oomplainaDts  may  ha?e 
^ch  farther  and  other  relief  in  the  premises  lis  shall  be  agreeable 
to  equity  and  good  conscience. 

The  defendants,  by  their  answer,  admit  the  bequest,  arid  the 
balance  in  the  handri  of  the  etecator  Upon  the  final  settlement  of 
bis  accounts,  as  cbafged  in  the  bill.  But  they  say  that  akhoagh 
by  the  will  of  the  said  John  Hoilinshead,  deceased,  he  bequeaths 
to  the  said  Lettis  Peacock,  wife  of  Leri  Peacoclr,  and  not  to  the 
said  Levi  Peacock  himself,  one  equal  undivided  half  part  of  the 
residue  of  his  estate,  yet  the  bequest  so  made  to  the  said  Lettis 
Peacock  being  of  personal  estate,  it  was  in  law  a  chose  in  action 
which  the  said  Levi  Peacock,  as  her  iiusband,  he  having  survi* 
ved  the  said  John  Hoilinshead  the  testator,  had  full  and  legal 
right  to  makd  bis  own  exclusive  property  by  reducing  ttie  same 
into  his  possession  *,  that  they  have  been  informed  and  verily  be« 
lieve,  and  trust  they  wUI  be  able  to  prove,  that  the  said  Levi  Pea- 
cock, did  after  the  death  of  the  said  John  Hoilinshead,  call  upon 
the  said  Daniel  Newbold  in  tiis  life  time  ns  acting  executor  of  the 
last  will  and  testament  of  the  said  John. Hoilinshead,  deceased, 
and  did  claim  of  the  said  Daniel  Newbold  the  one  equal  half 
part  of  the  residue  of  the  estate  of  the  said  John  Hoilinshead,  de- 
ceased, so  as  aforesaid  bequeathed  to  his  wife  Lettis,  declaring 
that  it  was  his  intention  to  reduce  the  same  into  his  possession 
and  thtm  make  it  a  part  of  his  own  proper  estate ;  and  the 
said  Levi  Peacock,  being  largely  indebted  unto  the  said  Daniel 
Newbold,  in  his  own  right,  and  also  as  executor  of  the  last  will 
and  testament  of  the  said  John  Hoilinshead,  deceased,  on  various 
accounts,  and  the  said  Levi  f^eacock  also  having  claims  against 
the  said  Daniel  Newbold  iu  his  own  person  and  right  as  well  as 
executor  as  aforesaid,  the  said  Daniel  Newbold  and  Levi  Pea- 
cock, at  the  request  of  the  said  Levi  Peacock,  accounted  together, 
to  which  accounting  together  the  said  Levi  Peacock  was  charged 
with  such  sums  of  money  as  he  admitted  be  owed  to  the  said 
Daniel  Newbold  in  his  own  right,  and  also  as  executor  as  afore- 
said, and  received  credit  for  such  claims  as  be  had  against  thd 
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said  Daniel  NewboM  ta  execator  iib  aforesaidi  and  abo  for  the 
aoaount  of  hn  priTaie  aooount  againei  the  said  Daniel  Newbold ; 
and  the  said  Levi  Ptocock  having  declared  his  intention  to  re* 
duce  the  legacy  eo  bequeathed  to  the  said  Lettie,  his  wife,  into 
his  own  poeeeeeion,  and  main  it  a  part  of  bis  own  proper  estatOi 
credit  wae  atm  granted  him  upon  that  accounting,  at  hia  own 
request,  for  the  one  equal  half  part  of  the  residue  of  the  estate  of 
the  said  John  Hotlinehead,  deceased,  amounting,  according  to 
the  said  settlement  before  the  said  orphans'  court  of  the  county 
of  Burlington,  to  the  sum  of  three  thousand  and  three  doilare 
and  forty-one  cents ;  and  there  appearing  upon  that  accounting 
and  settlement  between  the  eaid  Daniel  Newbold  and  the  said 
L.evi  Peacock,  to  be  a  considerable  balance  still  remaining  due 
from  the  said  Levi  Peacock  to  the  said  Daniel  Newbold,  the  said 
Licvi  Peacock  agreed  to  pay  to  the  said  Daniel  Newbold  the  said 
balance,  and  to  accept  the  credit  so  given  to  him  in  the  said 
settlement  and  accounting,  in  full  discharge  of  the  one  half  part 
of  the  residue  of  the  estate  of  the  said  John  Hollinshead,  deceas- 
ed, so  bequeathed  to  the  eaid  Lettis  his  wife. 

And  the  defendants  further  say,  that  the  final  account  of  the 
^aid  Daniel  Newbold,  as  acting  executor  of  the  last  will  and  tes- 
tament of  the  said  John  Hollinshead,  deceased,  was  settled  and  a 
decree  of  confirmation  made  tliereon  before  the  orphans'  court  of 
^he  said  county  of  Burlington,  in  ibe  term  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eight;  that  the 
^aid  Daniel  Newbold  survived  afler  the  said  settlement  until  the 
^Honlh  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
liundred  and  fifteen,  and  during  the  interval  between  the  said 
settlement  and  the  death  of  the  said  Daniel  Newbold,  a  period  of 
rriore  than  six  years,  the  said  Daniel  Newbold  recovered  a  judg« 
ttient  for  a  large  amount  agninst  the  said  Levi  Peacock,  in  the 
inferior  court  of  common  pleas  in  and  for  the  said  county  of  Bur- 
lington, and  caused  an  execution  of  fieri  facias  de  bonis  and  terris 
(0  be  issued  thereupon,  and  to  be  delivered  to  the  bheriflf  of  the 
^id  county  of  Burlington  to  be  executed  in  due  form  of  law, 
Qnder  and  by  virtue  of  which  execution  the  estate,  real  and  per* 
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flODal,  of  the  said  Levi  Peacock,  was  sotd,  and  the  proceedsof  ibe 
said  sale  fell  short  of  the  amount  due  Co  the  said  Daniel  Newbold. 
on. the  said  judgment  and  execution ;  ever  since  which  sale  the 
said  Levi  Peacock  and  Lettis  his  wifoi  have  been  and  still  are  io 
indigent  circumstances ;  that  after  the  death  of  the  said  Daniel 
Newbold,  and  after  these  defendants  had  taken  upon  themsehres 
the  execution  of  his  will  and  the  settlement  of  his  estalSi  to  wit, 
in  the  term  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifteen,  these  defendants  made  application  to  the 
orphans'  court,  in  and  for  the  said  county  of  Burlington,  to  limit 
and  appoint  a  time  within  which  the  creditors  of  the  said  Daniel 
Newbold,  deceased,  should  bring  in  their  debts,  demands,  and 
claims  against  his  estate,  conformably  to  the  provisions  of  the  ^ 
statute  in  such  case  made  and  provided  ;  upon  Which  application 
the  said  court  in  the  term  last  aforesaid,  did  by  a  rule  of  the  said 
court  order  and  direct  the  defendants  as  executors  as  aforesaid,  to 
give  public  notice  to  the  creditors  of  the  estate  of  the  said  deceased 
to  bring  in  their  debts,  demands,  and  claims  against  the  eame 
within  one  year  from  that  time,  by  setting  up  such  notice  in  five 
of  the  most  public  places  in  the  county  of  Burlington  for  tlie 
space  of  two  months,  and  also  by  advertising  the  same  for  the 
like  space  in  one  of  the  newspapers  printed  in  this  stale;  and  that  if 
any  creditor  should  neglect  to  exhibit  his  or  her  debt,  demand  or 
claim,  within  the  time  so  limited,  after  public  notice  given  as 
aforesaid,  such  creditor  should  be  for  ever  barred  of  his  or  her 
action  therefor  against  these  defendants,  as  executors  as  afore- 
said; which  notice  the  defendants  immediately  thereafter  caused 
to  be  set  up  and  published  according  to  the  requirements  of  the 
said  rule ;  and  that  after  the  sale  of  the  estate  of  the  said  Levi 
Peacock  under  the  execution  aforesaid,  the  said  Levi  Peacock 
and  Lettis  his  wife,  or  either  of  them  never  pretended  to  the  said 
Daniel  Newbold,  in  his  lifetime,  as  these  defendants  verily  be- 
lieve, that  they  or  either  of  them  had  any  claim  upon  the  said 
Daniel  Newbold  for  the  residuary  share  of  the  estate  of  the  said 
John  Hollinshead,  deceased,  bequeathed  as  aforesaid  to  the  said 
Lettis,  or  that  the  same  was  not  fully  paid,  although  sufiering 
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irtog  the  whde  of  (bat  period  under  Ihe  proMure  of  great 
7eny ;  and  from  the  time  of  the  decease  of  the  said  Daniel 
twbold,  UQtU  the  exhibition  of  tbeif  biU  in  thie  case,  the  said 
ivi  Peaeock  and  Lettis  hi#  wife  slept  over  their  eaid  claim,  not* 
thetmodingthe  eaidnile  of  the  saiil  orphans'  eourt  and  the  puUie 
bice  given  by  these  defendants  ae  aforesaidi  and  never  did 
iOD  of  these  defeodanls^  or  either  of  ihem,  the  said  renduary 
see  of  the  esUte  of  Ihe  said  John  Hollinshend^  deceased,  sa  be. 
— thnd  to  the  said  Lettis,  or  pretsnd  thai  the  said  Daniel  New* 
Id  was  indebted  to  then),  or  either  of  ihem,  on  that  or  Qr>  any 
ler  Mcouoi ;  and  the  defendants  insist  thai  the  great  delay  of 
9  Mid  Levi  Peaoosk  and  Lettis  hie  wife,  in  making  this  de* 
idd,  is  a  cjrcopistatMe  stiongly  corroborative  of  the  trtHh  of 
9M  defendaal^  defeqce  against  the  said  claim ;  and  thai  the 
id  Levi  Peacock  and  Leilie  his  wife,  have  been  induced  to  pre* 
ai  ibis  day,  after  having  suffered  it  to  sleep  for  more  than 
eniy  years,  so  stftle  a  claim,  from  the  hope  that  the  death  of 
a  aaid  Daaiel  Nswliold  and  the  great  lapsp^of  time  would  put 
Mit  of  the  power  of  the  defendaole  to  prave  ibai  the  said  resi* 
Ary  sbaie  had  been  paid  te  the  said  Levi  Peaeock ;  aad  thai 
sir  testator  having  thus  ivb  hie  lifetime  paid  the  said  legacy  to 
a  said  Levi  Peacock,  husband  of  the  said  Lettie,  they  cannot 
iw  be  lawfully  palled  iq  ^esiioa  respecting  the  same  in  this 
norable  court ;  and  the  defendants  deny  that  the  said  Levi 
Micock  had  any  other  just  and  lawftri  claims  against  the  said 
aiuel  Newbold,  eithei:  in  his  own  right  or  as  executor  of  the 
lid  John  HoUinshead,  deceased,  except  those  ft^  which  he  was 
Ubwed  credit  ip  the  said  settlement  and  accounting  between  the 
iid  Daniel  Newbold  apd  the  said  Levi  Peacock. 

The  complainapts  ^led  a  replipation»  apd  the  cause  was  beard 
ipon  the  pipings  and  proofe. 

Wall  and  /.  B.  Wmiatnaon^  for  the  compleinants, 
A-fir^fon  and  H  W.  Qr^n^  ^r  (be  defendante^ 
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The  Chancbllor.  This  bill  was  originally  filed  by  La?! 
Peacock  and  bis  wife  Letiis,  who  sued  by  her  next  friend,  to  re« 
cover  of  John  and  Thomas  Black,  as  executors  of  Dapiel  New- 
bold,  deceased,  the  amount  of  a  legacy  given  by  John  Hollins: 
bead,  deceased,  to  the  said  Lettis  Peacock,  who  was  his  daugh- 
ter, and  Daniel  Newbold  was  acting  executor  of  said  HoUinsbead, 
deceased.  The  defendants,  in  their  answer,  insist  that  Daniel 
Newbold,  in  his  life  time,  paid  this  legacy  to  Levi  Peacock  or 
his  wife ;  and  the  decision  of  the  case  depends  upon  the  evfaieooe 
as  to  the  truth  of  this  defence. 

It  appears  timt  John  Hollinshead  died  in  eighteen  hundred  and 
one.  His  will  is  dated  April  twenty-fifth,  and  was  proved  May 
eleventh,  of  that  year.  After  making  several  devises,  be  gives 
the  residue  of  his  estate  to  his  daughter  Lettis,  and  his  daughter 
Elizabeth's  children  ;  one  half  to  Lettis,  and  the  other  half  to  be 
placed  out  at  interest  for  her  use  during  her  life,  and  then  to  her 
children,  Ac. 

This  estate  was  settled  in  tb^  orphans'  court  in  eighteen  hun- 
dred and  eight  by  auditors,  and  the  balance  in  the  bands  of  the 
executor  ascertained  to  be  six  thousand  and  six  dollars  and  e^bty« 
two  cents ;  for  the  half  of  which,  with  interest  from  thai  time, 
the  complainants  claim  the  decree  of  this  court 

Daniel  Newbold,  the  executor,  died  in  eighteen  hundred  and 
fifteen.  The  bill  in  this  case  was  filed  in  eighteen  hundred  and 
thirty-two,  which  is  thirty-one  years  after  the  death  of  the  testa- 
tor under  Whom  the  complainants  claim— 4wenty-four  years  after 
the  estate  was  settled,  and  the  amount  of  the  legacy  thereby  as- 
certained— and  seventeen  years  after  the  death  of  Daniel  New- 
bold,  the  executor. 

There  is  no  positive  evidence  of  payment,  but  the  defendants 
rely  upon  the  presumption  of  payment  arising  from  the  time 
which  has  elapsed  since  the  right  of  action  accrued,  which  pre- 
sumption  they  allege  is  strengthened  by  the  further  evidence 
which  will  be  hereafter  adverted  to« 

If  the  case  rested  upon  the  above  stated  facts,  unexplained  by 
any  evidence  on  the  part  of  the  complainant  to  account  for  the 
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delay,  I  tfaoiild  be  dkpoeed  to  give  efiect  to  the  defence  of  the 
defendaoli. 

In  the  case  of  Ellison  v.  JRepresentativ&s  of  Moffat,  I  John. 
Chan.  JR.  46,  where  the  bill  was  filed  for  an  account  upon  trans- 
actioiia  before  the  revolutionary  war,  which  were  interru|fted  by 
thai  war,  the  chancellor  observes,  "  The  parties  lived  in  the  same 
oouoty,  and  without  accounting  for  the  delay,  the  complainant 
suffered  a  period  of  twenty-six  years  to  elapse  from  the  termina- 
tioQ  of  the  war  to  the  time  of  filing  his  bill.  It  would  not  be 
Bound  discretion  to  overhaul  accounts  in  favor  of  a  party  who 
has  siepC  oii  his  rights  for  such  a  length  of  tioto,  especially  against 
alie  repreiebtaiives  of  the  other  party,  who  have  no  knowledge 
of  the  ordinal  transaction*'' 

And  in  the  case.of »^/te^  v.  TStrberville,  ^Vesejfjjr.  11,  lord 
commissioner  Eyre  remarks,  that  at  kiw  claims  are  presumed 
saiUsfied  aber  a  certain  lapse  of  time,  and  "courts  of  equity  would 
do  veryJU  by  not  adopting  this  rule.  So  essential  is  it  to  general 
JtMtice,  tliat  though  the  presumption  has  often  happened  to  be 
a^S^inst  the  trutlt  of  the  fact,  yet  it  is  better  for  the  ends  of  gen« 
^^al  justicy;  that  the  presumption  should  be  made  and  favored, 
^nd  not  be  easily  rebutted,  than  to  let  In  slight  evidence  of  de^ 
■Tiaiub  of  this  nature,  from  whkh  infinite  mischief  and  injustice 
•night  arise.'* 

I  approve  tlie  doctrine  of  these  cases*  But  it  is  not  necessary, 
^n  thif  case,  to  rely  entirely  upon  the  length  of  time,  to  rai^e  the 
Presumptkin  of  payment.  That  pre8uropik>n  is  very  much 
strengthened  by  the  evidence  in  the  case.  It  appears  that  about 
^^n  jears  after  the  death  of  Hollinsheadi  Newbokl  obtained  a 
judgment  against  Levi  Peacock  for  a  large  amount,  and  sold  his 
^^rm  and  goods ;  and  after  the  death  of  Newbold,  his  executors^ 
^lie  above  named  defendants,  also  obtained  a  judgment  against 
l^vi  Peacock  before  a  justice ;  and  it  is  most  manifest  from  the 
evidence,  that  Levi  Peacock  became  intemperate  soon  after  the 
«<tat6  of  UoUinshead  was  settled,  and  that  be  was  poor  at  the 
^meof  the  death  of  Daniel  NewboU,  who  was  in  good  circumpi' 
^aaces. 
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These  circumetaoces  are  io  aid  of  the  pieeuinption  of  payment^     -^ 
and  I  can  find  no  evidence  which  tends  to  explain  the  delay  < 
the  pari  of  the  complainants.    I  Can  hardly  consider  it  possible 
that  a  man  situated  as  Mr.  Peacock  wos^  should  allow  so  long  i 
lime  to  elapse  without  recovering  this  legacy^  and  not  be  aUe  I 

show  some  satisfactory  cause  for  the  delays     But  so  far. from  ac 

counting  for  the  delay,  the  direct  evidence  in  the  cause  stroogljr^ 
confirms  the  presumption  of  payment. 

Joseph  Hilliard  testifies,  that  he  had  heard  Liettis  Peai^k  say^ 
'Uhat  she  expected  her  legacy  would  have  been  more;  she  ex — 
pected  her  father's  estate  was  so  large  that  she  wouid  have  baiB- 
more  than  she  had  had.     She  did  not  say  it  had  been  paid,  bod^ 
witness  supposed  from  what  bhe  said  that  it  bad  been  settled,  atKB- 
that  the  amount  was  smaller  iiui|i  she  had  expected." 

Alaason  While  testifies,  ih^^i  sincd  the  sale  of  Peacock'a  plaice  hf^ 
the  sheriflT,  he,  Peacock,  rode  up  to  Mount  Holly  with  him,  an& 
said  he  was  going  to  settle  with  Daniel  JSewbold,  or  with  his  et — 
tate;  and  when  he  returned  informed  witness  that  he  had  clotedl- 
the  settlement  that  day. 

George  Early  testifies,  .that  since  the  sale  he  has  hea[d  PeacociC- 
and  Newbold  talking  upon  the  subject.  Peacock  said,  "tha^ 
aflfair  of  Leitis,  my  wife,  is  settled  at  last,  after  so  long  time,  amV 
done  with.''  And  both  Peacock  aud  Newbold  said  that  *'  they" 
were  glad  that  matter  about  the  wife's  legacy  was  settled  ancS 
done  with." 

There  is  other  testimony  of  a  similar  import,  but  from  this  % 
am  entirely  satisfied,  that  in  the  negociations  between  Newbold 
and  Peacock)  this  legacy  has  been  settled ;  and  I  have  no  fear" 
that  the  presumption  of  law,  in  this  case,  will  be  in  opposition  19 
the  fact. 

Let  the  bill  be  dismissed,  with  co^ts.* 
Decree  accordingly. 

*  The  decree  in  this  caUM  wai  onaniHicualy  affirmed,  except  as  to  eoats^ 
by  the  court  of  errors  atid  a|)peal8,  at  Notember  term,  eig^hteen  handvvd  an^ 
fortj-fiye.  The  jNinies  were  directed  to  i^ay  each  their  oira  oosta,  in  the  «ow^ 
below  and  on  ths  appeal. 
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l^hB  ExidbuTOB  of  MslAy  WiiLTozi  V.  JaUm  Hbrbert, 

tf  tiM  ditaAilit  ii  proi^irlj  ehufwl  ill  the  bdU  ti  eiMlltor,  or  devlMe,  or  iH 
umy  oUmt  tj^Mial  ctfteiljri  it  is  no  frottod  of  dooMnor  lliat  iho  mb^mtuk 
t  afaiiiii  him  fraorallj,  wiUkoat  rtatiiic  thO  oJitrMUr  ia  wkatlk  ho 


Thb  UIl  is  filed  against  iktaes  Herbert)  ittrviving  executor 
of  James  Herbert,  deceased.  The  prayer  is  for  process  againsi 
said  James  Herbert  The  subpcBna  issued  agtainst  James  Her- 
bert genorally,  without  statinf  the  character  iti  which  he  is  sued^ 
CSenend  demurrer. 

Dayiamy  for  defendant,  in  i^pport  of  the  demtirrer. 

jEfiirft/konie,fer  complainant,  oontnl. 

Thb  Cbancbllok.    The  c^tste  cited  hf  the  defendant,  ht 

,  of  the  demurrer,  do  not  Bffly  to  this  ease, 
b  dMease  of  TVovt^.v.  Waier^j  1  John.  Chan.  R.  i8,  the  Mil 
^>f  revivor  was  filed  by  heirtf  and  devise^  when  it  should  have 
^^«en  filed  by  the  executoi^,  &c 

And  in  the  case  of  the  executor  of  Brasher  v.  Van  Court- 
^^tmdtj  2  John.  Chan.  R.  247,  it  was  objected  that  the  subpcdna 
^^as  issued  against  the  defendant  in  his  Individual  capacity^ 
'Whmi  he  should  have  been  described  as  a  committee.  The 
^^oort  do  not  sustain  the  objection,  it  being  made  at  the  time  o^ 
Mie  final  decree ;  but  they  do  not  decide  what  they  would  have 
^loiie  in.  case  the  objectioQ  had  been  made  upon  the  return  of 
^)ie  subpcBQA* 

bis  by  inspecting  the  bill  that  the  defendant  ascertauu  the 
Yiabire  of  the  charge  against  him,  the  subpodna  only  gives  him 
notice  that  there  is  a  bill  filed  against  him^  iind  if  he  be  pro- 
perty charged  in  the  bill  asexeodtor,  or  deviMe,  ot  in  any  other 
eapaeity,  it  is  not  a  good  objectibn,  that  the  subposna  is  issued 

Sipiiist  him  geneirallyi 
7 
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In  the  case  of  ElmendorJ  v.  Delancy,  1  Hopkins^  556,  thi 
court  very  properly  remarks,  ''  that  it  is  essential  that  the  de 
fendants  should  be  clearly  designated  as  such ;  but  it  cannot 
material  whether   they  are   designated  by    praying   pr( 
against  them  in  the  form  of  courts  of  equity,  or  by  a  poditiv^ 
allegation  that  they  are  impleaded  as  defendants  according 
the  forms  of  courts  of  law." 

Demurrer  overruled,  with  costs. 
Order  accordingly. 


CHAnLOTTE  Stillwell  V.  Martha  Pkase  el  al. 

A  testator  devifea  onto  bis  ton,  J.  P.,  hit  mantion-houfe  farm  in  fee,  ^  wklv 
thia  reaerre,  that  the  aaid  J.  P.  or  hia  heira  afford  a  law fol  loaiotooanob  to* 
my  daughter  A.  S.  and  her  two  daughters  from  said  farm,  aa  long  ae  the^ 
live  and  should  want  the  aame.**  Ho  further  deyises  as  follows :  **  1  wil« 
that  mj  daughter  A.  S.  should  abide,  and  hare  a  lawful  maintenance  an 
her  two  youngest  daoghten  with  her,  on  aaid  home  farm,  as  long  u  ( 
the  aaid  A.  S.  li?ea,  and  her  two  daughters  shall  want  their  ouiotMiaii^t  *^ 

HMt  that  afler  the  death  of  A.  8.  her  daughters  weie  not  bound  to  rei^aiB' 
upon  the  home  farm  to  entitle  themsel?es  to  the  provision  made  for  theo^ 
in  the  will. 

Dayton,  for  complainant. 

Hnrtshorne,  for  defendant. 

The'  Chancellor.  This  case  depends  upon  the  tme  coo-^ 
struction  of  the  will  of  Adam  Pease,  deceased,  the  grandfather 
of  complainant ;  it  is  dated  November  tenth,  eighteen  hundraJ 
and  thirty-one,  and  by  it  he  devises  as  folbws :  '^  I  will  that 
my  beloved  wife,  Martha  Pease,  should  have  at  her  own  wiH 
and  pleasure,  full  possession,  control  and  use  of  the  house  I  now 
live  in,  every  part  thereof,  to  her  only,  and  to  occupy  as  she 
pleases,  with  all  the  home  farm,  that  I  now  live  upon,  to  her 
only  use,  as  long  as  she  lives  and  remains  my  widow,  and  no 
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Wnger.    Then  I  wiH  that  my  son,  John  Pease,  should  come  in, 
<  DoC  his  fiunSy,)  witli  my  bebved  wife,  Martha  Pease,  Co  live ; 
«ind  thai  he  the  said  sod,  John  Pease,  should  till  and  mauage 
said  farm  to  the  best  advantage,  under  the  said  Martha  Pea^e ; 
«nd  the  saiid  John  Pease  is  to  let  the  said  Maicha  Pease  to  have 
Co  her  share  of  all  the  net  proceeds  of  said  &rm,  every  year,  in 
sesiaoD  and  good  order,  one  equal  third  part  to  her  use,  and  the 
oiber  two  thirds  to  be  the  said  John  Pease's,  for  his  compensa- 
tion, aad  to  be  done  in  co-expense,  by  Martha  Pease  and  John 
Pease ;  and  that  my  colored  man  Jacob,  and  Hester  his  wife, 
should  mmain  oo  said  &rm  with  said  Martha  and  John  Pease, 
id  cro-ci/iite  in  their  maintenance,  and  clothing,  and  sickness  and 
€leath,  and, that  to  be  done  for  them  as  long  as  my  beloved  wife, 
Maltha  Pease,  should  live  and  remain  my  widow,  Ac.    Then  I 
^irill  and  beqoeath  unto  my  son,  John  Pease,  after  the  death  of 
my  widow  Martha  Pease,  aU  the  mafUioh  farm  that  I  now  live 
tipon,  Che  same  part  of  land  described  as  aforasaid,  to  him  and 
bis  lawful  heiis,  t»  ever,  with  this  reserve,  that  the  said  John 
Pease,  or  has  heirs,  afford  a  lawful  maintenance  of  my  daughter, 
Ann  ScaDwell,  and  her  two  daughters  named  Charlotry  and  Lu- 
cinda  Slittwdl,  ofnmt  said  farm,  as  long  as  they  live,  and  sAoul 
want  the  sane." 

And  in  a  subsequent  part  of  the  will,  he  devises  as  foltoiK's : 
^  Item.  I  will  that  my  daughter,  Ann  Stillwell,  should  abide, 
and  have  a  lawful  maintenance,  and  her  two  youngest  daugh- 
ters with  her,  on  said  farm  that  I  now  live  upon,  as  long  as  she 
Che  said  Ann  Stillwell  lives,  and  her  two  daughters  shall  want 
their  maintenance,  named  Charlotty  and  Lueinda  Stillwell,  and 
the  same  to  be  done  by  my  beloved  wife,  Martha  Pease,  and 
nay  loni  John  Pease,  after  my  death,  of  and  from  said  home 
fimoy  t»  h«r  portion  of  my  estate." 

Then  can  he  no  doubt  but  that  John  Pease  took  this  devise, 
•abject  to  and  charged  with  the  support  of  Ann  Stillwell,  and 
hm  two  daug^hters,  Charlotte  and  Lueinda.  But  the  defendant 
contsnds,  in  the  first  place,  that  they  agreed  to  go  out  to  the 
vest,  aad  that  he  provided  a  support  for  them  there  *,  and  that 
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the  mother,  Ana  Stillwell,  and  one  da^gbier,  Lvcioda,  adualljr^ 
went  out,  but  tbat  Charlotte,  the  present  compfainant,  refinefk. 
to.  go ;  and  that  ebe  ought  to  be  bound  by  tbat  agreement,  ass. 
she  was  then  nineteen  years  old,  &c. 

The  fact  that  she  was  a  minor,  is  a  sufficient  answer  to  thi^ 
point,  particularly  as  it  is  not  perceived  in  what  manner  she  wastes 
be  benefitted  by  the  agreement,  nor.  is  it  at  all  material  whether 
she  remained  here  by  the  interference  of  Jonathan  Pease,  oi- 
from  her  own  unbiassed  wish  ;  the  whole  of  the  testimony  upon, 
that  subject  is  impertinent. 

In  the  next  place,  the  defendant  contends  that  he  is  not- 
bound  to  support  Charlotte  except  upon  the  home  farm,  and. 
alleges  that  he  has  provided  boarding  and  lodging  for  her 
there. 

There  is  nothing  in  this  dbjeotion ;  John  Peaae  takes  the  Cbutub^ 
with  this  reserve,  '*  that  the  said  John  Peas^e,  or  bis  heirs,  affonk 
a  lawful  maintenance  of  my  daughter,  Ajin  Stillwell,  and  her 
two  daughters,  named  Charlotty  and  Lucinda  Stillwell,  qfhMrs- 
said  farm,  as  long  as  they  live  and  should  want  the  saoM^'^ 

There  is  no  condition  annexed,  in  thii  part  of  the  devii»^ 
and  in  the  latter  part  «f  the  will»  wheie  it  iis  piovided  that  Anm. 
Stillwell  should  abide  on  the  farm  with  her  two  daughters,  it  i^ 
only  during  the  life  of  Ann  Stillwell,  and  apy  argument  wfakb^ 
might  possibly  be  founded  upon  that  part  of  the  will,  is  de- 
stroyed by  the  death  of  Ann  Stillwell,  the  mother.    I  do  noK» 
mean  to  intimate  that  even  in  the  life  tiiqe  of  Ann  Stillwdl,  ti» 
com(dainant,  Charlotte  Stillwell,  would  be  bound  to  abide  dq  tkm 
home  farm  in  order  to  entitle  her  to  the  support  |innJM>|ii|  hy  ths 
will  of  her  grandfather.    This  cannot  operate  oflpMiiii^,^ 
the  defendants,  for  the  court  will  take  care  that  the  ^kaq^J^flr 
the  support  be  fail  and  reasonable.  -•'  ;i*^ 

I  shaJl,  U^ereibre,  declare  that  the  said  home  fitfin  \ 
in  the  will  of  Adam  Pease,  is  charged  with  the  i 
teoance  and  support  of  Chartotte  Stillwell ;  and  that  a  maMer  oT 
this  court  be  directed  to  inquire  and  report  what  annual  sum  is 
tsquisite  for  such  reasonable  maintenance,  and  what  amount  is 
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ntjw  4ue  to  said  CbarloUe  on  that  account,  and  what  k  the  net 
^aliie  of  the  yearly  rents  and  profits  of  the  said  form  as  it  now 


nPbe  Trustees  of  the  Associate  Reformed  Church  in 
Newburgfa,  and  the  Trustees  of  the  Assocfate  Reform- 
ed Church  in  Little  Britain,  v.  The  Trustees  of  ttie 
Theologicai^'  Seminary  at  Princetoo. 

*X^lie  general  synod  of  the  AnoeUte  Reformed  church  haTe,  by  the  eonstitu- 
lion  of  the  aaid  charch,  no  authority  to  do  any  act,  or  make  any  regulation, 
which  interierea  with  the  eatablished  order  of  the  church. 

^'he  act  of  union  betweep  the  gene'^al  synod  of  the  Associate  Keformed 
church  and  t|ie  general  assembly  of  the  Presbyterian  church,  adopted  on 
the  twen^.first  day  of  May,  eighteen  hundred  and  twenty  .two,  is  inyalid. 

^^W.   trinsfor  of  the  funds  of  the  church,  as  a  consequence  of  the  said  union, 

and  necessarily  connected  therewith,  is  also  invalid. 
^K^at  portion  of  the  Associate  Reformed  church  which  refused  to  acquiesce 
in  the  act  of  union,  but  maintained  its  separate  and  independent  existence, 
retained  all  the  rights  and  interest  in  the  funds  which  the  church  possessed 
prior  to  the  act  of  onion, 
^ieither  the  donor  of  trust  property,  nor  any  other  person  into  whose  hands 
it  may  come,  has  a  right  to  apply  it  to  any  other  purpose  than  that  for 
which  it  was  originally  intended. 
^t  is  a  well  established  principle,  that  when  part  of  any  religious  association 
sepeimte  and  establish  a  new  society,  they  cease  to  be  members  of  the  origi. 
*-^^^ii]  «4H;it:t^,  iiud  U&v^i  no  longer  any  claim  to  their  property. 
^%Vftere  properly  bss  been  given  in  trust  for  a  church  not  incorporated,  it  is 
cctin  petttut  fur  an  j  p&r^ion  belonging  to  that  church,  on  behalf  of  himself  and 
>        of  aU  other*  belonging  to  that  cburch  and  entitled  to  the  use  of  the  funds, 
.       to  cota«  into  a  court  of  equity  to  enforco  the  execution  of  the  trust. 
And  If  ibe  cbon^h  eonEiisLs  of  various  congregations,  any  one  or  more  of  such 
ettng7egution»,btiit)g  incorporated,  may  in  like  manner  enforce  the  execution 
(»ftiie  trust. 

The  bin  is  filed  by  the  trustees  of  the  Associate  Reformed 
ehvch,  in  Newburgh,  and  the  trustees  of  the  Associate  Re- 

7* 
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fonned  congregation  in  Litde  Britain,  who  sue  as  well  Ibr  them- 
selves  as  in  bebalf  of  aB  the  other  Associate  Refoltned  churehecF 
and  congregations  in  the  state  of  New  York,  interested  and  con- 
nected in  the  matters  therein  mentioned  and  contained. 

The  bill  states,  that  the  complainants  have  been  severaUyandT 
respectively  incorporated  under  and  according  to  the  provisions 
of  an  act  of  the  legislature  of  the  state  of  New  York,  entitled^ 
'^  An  act  to  provide  for  the  incorporation  of  religious  societie^'^ 
by  the  corporate  names  and  styles  herein  before  mentioned,  an<C 
now  exist  as  religions  incorporations  in  the  state  of  New  York^ 
using  and  entitled  to  the  privileges  of  taking  into  their  posseasioii 
and  cnstqdy  all  the  temporalities  belonging  to  their  churches, 
whether  the  same  consist  of  personal  or  real  estate,  and  whether 
the  same  shall  have  been  given,  granted  or  devised  directly  tor 
th^r  chtf  rch,  or  to  any  other  person  for  their  use ;  and  of  memg" 
or  being  sued  by  their  corporate  name  or  title,  in  all  courts  of 
law  or  equity,  and  of  receiving,  holding  and  enjoying,  all  the 
debts,  demands,  rights  and  privileges,  and  estates  belonging  t(F 
their  churches  in  whatsoever  manner  the  same  may  have  beea 
acquired,  in  whose  name  soever  the  same  may  be  held  ;  and  of 
purchasing  and  holding  teal  and  personal  estate  for  the  use  of 
their  churches  or  other  pious  uses,   and  other  privileges  and. 
powers  by  the  said  act  granted  and  conferred.    That  there  ar© 
now  in  the  state  of  New  York,  seventeen  other  Associate  Re- 
formed  churches,  also  incorporated  under  and  according  to  th& 
provisions  of  the  act  herein  before  mentioned,  associated  witb 
the  complainants,  professing  the  same  articles  of  faith,  the  aam^ 
church  discipline  and  government,  and  governed  by  one  and  tl|^ 
same  synod  or  church  judicatory,  called  the  Associate  Refomned 
synod  of  the  state  of  New  York,  and  forming  and  comprising 
a  distinct  body  or  sect  of  christians,  under  the  general  denomi- 
nation of  the  Associate  Reformed  ctmrch  ;  that  the  constitu^ 
tional  and  established  form  of  government  of  the  Associate 
Reformed  church  is  the  presb^'terial  by  several  sorts  of  assem- 
bhes  composed  of  pastors  and  other  elders,  which  assemblies  ar^ 
congregational,  classical  and  synodical,  in  a  just  subordinatioa 
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r  llie  MugregatfoDri  atwinblias  to  the  claagical,  and  of  the 
lanical  agsembHee  to  the  eynodioal ;  that  the  oongregational  ae- 
rmUieB  ooiHfat  of  the  mioist^  or  minieteni  and  dders  of  a  par- 
cnfaur  eoDgregaiioB,  and  ate  called  eeeskms ;  that  the  davical 
Menibliee  are  oonipoeed  of  all  the  mmisten  within  a  certain 
iatrict,  each  accompanied  by  a  ruling  elder,  commieeioned  from 
le.  seeeion,  and  are  called  presbjrteriee ;  Chat  a  ajmodica!  as- 
smbly  consiste  of  several  presbyteries  met  together,  and  is 
iHed  a  synod.  AndH  is  provided  by  the  constituticm  and  aiti- 
les  for  the  govemAaent  of  said  church,  that  when  the  mnhi- 
lication  of  presbyteries  and  distances  from  each  other  render 

impracticable  to  meet  all  in  one  synod,  that  they  be  divided 
ito  two  or  more  syhods,  as  circumstances  may  require ;  that 
I  such  case  all  the  pardcular  synods  meet  together  by  presby- 
irial  delegation  in  one  general  synod ;  and  it  is  further  provi- 
ed,  that  neither  a  particular  synod  nor  such  general  synod,  ean 
0  any  act  aflecting  the  general  interests  of  the  church,  without 
iibmitting  the.  same  to  the  presbyteries  for  their  judgment 
lerein.  That  in  the  year  eigfateei!i  hundred  and  one,  the  Asso> 
iate  Reformed  church,  consisting  of  and  comprising  about  thirty 
angregations,  with  settled  ministers,  was  divided  into  seven 
resbyteries,  viz.  the  presbytery  of  Washington  and  the  pres- 
ytcry  of  New  York,  in  the  state  of  New  York ;  the  first  pres- 
ytcry  of  Pennsylvania,  the  second  piesbjrtery  of  Pennsylvania, 
ie  first  and  second  presbyteries  of  Carolinas  and  Georgia,  and 
be  presbytery  of  Kentucky ;  and  the  said  presbyteries  met  to- 
gether and  formed  one  synod,  called  the  Associate  Reformed 
ynod.  That  on  or  about  the  second  day  of  Juno,  in  the  year 
eighteen  hundred  and  one,  the  said  The  Associate  Reformed 
lynod,  agreed  upon  and  adopted  the  following  resolutions: 

First,  That  a  minister  of  this  church  be  sent  to  Great  Britain 
BiQd  Ireland,  or  either  of  them,  to  procure  a  competent  number 
of  evangelical  ministers  and  probationers,  and  that  his  ex- 
penses be  defrayed  from  the  synodical  fund. 
Second,  That  he  be  authorized  to  procure  a  number  of  pious 

&Qd  intelligent  students  df  divinity,  who  sbaH  engage  to  repair, 
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after  the  completion  of  their  studies,  to  the  United  Stat 
|dace  themselves  under  the  direction  of  this  synod. 

Third,  That  he  be  further  authorized  and  enjoined  t 
donations  in  money,  for  the  purpose  of  erecting  and  m; 
ing  a  theological  seminary,  for  the  education  of  yoOth 
holy  ministry. 

Fourth,  That  according  as  the  moneys  in  his  hanc 
permit,  he  be  also  authorized  to  purchase  a  library  1 
seminary,  and  a  collection  of  those  books  which  are  ma 
ful  and  useful  for  this  synod,  to  be  distributed  among  th< 
isters  and  students  as  shall  hereafter  be  directed ;  and  : 
solicit  donations  of  books  for  both  these  purposes. 

And  in  pursuance  of,  said  resolutions,  chose  and  ap 
the  reverend  John  M.  Mason  for  the  said  mission,  and 
and  directed  the  payment  of  the  expenses  of  the  said  J< 
Mason ;  and  also  provided  for  the  supplying  of  the  co: 
tions  at  New  York,  during  the  absence  of  their  pastor,  t 
John  M.  Mason,  at  the  expense  of  the  said  synod. 

The  bill  further  states,  that  in  pursuance  of  the  said 
tioDs  and  appointment,  the  said  John  M.  Mason  procc 
Great  Britain,  in  the  year  eighteen  hundred  and  one, ; 
ceived  and  collected,  for  the  use  of  the  theological  semi 
the  Associate  Reformed  church,  the  sum  of  five  thouss 
hundred  and  forty-six  dollars  and  ninety -three  cents ;  ai 
received  donations  of  books  valued  at  three  hundred  an 
six  dollars  and  seventy-six  cents.  That  ef  the  money 
lected  and  received,  the  sum  of  four  thousand  onehundi 
thirty -four  dollars  was  expended  by  the  said  John  M.  Mt 
the  purchase  of  books  for  a  library,  for  the  said  the< 
seminary,  which  were  brought,  together  with  the  said 
received  in  Great  Britain,  to  the  city  of  New  York,  in  tl 
eighteen  hundred  and  two. 

That  large  collections  in  the  several  Associate  Re 
churches  of  the  United  States,  and  large  contributions  i 
nations  from  individual  members  of  said  churches,  wer 
and  received  for  and  appropriated  to  the  endownient  and 
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liihroent.  of  a  ihedk)gical  seminary  of  the  Associate  Refonned 
church. 

That  soon  after  the  return  of  the  said  John  M.  Mason  from 
Great  Britain,  a  theological  seminary  of  the  Associate  Re- 
formed church  was  established  in  the  city  of  New  York,  which 
received  and  was  endowed  with  the  books  herein  before  men- 
tioned, and  with  die  funds  from  time  to  time  collected  dnd  con- 
tributed for  its  use,  and  large  additions  were,  from  time  to  time, 
made  to  the  library  of  the  said  theolc^cal  seminary ;  and  the 
complainants  state  and  charge  that  the  several  collections,  con- 
tributions and  donations  before  mentioned,  were  made  from  and 
by  the  members  of  the  Associate  Reformed  church,  a  dis^ 
tiO€t  and  separate  religious  sect  or  denomination  of  christians, 
and  were  intended  in  all  cases,  by  the  donors,  for  the  special 
andpankular  use  of  that  particular  church  or  denomination, 
and  became  and  was  the  common  property  of  the  Associate  Re« 
ftnMd  church. 

That  in  the  year  eighteen  hundred  and  two^  the  said  Asso* 
(^JMarmed  synod,  with  the  assent  and  concurrence  of  the 
piibytfl|ie8|  ^Mrai^  by  the.  reeolutjons  and  determination  of  the 
»id  syoody  divided  into  four  particular  synods,  and  a  general 
qnuid  eonsthuted  and  appointed,  agreeably  to  the  constitution 
(Uid  aitielee  of  the  church,  according  tp  the  fetk)wing  plan : 

Ffnt,  That  the  presbyteries  of  New  York  and  Washington 
WeoBstitiiCed  into  one  synod,  to  be  called  the  synod  of  New 

Sieond,  That  the  flnK  presbytery  of  Pennsylvania  be  divi- 
ded into  two  presbyteries,  to  be  called  the  presbytery  of  Phila- 
ddphia  and  the  presbytery  of  Big  Spring;  and  that  these  pres* 
bjteieB  constitute  one  synod,  to  bo  called  the  synod  of  Penn- 
"yivania, 

Tbiffd,  Thai  the  second  presbytery  of  Pennsylvania  be  here- 
idler  called  the  presbytery  of  Monongaheb,  and  together  with 
^  piesbytery  of  Kentucky,  constitute  one  synod,  to  be  called 
Aeqropdaf  Seiota 

Fburrtii  Thai  the  flret  and  second  pr^teries  of  the  Caro> 
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Unas  and  Georgia  constitute  one  synod,  to  be  called  the  synod 
oftbeCaroIinas. 

Fifth,  That  the  aforesaid  arrangements  take  place  from  and 
after  the  adjournment  of  the  present  meeting  of  the  synod,  and 
that  the  general  synod  hold  their  first  meeting  at  Ghreencastky  od 
the  last  Wednesday  of  May,  in  the  year  eighteen  hundred  and 
four.  That  the  said  meeting  was  accordingly  held,  and  thai  the 
general  synod  continued  to  meet  annually,  on  their  own  ad- 
journments, until  the  year  eighteen  hundred  and  tweniy-iwa 

That  in  the  year  eighteen  hundred  and  twenty,  the  synod  of 
Scioto  separated  and  withdrew  from  the  jurisdiction  of  the  gen- 
eral synod,  without  the  consent  of  the  general  synod ;  and  that 
in  the  year  eighteen  hundred  and  twenty-one,  the  synod  of  the 
Carolinas  was  separated  from  the  said  general  synod,. and  odd- 
stituted  an  independent  synod,  with  the  consent  of  the  said  gen* 
eral  synod. 

The  bill  further  states,  that  by  the  common  consent  of  the 
church,  the  supreme  judicatory  of  the  Associate  Reformed  church 
acted  as  trustees  for  the  church,  and  possessed  and  exerdaed  » 
general  superintendence  and  omtrol  over  the  property  and  fiauto 
of  the  church  and  of  the  seminary,  until  the  year  eighteen  hun- 
dred and  twenty-two ;  and  that  under  their  direction  Ihe  book^ 
and  library  of  the  seminary  were  in  the  immediate  custody  i 
possession  of  John  M.  Mason,  until  the  removal  of  the 
John  M.  Mason  from  the  city  of  New  Y<»rk,  and  after  his  re- 
moval they  were  in  the  immediate  custody  of  some  person  or 
persons  connected  at  that  time  with  the  Associate  Reibmned 
church,  but  whose  names  are  unknpwn  to  the  comfdainajnls ; 
but  the  complainants  state  the  fitct  to  be,  that  they  were  kepi 
in  New  York,  in  the  custody  of  the  said  John  M.  Mason,  and 
of  the  person  or  persons  who  succeeded  him  as  the  agents  oi  the 
said  Associate  Befi>rmed  church,  or  officers  of  the  theddgical 
seminary  of  the  Associate  Reformed  churcb. 

That  in  the  year  eighteen  hundred  and  twenty-one,  a  ptopo- 
sal  was  made  by  the  general  assembly  of  the  PresUyterian 
churoh,  to  the  general  synod  of  the  Associate  Refcnrmed  church. 
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toooite  the  charches,  on  the  basis  and  articles  of  union  herein- 
ifier  set  forth ;  and  that  said  proposal  and  articles  of  union  were 
f  the  resolution  of  the  said  general  synod,  in  pursuance  of  the 
DDstitutian  of  the  Associate  Reformed  church,  referred  to  the 
nsideration  of  the  different  presbyteries  of  the  Associate  Re- 
irmed  church,  with  an  injunction  to  the  said  presbyteries  to 
sport  their  judgment  thereon,  to  the  said  general  synod,  at  their 
ext  meeting. 

That  at  the  next  meeting  of  the  general  synod,  in  the  year 
ighieen  hundred  and  twenty-two,  three  presbyteries  out  of  the 
ve  represented  in  the  said  general  synod,  reported  their  dis- 
mt  and  judgment  against  the  proposal  and  articles  of  union ; 
lat  the  presbyteries  opposed  to  the  union,  were  not  fully  repre- 
mted  in  said  general  synod;  that  the  general  synod  pro- 
seded  to  the  consideration  and  decision  of  the  question  of  the 
nion,  and  that  the  articles  of  union  hereinafter  set  forth,  were 
dopted  by  a  majority  of  one  vote  of  the  delegates  who  voted 
n  the  question,  but  by  a  minority  of  the  delegates  present. 

That  the  articles  of  union  adopted  by  the  said  general  synod 
I  manner  aforesaid,  were  as  follows : 

E^rst,  The  different  presbyteries  of  the  Associate  Reformed 
burch  shall  either  retain  their  separate  organization^  or  shall  be 
malgamated  with  those  of  the  general  assembly,  at  their  own 
hoice ;  in  the  former  case,  they  shall  have  as  full  powers  and 
rivileges  as  any  other  presbytery  in  the  united  body,  and  shall 
(tach  themselves  to  the  synods  most  opuvcnient. 

Second,  The  theological  seminary  at  Princeton,  under  the 
are  of  the  general  assembly,  and  the  theological  seminary  of 
he  Associate  Reformed  church,  shall  be  consolidated. 

Third,  Whereas,  moneys  to  the  amount  of  between  nine  and 
en  thousand  dollars,  which  were  given  to  the  general  synod  of  the 
'Associate  Reformed  church,  and  of  which  the  interest  or  product 
only,  was  to  be  applied  to  the  support  of  a  theological  seminary^ 
were  necessarily  used  in  the  current  expenses  thereof,  which 
Moneys  so  expended,  were  assumed  by  theijmodasitsowndebt, 
&^aa  interest  of  seven  per  cent;  the  united  body  agree  to  main  a 
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joint  efibrt  to  repay  Ibe  samei  and  wiU  apply  theiii^^ 
thereon,  to  the  maiatenanoe  of  a  pnofeseoiBhip  of  biblical  ikm- 
ture  in  the  seminary  at  Princeton,  analogous  to  that  which  nom 
exists  in  the  Associate  Reformed  church ;  and  until  audi  fnSnr 
soroliip  shall  be  estaUished,  the  said  interast  or  product  shall  U 
used  for  the  general  purposes  of  the  seminary. 

Fourth,  The  theological  library  and  fiinds  belonging  to  ths 
Associate  Reformed  church,  shall  be  transferred  and  belong  to 
the  seminary  at  Princeton. 

That  the  Reverend  Mr.  Smith,  in  behalf  of  faimsel^.  and 
Messrs.  Otterson,  Forrest,  McCullough  and  Lefferts,  by  the  ptf^ 
mission  of  the  said  general  synod,  entered  the  following  piotfiBt 
upon  the  minutes  thereof: 

Whereas,  the  plan  of  Union  agreed  upon  by  the  comnuttees 
appointed  by  the  general  assembly  of  the  Presbjrterian  cliurcb, 
and  the  general  synod  of  the  Associate  Reformed  church,  letBT- 
red  by  the  latter,  in  May^  eighteen  hundred  and  twenty-on^  to 
theii^  ^respective  presbyteries,  was  at  their  meeting  on  May,  twenty 
first,  eighteen  hundred  and  twenty-two,  adopted  by  the  general' 
synod  of  the  Associate  Reformed  church ;  now^  tberefore,  th^ 
Undersigned,  for  the  glory  of  God,  in  maintaining  the  purity  o^ 
the  discipline,  worship,  doctrine  and  government  of  his  house  ^ 
t6r  the  preservation  of  their  own  characters,  and  for  the  eic 
oneration  of  their  own  conscience  hereby  do,  in  the  nam^ 
rot  the  Lord  Jesus  Christ,  most   solemnly   and  delibeiately^y 
protest  against  the  said  resolution,  for  the  following  rfmnopgj 
to  wit: 

Because,  the  expression  of  the  sentiments  with  r^ard  to  thf* 
Union,  both  by  the  congregations  and  presbyteriee,  a  laig9 
majcy^ity  of  the  foi^mef  and  a  majority  of  the  latter  being  de^ 
tidedly  opposed  to  it,  was  entirely  disregarded  in  the  detenni'- 
nation. 

Because,  the  adoption  of  said  plan,  instead  of  being  an  ex- 
pr^roon  of  the  sentiments  of  the  Associate  Reformed  churchy 
was  effected  by  the  del^ates  from  the  presbytery  of  Philadd' 
pi^  alone,  only  one  member  from  the  remaining  four  pres^ 
byteries  voting  in  Its  &iror« 
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Because,  there  is  no  likelihood,  from  the  diversity  of  senti^ 
ment  that  exists  between  the  protesters  and  members  of  th6 
general  assembly,  respecting  many  of  the  doctrines  of  the  gos> 
pd  as  well  as  the  gov^nment  of  the  church,  and  many  other 
things  permitted  by  them,  in  direct  opposition  to  the  standards 
of  their  church,  that  the  union  could  be  accomplished  with 
those  fedings  of  reciprocity  that  ought  to  characterise  christian 
churches  in  forming  so  close  and  intimate  a  oonnection. 

The  bill  further  states,  that  immediately  after  the  ad(^on 
of  the  resolutions  and  articles  of  union,  .in  manner  before 
mentioned,  the  library  and  booin  hardh  before  mentioned,  and 
the  funds  of  the  Associate  lEUrformed  diurch)  and  of  the  tbeolo- 
peal  seminary  of  the  Associate  Reformed  church,  were  all 
xansferred,  delivered,  and  paid  over  to  the  thedogical  seminary 
U  Princeton,  and  have  ever  since  been  possessed,  used  and  enj- 
oyed by  the  said  theological  seminary  at  Piineeton* 

The  complainants  respectfully  charge  and  submit  that  the 
let  and  vote  t>f  union  with  the  Presbyterian  church,  by  the 
Ifederal  synod  of  the  Associate  Reformed  church,  was  void  and 
)f  no  effect,  being  contrary  to  the  constitution  and  established 
urticks  of  government  of  the  said  church)  in  opposition  to  the 
rote  and  judgment  of  a  majority  of  the  presbyteries  of  said 
church  duly  and  solemnly  given  and  expressed,  and  also  con-^ 
rary  to  the  wish^  of  a  large  majority  of  the  congregations  and 
nembers  of  the  said  Associate  Reformed  church ;  and  that  the 
rranting,  ceding  and  delivery  of  the  library  and  funds  afore^ 
laid,  was  unlawful  and  void,  not  only  for  the  causes  next 
leiein  before  mentioned,  but  also  because  the  said  general  sy- 
lod  were  merely  the  trustees  of  the  Associate  Reformed  church, 
mtnisted  with  the  said  library  and  funds  bnly  for  the  special 
ises  and  purposes  for  which  the  same  were  collected  and  in-^ 
;ettded  by  the  donors,  and  had  no  authority  to  give,  cede  or 
lispose  of  the  same,  either  to  the  theolc^cal  seminary  of  an- 
other church,  or  to  any  other  person  or  persons  whatsoever. 

That  a  large  majority  of  the  Associate  Reformed  churches 
in  the  slate  of  New  York,  refused  to  concur  in  the  said  union, 
8 
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but  continued  and  edll  continue  in  the  aame  futaMwhed  fm 
and  order  of  the  AsBociale  Reformed  church  and  chuith  plg^'. 
emment,  maintaining  the  uninterrupted  and  unchanged  ei|i||!; 
ence  of  the  sqparate  and  distinct  church  or  denomination  cftUffi* 
and  known  as  the  Associate  Reformed  church  ;  and  the  cMj^-. 
plainants  respectfuUy  submit,  that  the  sqMuration  of  eome 
portion  of  the  congregations  and  members  of  the  Associate  Re- 
formed church,  from  the  said  church,  and  their  nnbn  and 
junction  with  the  Presbyterian  church,  thou^  it  diminished 
the  numbers  and  strength,  had  no  effect  whatever  to  take  away 
or  destroy  the  existence  or  continuance,  or  in  any  manner  im- 
pair the  rights,  of  the  said  Associate  Reformed  churoh« 

That  the  Associate  Reformed  church  has  increased  in  minis- 
ters and  members  since  the  year  eighteen  hundred  and  twenty- 
two,  and  now  comprises  more  than  thirty  congregations,  under 
the  care  of  four  {iresbyteries,  viz.  the  presbyteries  of  New  York, 
Saratoga,  Washington  and  Caledonia,  all  under  the  superin- 
tendence and  government  of  the  synod  of  New  York,  and  being* 
and  continuing  the' Associate  Reformed  church,  in  the  sam^ 
form  and  in  all  estoential  reqpects,  as  it  was  in  the  years  eighteem 
hundred  one  and  two,  when  the  books,  library  and  funds  afore^ 
said  were  principally  acquired. 

That  the  Associate  Reformed  church  have  now  a  theological 
seminary  established  at  Newbufgh,  in  the  state  of  New  York^ 
in  direct  connection  with  the  Associate  Reformed  church,  anJ 
is  maintained  by  the  said  church,  and  devoted  to  the  educatioiB 
of  students  of  divinity  designed  for  the  ministry  in  said  church^. 
That  the  cessfon  of  the  said  library  and  funds^  was  and  i# 
wholly  unauthorized  and  void,  and  transferred  no  property 
therein  to  the  theological  seminary  at  Princeton,  or  to  the  tms^ 
tees  thereof;  and  the  complainants  and  those  in  whose  behalf 
they  claim,  being  the  Associate  Reformed  church,  are  owner? 
thereof,  and  of  right  entitled  to  the  property  therein,  and  to  the 
possession  thereof. 

That  at  the  same  time,  with  the  said  library  and  funds,  or 
money,  all  the  accounts,  records,  books,  vouchers  and  catakgueei 
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pfM^rtaining  or  relating  to  the  same,  were  also  transferred  and 
slivered  over  to  the  said  theological  seminary  at  Princeton,  or 
/4he  trustees,  so  that  the  complainants,  or  those  in  whose  be- 

gtbey  claim,  are  unable  to  state  or  set  forth  particulariy  and 
certainiy  the  titles  or  numbers  of  books  compodng  the 
lidl  library,  or  the  value  thereof,,  Or  the  amount  of  the  said 
md^  but  finom  informalipa  iand  bdief,  that  the  books  compo- 
Qg  said  tibrary  were  then  of  the  value  of  about  nine  thousand 
oUara,  and  the  said  funds  were  of  the  amount  of  about  two 
lousaod  dollars. 

That  ever  since  the  said  transfer,  the  said  thedogical  semi- 
ary  at  Princeton  have  had,  and  still  have,  the  possession  and 
ie  of  the  said  library  and  funds  under  the  care,  charge  and 
mtrol  of  the  tiustees  of  the  said  thedogical'seminary. 
The  prayer  of  the  bill  is,  that  the  saidj  the  trustees  of  the 
leological  semiinary  at  Princeton,  may  be  decreed  and  directed 
k.  deliver  over  to  the  complainants  the  said  library  and  funds, 
Eld  to  pay  to  the  complainants  all  the  interest  accruing  on  said 
inds  fliiiee  they  received  the  same,  together  with  a  reasonaUe 
impensation  for  the  use  of  said  library ;  and  inay  also  be  de- 
eed  to  deliver  over  ta  the  complainants  ajl  the  account  books, 
Michers,  catalogues  and  documents  afqpertaining  to  said  library 
id  funds;  and  that  the  complainants  may  have  such  other 
id  further  relief  in  all  and  singular  the  premises,  as  the  nature 
id  circumstances  of  the  case  may  require,  and  to  the  court 
lall  seem  most  meet 

The  defendants,  by  their  answer,  admit  the  material  charges 
i  the  bill  toucliing  the  organization  of  the  Associate  Reformed 
lurch,  the  cdlection  and  appropriation  of  the  funds,  the  adop* 
in  of  the  act  of  union,  and  the  transfer  of  the  hbrary  and 
inds  in  pursuance  thereof;  but  they  insist  that  the  act  of  union 
as  made  by  the  supreme  judicatory  of  the  Associate  Reformed 
nurch,  upon  a  matter  within  its  cognizance  and  control,  and 
lat  the  said  act  was  constitutional  and  valid.  That  if  the  said 
ctflf  union  was,  as  is  alleged  in  the  bill  of  comfdaint,  in  oppo- 
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sition  to  the  vote  and  judgment  of  a  majority  of  the  presbyteries 
of  the  the  said  Associate  Reformed  church,  (which  the  defend- 
ants do  not  admit,)  that  the  validity  of  the  said  act  of  unioft^ 
and  the  transfer  of  the  library  and  funds  in  pursuance  diereof, 
was  not  thereby  affected  or  in  any  wise  impaired,  inasmuch  as 
by  tiie  constitution  of  the  said  ehurch,'  it  is  the  proviBce  of  th» 
general  synod  not  only  to  decide  questions  respecting  doctrine 
and  discipline,  but  also  in  general  to  preside  over  the  religious 
interests  of  the  church  at  large,  and  to  establish  such  regula- 
tions relative  thereto  as  to  them  shall  seem  meet ;  that  the  pow- 
er of  the  presbyteries,  under  the  said  constitution,  touching  sucb 
universal  and  permanent  regulations  as  may  be  made  by  the* 
said  synod,  is  advisory  merely ;  and  that  the  action  of  the  synod 
is  by  the  constitution  of  the  church   binding  and  operative, 
whether  the  inferior  judii^tories  concur  therein  or  not. 

The  defendants  further  in  answering  say,  that  soon  after  the 
formation  of  the  said  uniop,  and  in  pursuance  of  the  first  arti- 
cle thereof,  a  large  number  of  congregations  forming  a  part  o^ 
the  Associate  Reformed  church,  and  under  the  care  of  the  gene;^ 
ral  synod  at  the  time  of  the  union,  became  tinited  with  th9 
Presbyterian  church,  and  stiU  continue  in  union  therewith  ;  ancf. 
Ihey  insist,  that  inasmuch  as  the  said  congregations  acted  under 
the  direction  and  in  accordance  with  the  decision  and  decree  of* 
the  supreme  judicatory  of  the  Associate  Reformed  church,  of^ 
which  they  then  formed  a  constituent  part,  they  are  not  »q)a- 
rated  from  the  said  church,  nor  have  they  forfeited  any  of  their' 
rights,  privileges  or  immunities  as  members  of  the  said  churchy 
nor  have  they  in  any  wise  aoceded  therefrom,  but  that  they  aro- 
in  fact  still  members  of  the  said  church,  now  united  under  the* 
said  articles  of  union  with  the  Presbyterian  church,  and  tha^ 
they  are  entitled  to  all  the  rights,  privileges  and  immunities  t» 
which  they  were  entitled  as  members  of  thfe  Associate  Reformed 
church  at  the  time  of  the  said  union,  and  the  more  especially^ 
as  the  said  Associate  Reformed  and  Presbyterian  churches  aie 
one  in  doctrine,  discipline  and  form  of  government 

They  further  8ay>  that  io  pursuance  of  the  articles  of  unioiiy 
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the  (beolQgical  seminary  of  the  Aasbciate  Refotmed  church  and 
(he  thecdogical  seminary  at  Princeton  under  the  care  of  the  gene- 
ral assembly  of  the  Presbyterian  church,  were  consolidated,  and 
so  continue ;  that  tibe  said  library  and  fundi  were  transferred  to 
and  held  by  the  defendants,  in  trust,  and  for  the  benefit  of  the 
said  seminary ;  and  they  insist  that  the  general  synod  of  the 
Associate  Reformed  church  had  full  power  and  authority  to  make 
Che  said  transfer  for  the  purpose  aforesaid,  and  that  the  trust 
fund  is  not  diverted  from  the  purpose  for  which  it  was  intended 
by  the  donors. 

They  further  insist^  that  the  synod  of  New- York  is  not  iden- 
tical with  the  general  synod  of  the  associate  Reformed  church, 
nor  is  the  synod  of  New-York  invested  with  the  powers,  duties 
snd  titles  to  property  of  the  said  general  synod,  nor  are  they 
entitled  to  the  possession  of  the  library  and  funds  in  the  hands 
of  the  defendants,  even  if  the  act  of  union  and  the  transfer  of 
che  said  librajry  and  funds  in  pursuance  thereof,  are  null  and 
"Void. 

The  cause  was  heard   upon  bill,  ansi^rer,  replication  and 
proofc*.    . 

Prelinghuysen  Sfkd  L  H.  Williamson^  for  complainants. 

Southard  and  H  W.  Oreen^  for  defendants. 

Oases  cited  by  complainants'  counsel  Prec.  in  Chan.  592 ; 
SFflwy,  70;  6  Vesey,  775;  16  Vesey,  321;  3  Mer.  361; 
2  Kent,  287 ;  1  iSch.  and  Lef.  261 ;  llVesey,  428  ;  Cooper's 
%  PI.  39, 41 ;  2  Sim.  and  S.  267 ;  2  Peierft,  679 ;  3  Burr. 
1871 ;  1  Dess.  164 ;  2  Paige,  43  ;  3  Mer.  417 ;  9  Wend.  394 ; 

*  Tbe  eaoae  wm  origiiiallf  argaed  before  ohaneellor  Vroom,  at  Jaly  term, 
1836.  At  October  term  he  directed  a  re-argument,  mainlj,  aa  it  waa  ander^ 
'^^  apod  the  queetion  whether,  luppoting  the  aot  of  anion  to  bo  invalid, 
^•ooiplainants  were  entlUed  to  the  poMeasion  or  benefit  of  the  trust  proper. 
^7*  The  eaoae  waa  again  argued  before  chanoellor  Dickereon,  at  a  apeoial 
<«nB,  in  March,  1837. 
8* 
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2  Kenfs  Com.  279 ;  2  AikynSy  405 ; .  16  Mass.  488 ;  4  Affr<5. 
389;  2  H'em2.109. 

Cases  died  by  defendants'  oounsel.    3  Peters,  100,  114; 
4  H^Aea/ofi,  1 ;  1  Bos.  and  PuU.  43;  2  Kenfs  Cam.  287; 

3  />«M.  682 ;  3  Vesey  and  £.  180 ;  2  Mai.  l8l ;  1  Tamlfn, 
14 ;  6  Gm.  Eng.  Chan.  260 ;  I  Turn,  and  Russ.  27a 

The  Chancellor.    The  complainants  in  this  suit  are  ddy 
incorporated,  under  an  act  of  the  legislature  of  the  slate  of  New-. 
York,  entitled,  "An  act  to  provide  for  the  incorporalion\>f  reli- 
gious societies."    And  there  are  seventeen  other  Associate  Re- 
formed  churches  in  the  slate  of  New- York,  incorpora^  under 
the  same  act,  associated  with  the  compLainants,  professing  the 
same  articles. of  fiiith,  the  saihe  church  discipline,  and  govemecS 
hj  one  and  the  same  synod,  or  church  judicatory,  called  ^<  The 
Associate  Reformed  synod  of  New- York,"  and  forming  a  dis- 
tinct  body  of  christians,  under  the  general  denomination  of 
"  The  Associate  Reformed  church."  And  their  established  form 
of  government  is  presbyterial,  having  sessions,  presbyteriea  axMl 
synods. 

In  the  year  eighteen  hundred  and  one,  they  had  thirty  eon^ 
gregations,  with  settled  ministers,  divided  into  seven  presbyte- 
ries, viz. :  The  presbytery  of  Washington  and  of  New-York,  in 
the  state  of  New- York ;  the  first  and  second  of  Pennsylvania; 
the  first  and  second  of  Carolinas  and  Georgia,  and  one  of  Ken- 
tueky ;  and  those  presbyteries  met  and  formed  a  synod,  calM 
**  The  Associate  Reformed  synods" 

On  or  about  the  second  of  June,  A.  D.  eighteen  hundred  and 
one,  and  before  any  of  these  churches  were  incorporated,  thii 
synod  resolved  to  send  the  Rev.  John  M.  Mason  to  Europe,  '<(» 
s(dicit  donations  in  money  for  the  purpose  of  erecting  and  mam-^ 
taining  a  theological  seminary  for  the  education  of  youth  fat 
the  holy  ministry,"  and ''  to  purchase  a  library  for  said  seminaryi 
and  a  cdlection  of  those  books  which  are  most  needful  and  use* 
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fx  this  qrnod,  to  be  disiributed  among  tbdr  membere  and 
lento,"  d&c 

fnder  this  resdution,  the  said  John  M.  Mason  proceeded  to 
eU  Britain  and  collected  some  moneys  and  a  library,  with 
ch  be  returned  to  the  city  of  New  York  in  eighteen  hundred 
two. 

Aige  collections  were  also  made  in  thid  country  and  appro- 
ted  to  the  endowment  and  estabUsbment  of  a  theologioal 
inary  of  this  church,  which  was  established  in  the  city  of 
w  Ydrk|  and  endowed  with  those  books  and  funds,  and  with 
V  limds  reoeived  from  time  to  time. 

El  e^hteen  hundred  and  two,  this  Associate  Reformed  synod 
divided  into  four  particular  synods,  and  a  general  synod 
at  the  same  time  formed,  to  hold  its  first  meeting  at  Green* 
le,^  on  the  last  Wednesday  pf  May,  eighteen  hundred  and 
•■ 

Ills  general  synod  itiet  annually,  and  the  church  continued 
ler  this  organization  until  eighteen  hundred  and  twenty-two, 
ing  all  which  time  this  library  and  the  funds  of  the  church, 
e  in  the  custody  of  the  general  synod,  who  by  the  consent  of 
church,  exercised  a  general  superintendence  over  th^  pro- 
:j  and  funds. 

Q  dghteen  hundred  and  twenty-two,  the  general  synod 
ned  an  union  with  the  general  assembly  of  the  Presbyterian 
neb,  by  the  following  articles  of  agreement 
I.  ''The   different   presbyteries  of  the  Associate  Reformed 
utb,  shall  either  retain  their  separate  organization,  or  shall 
amalgamated  with  those  of  the  general  assembly,  at  their 
Q  chmce.    In  the  former  case  they  shall  have  as  AiU  poweiB 
1  privileges  as  any  other  presbytery  in  the  united  body,  and 
U  attach  themselves  to  the  sjrnods  most  convenient" 
!.  ''The  theological  seminary  at  Princeton,  under  the  care  of 
general  a^mbly,  and  the  theological  seminary  of  the  Aseo- 
A  Reformed  church,  shall  be  consolidated.'? 
t.  "  Whereas  moneys  to  the  amount  of  between  nine  and  ten 
osaad  doUars,  which  were  given  to  the  general  synod  of  the 
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Associate  Reformed  church,  and  of  which  the  intereet  or  prodact 
only  was  to  be  applied  to  the  support  of  a  theological  seminary, 
was  necessarily  used  in  the  current  expenses  thereof,  which 
moneys  so  expended  were  assumed  by  the  synod  as  its  own  debt 
at  an  interest  of  seven  per  centum ;  the  united  body  agree  to 
make  a  joint  effort  to  re-p&y  the  same,  and  will  apply  die  in- 
terest accruing  thereon,  to  the  raaintainance  of  a  profesBorship 
of  biblical  literature  in  the  seminary  at  Princeton,  analagousto 
that  which  now  exists  in  the  Associate  Reformed  church,  and 
until  such  professorship  shall  be  established,  the  said  interest « 
product  shall  be  used  for  the  general  purposes  of  the  seminary." 

4.  '^  The  theolo^cal  library  and  funds  beloiiging  to  the  Asso- 
ciate Reformed  church,  shall  be  transferred,  and  belong  to  the 
seminary  at  Princeton." 

Immediately  after  this  union  the  library  and  funds  of  the 
Associate  Reformed  church,  and  of  their  seminary,  were  trans- 
ferred^ and  delivered  over  to  the  theological  seminary  at  Prince- 
ton, where  they  have  since  remained. 

The  bill  in  this  case  is  filed  to  recover  the  possession  of  said 
library  and  funds,  and  a  compensation  for  the  use  of  the  library 
and  interest  on  the  funds.  Such  is  the  general  state  of  the  fiicte, 
apparent  from  the  pleadings  and  evidence  in  the  case^  And 
although  it  is  deeply  to  be  regretted  that  causes  of  this  kind 
should  arise,  yet  the  manner  in  which  this  has  been  conducted, 
shows  clearly  that  the  parties  seek  only  for  truth  and  justice, 
and  it  furnishes  striking  evidence  that  the  lines  which  mark  the 
rights  of  property  may  be  so  indistinct,  that  men  of  the  purest 
morals  and  most  enlightened  judgments,  may  honestly  differ  as 
to  their  true  position. 

In  the  investigation  of  this  subject,  it  is  necessary  to  inqoire^ 

1.  Whether  the  Associate  Reformed  church,  for  whose  ate 
these  books  and  funds  were  giveki,  still  exists? 
.  2.  Whether  they  are  still  entitled  to  the  use  and  enjoyment 
of  those  books  and  funds  as  they  were  before  the  union  ?  and, 

3.  Whether  these  complainants  have  made  a  proper  case  for 
the  interference  of  this  court,  and  whether  they  are  the  proper 
parties  in  court? 
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As  to  the  first  point,  1  think  no  serious  doubt  can  exist.  The 
answer  upon  this  subject  admits  "  that  several  of  the  Associate 
Reformed  churches,  under  the  care  and  supervision  of  the 
general  aynod  of  the  Associate  Reformed  church  at  the  time  of 
the  aforesaid  union,  refused  to  concur  therein,  but  continued,  and 
still  continue  separate  and  distinct  from  the  Presbyterian  church, 
retaining  the  name  of  the  Associate  Reformed  church.  That 
certain  of  the  said  churches  have  united  under  the  same  church 
discipline  and  government,  and  are  governed  by  one  and  the 
iame  synod  or  church  judicatory,  called  the  Associate  Reformed 
«yiiod  of  the  state  of  New- York."  And  in  addition  ty  this  ad- 
misBion,  all  the  witnesses  speak  of  "  the  Associate  Reformed 
choich"  aa  an  existing  church. 

The  next  inquiry  is,  whether  they  are  still  entitled  to  the  use 
And  enjoyment  of  these  books  and  funds  as  they  were  before  the 
mml  and  this  involves  the  important  question  as  to  the  power 
or  authority  of  the  general  synod  to  form  this  union. 

The  Associate  Refiormed  church  has  existed  in  this  country 
ix  many  years,  as  a  sqMirate  or  distinct  branch  of  the  christian 
chmth. 

h  the  year  seventeen  hundred  and  ninety-six  it  was  com- 
pond  of  several  presbyteries,  and  one  synod,  called  'Uhe  Asso- 
^te  Reformed  synod,"  which  consisted  of  those  presbyteries  met 
together  for  mutual  assistance,  and  for  managing  the  affairs  of 
^  church  under  its  care. 

This  form  of  government  by  presbyteries  and  one  synod,  con- 
tinued until  eighteen  hundred  and  two,  during  all  which  time 
tbiB  associate  synod  was  the  supreme  head  of  the  church,  as  to 
^  government  and  order.  In  eighteen  hundred  and  two,  the 
q^,  by  the  assent  of  the  presbyteries,  resolved  to  divide  itself 
into  fiNir  particular  synods,  and  to  form  a  general  synod,  which 
^  its  first  meeting  at  Greencastle,  in  Pennsylvania,  on  the 
b>t  Wednesday  of  May,  eighteen  hundred  and  four. 

This  gederal  synod  was  composed  of  delegates  from  the  seve- 
^  presbyteries,  with  powers  expressly  defined  in  their  constitu- 
tion; and  to  that  definition  of  their  powers  I  refer,  to  ascertain 
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their  extent,  with  this  remark,  that  their  powers  were  ddeg: 
and  Dot  inherent 

By  the  seventh  section  of  the  sixth  chapter  of  their  cbi 
goremment,  it  is  declared  that ''  the  general  synod  thus  ocm 
tuted,  is  in  every  respect  to  the  particular  sjniods,  what  the 
ter  are  to  the  presbyteries  within  their  bounds.  It  is  also 
province  of  the  general  synod  to  decide  questions  respecting* 
trine  and  discipline,  to  bear  testimony  against  errors  and 
moralities,  to  correspond  with  other  churches,  and  in  genera 
preside  over  the  religious  interest  of  the  church  at  large.* 
no  regulntion  intended  to  be  universal  and  permanent,  sbal 
established  without  previously  transmitting  them  to  the  sev 
presbyteries,  that  they  may  have  time  to  consider  and  re 
their  judgment  thereon." 

As  this  definition  of  the  powers  of  the  general  synod  refer 
the  power  of  the  particular  synods  over  the  presbyteries  wit 
their  bounds,  it  becomes  necessary  to  inquire  as  to  that  pon 

By  the  second  section  of  the  same  chapter,  after  redtin] 
variety  of  specific  powers,  it  is  declared  that  they  have  pa 
"  generally  to  make  such  regulations,  with  respect  to  prediytei 
sessions,  and  people  under  their  cate,  as  do  not  interfere  with 
established  order  of  the  church." 

It  is,  therefore,  evident  that  the  particular  synod  can  do  no 
that  shall  "  interfere  with  the  established  order  of  the  churc 
and  as  the  general  synod  is  in  every  respect,  to  the  partia 
synods,  what  the  latter  are  to  the  presbyteries  within  their  boui 
I  conclude  that  their  powers  are  not  more  extensive  than  tb 
of  the  particular  synod ;  unless  upon  a  &ir  construction  of  bc 
other  part  of  the  seventh  section  above  quoted,  that  furt 
powers  can  be  inferred.  These  further  powers  are  '^  to  dec 
questions  of  doctrine  and  discipline,  to  bear  testimony  agtti 
errors  and  immoralities,  to  correspond  with  other  churches,  f 
in  general  to  preside  over  the  religious  interests  of  the  cburcli 
large."  Here  is  no  authority  given  to  interfere  with  the  establi 
ed  order  of  the  church.  And  as  to  the  last  clause  of  said  arti 
respecting  the  establishment  of  regulations,  which  are  intern 
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to  be  QQivemal  andpttmaiieiit,  I  conmder  thai  as  a  limiiationi 

nuber  than  a  grant  of  power. 
fVom  these  pranieeB,  I  conclude  that  the  general  synod  had 

00  anthority  to  do  any  act,  or  make  any  rqrulation  which 

skald  interiere  with  the  established  order  of  the  church. 

In  order  to  apply  this  principle  to  the  articles  of  anion,  it  is 
Decenary  to  examine  those  articles,  and  see  if  they  do  in  foot 
ioterfiBTB  with  the  established  order  of  the  church.  And  in  order 
to  Qodefstand  their  true  bearing,  they  are  to  be  considered  as 
valid,  and  of  course  obligatory  upon  the  several  presbyteries 
oomposii^  the  general  i^nod ;  and  in  that  view,  let  us  inquire 
what  would  have  been  their  eflbct. 

Bjr  the  second  article,  the  two  seminaries  are  consolidated, 
and  of  course  one  of  them  ceased  to  exist 

By  the  fourth  article,  the  thecdogical  library  and  funds  belong- 
ing to  the  Associate  Reformed  church,  are  transferred,  and  be- 
bog  to  the  seminary  at  Princeton,  and  consequently,  it  is  the 
nmnary  of  the  Associate  Reformed  church  that  ceased  to 
ena. 

By  the  third  article,  it  appeare  that  the  general  synod  of  the 
Aaodate  Reformed  church  had  become  indebted  to  their  church 
io  the  sum  of  nine  or  ten  thousand  dollars,  and  by  that  article 
it  is  provided,  "that  the  united  body  agree  to  make  a  joint  effort 
to  repay  the  same."  Here  we  find  that  the  two  churches  are 
united  and  form  but  one  body  or  church,  and  of  course  one  of 
the  churches  must  have  ceased  to  exist,  and  the  question  ig^ 
which  church  survived  ? 

We  have  already  seen,  by  the  fourth  article,  that  the  theolo* 
gical  library  and  funds  of  the  Associate  Reformed  church,  are 
tfamferred,  and  belong  to  the  seminary  at  Princeton  ;  and  by 
the  eecond  article,  that  the  theological  seminary  of  the  Associate 
Reforaied  church  had  ceased  to  exist,  and  therefore,  k  cannot 
he  presumed,  that  the  Associate  Reformed  church  survived^ 
having  already  given  away  her  library  and  funds. 

But  this  view  of  the  case  is  confirmed  by  the  first  section, 
wUch  provides  "  that  the  different  presbyteries  of  the  Associate 
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Reformed  church,  shall  be  amalgamated  With  thoee  of  the 
general  assembly ;  or  if  they  choose,  they  shall  retain  tbeff 
separate  organization,  in  which  case,  they  shall  have  as  fall 
powers  and  privileges  as  any  other  presbytefy  in  the  united 
body,  and  shall  attach  thems^ves  to  the  synods  most  conve- 
nient ;"  thus  giving  to  a  presbytery  of  the  Associate  Reformed 
church,  the  privilege  of  being  attached  to  the  most  oonvenieDt 
Presbyterian  synod,  and  to  the  general  assembly. 

Upon  a  fair  construction  of  these  articles  of  union,  it  is  mani- 
fest that  the  Presbyterian  church  was  the  body  thai  was  to  sv- 
vive ;  and  this  was  evidently  the  view  taken  of  it  by  those 
who  formed  the  union,  for  by  reference  to  the  minutes  of  their 
proceedings  in  May,  eighteen  hundred  and  twenty-two,  after 
the  adoption  of  the  articles  of  union,  I  find  that  the  genend  as* 
sembly  of  the  Presbyterian  church,  invite  all  the  ddegJBOes  at  thi    < 
synod,  to  take  their  seats,  as  members  of  the  general  aasonUyf   ^ 
which  is  accepted ;  and  it  is  resolved  by  the  general  sjrnod  #•>. 
the  Associate  Reformed  churcb»  "  that  all  the  nrinutes  and  ilK- 
cuments,  together  with  a  complete  series  of  the  published  eztiacll' 
belonging  to  the  general  sjrnod)  be,  and  they  are  thereby  direelel 
to  be,  by  the  clerk  deposited  with  the  session  of  the  coogregalkn 
of  Spruce  street  church,  subject  to  the  future  disposal  of  the 
general  assembly  of  the  Presbyterian  church." 

It  was  the  obvious  intention  of  those  who  formed  the  union, 
and  it  is  evident  from  the  articles  of  union  themselves,  and  the 
proceedings  had  thereon,  that  the  Associate  Reformed  church 
should  be  merged  in  the  Presbyterian  church,  to  all  intents  and 
purposes ;  and  such  has  been  the  fact,  with  regard  to  thoee  who 
came  in  under  the  union  ;  and  such  would  have  been  theefleot, 
as  to  the  whole  church,  if  those  articles  of  union  had  been  con- 
sidered by  all  as  obligatory.  By  this  act  they  not  only  interfere 
with  the  established  order  of  the  church,  but  actually  destroy 
the  church  of  which  they  are  the  highest  judicatory. 

It  has  not  been  contended,  nor  do  I  think  that  it  can  be, 
that  the  power  of  the  general  sjrnod  of  the  Associate  Reformed 
church  had  this  extent    Chancellor  Dessasure  very  justly  re- 
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ttirkBy  ^Ifast  one  of  the  fundamental  rules  of  incorporate  bo* 
diee  is,  that  the  members  are  not  to  do  any  act  which  may 
destroy  its  existence,  orinjure  its  privileges."  And  the  reason 
of  the  rule  ap|dies  with  equal  force  to  vohiiitary  associations. 

I  thereibie  oonchidej  that  the  union  is  invalid,  and  that  the 
AwBoriate  Refiormed  church  still  have  the  same  rights  and  inter- 
a*  in  these  books  and  funds,  that  they  had  beJEnre  the  adoption 
of  these  arUcles  of  union. 

Bdt  it  was  contencbd,  that  the  general  sjmod  had  a  right  to 
transfer  this  library  and  these  funds  to  the  seminary  at  Prince- 
ton, abbough  they  might  not  have  had  the  right  to  farm  the 


I  do  not  think  it  necessary  here  to  inquire,  how  fiur  they  had 

the-power  todisposeof  this  property ;  for  1  consider  this  transfer 

of  the  books  and  papers,  as  a  consequence  of  the  qnion^  and  ne- 

casnrily  connected  with  it,  in  all  its  parts ;  they  must  stand  or 

.\1UI  together.    It  cannot  be  supposed,  that  they  intended  to 

•.Mnsfer  this  propnty  as  adistinct  act,  to  be <M>nsidered  as  valid) 

:'  dttiough  the  other  parts  of  the  agreement  were  void. 

It  only  rsmains  to  inquire,  whether  the  cajK  presented,  be  a 
esse  proper  far  the  interference  of  a  court  of  equity ;  and  whether 
flme  oomi^ainants  are  the  proper  parties  to  ask  its  aid. 

The  property  in  dtqputej  was  driginaUy  given  for  the  benefit 
of  the  Associate  Reformed  church,  ainl  held  in  trust  for  the  pur- 
ponof  erecting  and  maintaining  a  theological  seminary  for  the 
^docalion  of  youth  for  the  holy  ministry ;  and  also  for  a  library 
for  Ae  me  of  the  seminary.  By  the  third  efection  of  the  ori' 
ginal  resdution,  under  which  Dr.  Mason  was  appdnted,  be 
waa  authorized  and  enjoined  to  solicit  donations  in  money,  for 
Aeporpose  of  ^'  erecting  and  roaintaming  a  theological  seminary, 
fa  the  education  of  youth  for  the  hdy  ministry."  And  by  the 
famh  section,  he  was  *^  authorized  to  purchase  a  library  for  said 
Koinary,  and  a  collection  of  those  books  which  are  most  need- 
fel  and  useful  for  this  synod,  to  be  distributed  among  their  min« 
>to  and  students,  as  shall  be  directed,"  &c. 
Voder  these  resolutions,  Dr.  Mason  obtained  these  donations, 
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and  io  hk  report,  dated  October  twenty-eixth,  eighteen  hundred 
and  two,  after  stating  the  amount  of  moneys  received,  he  re> 
marks,  ^^  of  the  money,  the  principal  part  has  been  expended  in 
the  purchase  of  books,  most  of  which  are  to  be  deposited  in  the 
library  of  the  seminary;  the  rest  may  be  disposed  of  by  sale, 
as  the  synod  shall  direct,  but  cannot  be  given  away,  unless  their 
price  be  r^aced,  as  the  whole  of  the  pecuniary  donations  were 
made  to  the  seminary  exclusively." 

And  the  synod  themselves,  when  applied  to  by  the  Lexington 
academy,  for  part  of  these  books,  resolve,  ^  that  they  cannot, 
consistently  with  good  fiutb,  divide  the  moneys  contributed  ex- 
pressly to  the  seminary  they  have  now  instituted  nor  the 
library  purchased  with  part  of  those  moneys." 

It  is,  therefore,  manifest  that  this  property  was  trust  property, 
and  that  neither  Dr.  Mason,  nor  any  other  person  into  whose 
hands  it  might  come,  bad  a  right  to  apply  it  to  any  other  pur- 
pose than  that  for  which  it  was  originally  intended ;  and  it  is 
the  duty  of  this  court,  upon  a  proper  application,  to  see  that  this 
trust  is  not  abused. 

Let  US|  then,  inquire  if  these  complainants  are  the  proper  par- 
ties to  ask  relief  in  this  case.  At  the  time  of  the  acquisition  of 
this  property,  the  Associate  Reformed  church  existed  under  the 
same  organization  that  it  now  exists ;  but  since  that  time,  vari- 
ous parts  have  separated  from  the  original  church,  and  thereiqr 
lost  all  right  and  title  which  they  had  to  this  property ;  for  itka 
well  settled  principle,  that  when  part  of  any  religious  association 
separate  and  establish  a  new  society^  they  cease  to  be  membert 
of  the  original  society,  and  have  no  longer  Any  claim  to  thdr 
property.  In  eighteen  hundred  and  twenty,  the  synod  of  Scio- 
to separated  fix)m  the  original  church,  and  the  congregations  of 
the  presbytery  of  Big  Spring,  which  were  opposed  to  the  union, 
afterwards  attached  themselves  to  that  synod.  In  eighteen  hun- 
dred and  twenty-one,  the  synod  of  the  Carolinas  separated,  and 
by  the  union  a  large  portion  of  the  church  united  themselvee 
with  the.  Presbyterian  church }  but  a  great  majority  of  the 
churches  in  the  state  of  New  York,  refused  to  concur  in  the 
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nniHi,  and  (hey  now  consist  of  more  than  tfaiity  congpegations, 
onder  the  government  of  the  synod  of  New  York,  retaining 
theirsepaiate  existence,  in  the  established  form  and  order  of  the 
Associate  Keformed  church ;  they  have  a  theological  seminary 
established  at  NewbuFgh,  in  connection  with  and  maintained 
by  the  church,  and  this  is  the  identical  church  for  whose  use 
this  property  was  originaHy  given.  Who,  then,  should  tLfpeBLt 
and  claim  the  aid  of  this  court,  to  restore  this  property  to  the 
use  for  which  the  donors  intended  k? 

The  general  synod  is  not  incorporated,  and  therefore;  cannot 
act  as  trustees  for  this  purpose.  But  the  complainants  are  in- 
corporated, and  may  be  trustees  and  hold  thb  propeity  for  the 
use  of  the  chuKh,  provided  the  act  by  which  they  were  incor- 
porated gives  them  such  authority.  By  the  bill  it  appears,  and 
it  is  admitted  by  the  answer,  that  ^ley  are  entitled  "  to  the  pri- 
vikgea  of  taking  into  theif  possession  and  custody,  all  the  tem- 
poralities belonging  to  their  churches,  whether  the  same  consist 
of  personal  or  real  estate;  and  whether  the  same  shall  have 
been  giv^6n,  granted,  or  devised,  directly  to  their  churph,  or  to 
any  other  penon  for  t)ieir  use ;  and  of  sueing  or  being  sued,  by 
their  ooqiorate  name  or  tide,  in  all  courts  of  law  or  equity ;  and 
of  reeoArering,  holding,  and  enjoying  all  the  debts,  demands, 
ngfats  and  privileges,  and  eittates,  belonging  to  their  churches,  in 
whatsoever  name  the  same  may  have  been  acquired,'^  &c. 

The  bill  also  charges,  and  it  is  admitted  in  the  answer,  ^'  that 
there  now  are  in  the  state  of  New  York,  seventeen  other  Asso- 
ckte  Reformed  churches,  also  incorporated  under,  and  according 
to  the  provisions  of  the  said  act,  associated  with  the  complain- 
ants, prbfesaing  the  same  articles  of  faith,  the  same  church  dis- 
cipline afid  government,  and  governed  by  one  and  the  same  sy- 
nod or  church  judicatory,  called  the  Associate  Refiumed  synod 
of  New  York,  and  forming  and  comprising  a  distinct  body  or 
iMt  of  christians,  under  the  general  denomination  ot  "the  As- 
ttOBte  Befbrmed  church.'' 

If  these  different  congregations,  forming  the  Associate  Re- 
tvmad  ehurchfbad  not  become  incorporated,  it  would  have  been 
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competent  for  any  person  belonging  to  that  church,  on  behi 
of  himself  and  all  otheni  belonging  to  that  church,  and  enticli 
to  the  use  of  those  books  tod  funds,  to  have  enforced  the  exec 
lion  of  that  trust  in  this  court. 

In -the  case  of  Chancy  v.  iUay,  Prec.  in  Chan.  692,  tl 
court  sustained  a  bill  filed  by  the  treasurer  and  manager  of  cc 
tain  brass  works^  on  behalf  of  themselves  and  all  other  propri 
tors  and  ownets,  against  the  late  treasurer  and  manager,  to  a 
them  to  account  for  the  misapfdieatioa  of  funds. 

The  case  of  F\ilU  v.  Ready  3  Ves.  69,  establishes  the  san 
doctrine. 

And  in  the  case  of  Beatty  and  Ritchie  t.  Kurtz  and  eiker 
8  Petersj  666,  679,  the  IttU  was  filed  by  the  complainants,  s 
leging  themselves  to  be  trustees  and  agents  for  the  CSenos 
Lutheran  church,  on  behalf  of  themselves  and  the  memben  .( 
the  said  church ;  and  it  was  sustained,  although  the  church  hs 
never  been  incorporated. 

Vj  then,  it  wodd  have  been  competent  for  the  memben^  ii 
dividuaDy,  to  have  enforced  the  execution  of  this  trust,  for'll 
benefit  of  the  whde,  I  ean  imagine  no  good  reaMm  why:  tbi 
should  not  be  authorized  to  form  themsdvee  into  eoiporatiop 
for  the  purpose  of  more  conyeniently  asserting  and  enfotcni 
those  rights  which  they  had,  and  could  assert  in  their  individoi 
capacity.  ^  . 

In  the  case  of  the  Presbyterian  church  of  EethA  v.  the  Ei 
ecuiere  of  Dwmom^  \  Eq.  R.  164,  ^theAmds  were  coHecte 
by  vcAuntary  subecripdon,  to  uphold  a  smirch  niid  paraonagi 
for  the  use  of  the  eongregatioii  and  ministers,  near  Poupo 
river,*  This  chuvdi  was*  not  incbrpcN-ated  at  the  time ;  Jlutm 
DouBom,  the  surviving  trustee^  who  had  possession  of  the  pi^ 
perty  for  a  long  time,  attempted,  by  his  will,  to  divide  it,  and  \ 
divert  a  part  of  it  for  the  use  of  another  church.  The  con 
pkunants  afterwards  became  incorporated,  and  filed  their  bi 
against  the  executors  of  Donnom,  for  an  account  of  the  propert; 
and  the  court  w^ere  of  opinion  ^'that  Dounom  had  no  r^t  t 
divest  the  limds  of  the  society  to  diBatni  purposes  than  wbi 
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tbey  were  originally  intended  for ;"  and  they  decreed  '^  Chat  the 
firnds  should  be  assigned  over  to  the  complainants,  for  the  bene- 
ft  of  (he  Bethel  church." 

Andinthecaseof  the  Cano^oAara  v.  LMer^  2  Paiges 

43,  the  complainants  and  odiers,  associated  for  the  purpose  of 

building  a  church,  and  the  defendant  agreed  to  give  a  lot  for 

the  purpose ;  vduntary  subscriptions  were  caiBed,  and  a  church 

boik  on  the  premises.    Afterwards,  the  associates  were  incor- 

pmated,  and  iM  the  bill  in  their  corporate  name ;  and  the 

chancellor  remarked,  ''that  although  the  agreement  to  convey 

this  lot  was  made  before  the  society  waa  incorporated,  yet  in 

equity  the  agreement  ought  to  be  carried  into  effect  with  the 

incorporation,  which  now  r^esents  the  rights  of  the  original 


These  authorities  confirm  the  view  which  I  have  taken  of 

the  case,  and  satisfy  me  that  these  complainants  are  the  proper 

paitM  in  court ;  aind  that  they  are  authorized  to  receive  these 

boob  and  funds,  and  to  hold  them  in  trqst  for  the  use  of  the 

cfadrch,  according  to  the  intention  of  the  dDnors. 

Decree  accordingly. 


If' . .; 
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JoBN  McKelway  V«  JaMB8  CoOKw 

M.»  bj  indtntim,  kutdtoC.aiaaUpiilatadmii^aMwaidU  witha^^j^Mtfi^ 
of  water  to  drire  it  ••  equal  to  mx  bon^  power."  At  the  tioie  of  e«»citiic 
the  leaae,  it  waa  geAeraHy  itadentood,  aiid  tolleved  tiy  the  leMor  litot  t  INI 
qoaatitj  of  water  would  eonatitote  a  horae  power  at  tba  aile  of  the  njBt  thn 
waa  aetually  required,  and  the  rent  waa  graduated  upon  that  enoaaoiia  ai. 
anmption.    HM^ 

That  the  oomplainant  muat  aufler  the  conaequcHDoee  of  hie  miatake,  aad  thil 
he  waa  neither  entitled  to  charge  the  defendant  a  higher  rent  than  thn<i**f- 
nlaled  in  the  leaee,  nor  to  reatrain  him  Irom  drawing  a  quantitf  of  water 
equal  to  six  hone  power. 

Nor  win  the  oomplainant  be  entitled  to  relief  although  the  defimdaait  hhMrif 
aeted  at  the  ezeoution  of  the  lease  under  the  aame  erroneoua  impfoaifcw, 
unleei  it  appear  that  he  ezpreedj  agreed  that  the  etipulated  powar  afaouU 
be  guaged  upon  auoh  erroneoua  eatimate. 

The  complainant,  in  the  bill  of  compIMnt  by  him  flbdi 
charges,  that  he,  being  the  ovmer  of  a  certain  mill  rite  in  Treo- 
ton,  in  February,  eighteen  hundred  and  thirty-four,  oneTHDiam 
G.  Cook,  agent  of  the  defendant,  but  not  then  known  to  the 
complainant  to  be  such  agent,  entered  into  a  verbal  agraemoit 
with  him,  the  putport  of  which  was — 1.  That  McKdway 
should  erect  a  single  saw-mill  upon  his  ritOi  of  substaatial  ma* 
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leriBl^  to  be  of  oBrtam  dimflDibiit ;  dioiild  fbraiah  water  to 
dim  the  ttilli  and  dfeould  deliver  poaaesMii  of  the  miU,  so  fiir- 
liished,  to  Wmiam  G.  Cook»  or  to  such  peraon  or  peraoDs  as  he 
should  eiibstHiito  io  bis  plaoe,  to  occupy  and  enjoy  for  five  yean. 
Sl  Thai  Che  rent  to  be  annually  paU  by  Cook,  or  the  penoo 
substituted  by  him,  should  be  ascertained  upon  the  eompletion 
of  Che  mill,  by  adding  to  whatever  sum  McKelway  should  pay 
the  Tnoton  Delaware  FaUs  oompany  jbr  the  water  fiiruHhed, 
ten  per  cent  upon  the  aaaooiil  of  cost  of  building  and  materials 
fiur  miy,  and  six  per  oeitt.  on  the  site,  valued  at  one  thouaand 
ddlan. 

A  few  days  after  the  making  ot  this  agreement,  WilHam  O. 
Cook  called,  with  James  Cook,  the  defendant,,  upon  McKelway, 
and,  <fisBlpsing  his  agency,  James  Cook  expressed  his  approba* 
lioa  of  the  agreement  and  as^mfd  the  performance  on  bis  part 
Sbbtor  IftcKelway  immediately  proceeded,  under  the  agreement, 
topQtup  the  mill,  and  in  the  folbwing  September  comfdeted  it, 
at  a  cost  of  two  thousand  two  hundred  and  forty  dollars,  and 
delivered  it  into  the  possession  of  the  defendant,  who  has  ever 
■aoe  enjoyed  it,  under  a  lease  obtained  in  the  following  man- 
Soon  after  making  the  verbal  agreement  with  the  defendant, 
doctor  McKelway  requested  him  to  have  it  put  in  writing,  to 
which  Cook  made  excuses  and  occasioned  delays,  until  the 
tventy-ninth  of  March,  eighteen  hundred  and  tbirty-foiur«    M 
this  time  all  the  ccntracto  for  building,  and  furnishing  the  ma- 
toials  for  the  mill,  were  entered  into,  and  the  amount  it  was  to 
cost  being  thus  asoeitained,  upon  again  requesting  the  reqp(md* 
cat  to  put  the  agreement  above  stated  in  writing,  Cook  proposed, 
dial  aa  all  Che  items  of  charge  which  in  the  aggregate  were  to 
Ik  the  amount  of  the  yearly  rent,  according  to  the  agreement, 
mn  now  known,  a  lease,  in  lieu  of  the  agreement,  should  be 
inwn  and  eieculed,  to  be  in  all  things  based  upon  the  stqaila- 
tin  of  the  veihal  agreement,  to  which  doctor  MoKdway  OM- 
Mtad.    ThsleassfoUows: 
^Tkam  indentnre,  made  the  twen^*iimth  d^r  ef  Much,  in 
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the  year  of  our  Lord  eighteen  hundred  and  thiriy-f9ar,  between 
John  McKelway,  of  the  city  of  Trenton,  county  of  Hunteidoii, 
and  state  of  New  Jersey,  of  the  one  part;  and  Jamei  Cook,  of 
the  city,  county  and  state  aforesaid,  of  the  other  part,  witneHBth, 
that  the  said  John  McKelway  doth  demise^  gmnt  and  lease 
unto  the  said  James  Cook,  his  executors,  administmtnci  and  as- 
signs, all  that  lot  of  land  situate  in  thesaidcity,andadjfle6Btto 
the  Delaware  Falls  company's  canal  or  raceway,  with  the  saw- 
miD  thereon  erecting,  which  is  to  be  buflt  two  stories  high  and 
oompletdy  finished  in  all  its  parts  by  the  fint  day  of  Jun^  nebct 
ensuing,  at  the  proper  costs  and  charges  of  him  the  said  John 
HcKelway,  and  the  said  saw-mill  to  be  supfdied  with  water 
ficom  the  said  Delaware  Falls  company's  canal  or  raceway  with 
a  quantity  equal  to  six  horse  power,  the  rent  of  which  jsaid 
water  is  to  be  paid  by  him  the  said  John  McKelway  to  the  said 
Delaware  Falls  company :  To  have  and  to  hdd  the  said  premi- 
ses for  the  term  of  four  years  and  ten  months  from  the  fint  day 
of  June  next  ensuing,  yielding  and  paying  therefor  yearly  and 
every  year  (by  quarterly  payments)  during  the  said  temi|  the 
yearly  rent  ct  four  hundred  and  forty-six  ddlars ;  that  is  to 
say,  the  sum  of  one  hundred  and  eleven  ddlars  and  fifty  cents 
on  every  quarter  day  from  the  commencement  of  this  demise, 
except  the  first  payment  which  foils  due  on  the  first  day  of  July 
next  ensuing,  that  being  only  one  month's  rent  will  be  the  siui 
of  thirty-seven  dollars  and  sixteen  and  two-thirds  cents — And 
the  said  James  Cook  doth  for  himself,  his  heirs,  executoni  and 
administratorB,  covenant  with  the  said  John  McKelway, .  his 
heirs  and  assigns,  that  hC;  the  said  James  Cook,  his  heini,  execu- 
tors and  administrators,-  shall  pay  to  the  said  John  McKelwqri 
his  heira  and  assigns,  the  aforesaid  yearly  rent  of  four  hnndied 
and  forty-six  dollars,  at  the  times  appointed  as  aforesaid:  And 
also  that  he  the  said  James  Cook,  his  executors^  adminiatralon 
or  assigns,  will  during  the  said  term,  at  his  and  their  proper 
oosls.and  charges,  well  and  suflkiently  rqiair  all  and  every 
diamage  or  damages  which  the  said  premises  may  sustain  doring 
the  said  temii  so  for  as  the  same  may  be  occasioned  through- the 
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cardessneas  or  ioatteotMHi  of  him  the  said  James  Cook,  or  his 
heira  or  assigns :  And  the  said  John  McKelway  doth  for  him- 
sdtf  his  heiiv,  eaoecutoiB  and  administrators,  covenant  with  the 
said  James  Cook,  bis  heirs  and  assigns,  that  he  the  said  John 
McKelway,  his.  executors^  administrators  or  assigns,  will  during 
the  said  term,  at  his  and  their  proper  costs  and  charges,  well 
aad  sufficiently  repair  and  keep  in  repair  the  said  premises  so  &r 
as  the  same  may  become  deranged  through  what  is  usually 
termed  oomroon  or  natural  wear  and  tear:  And  also  that  the 
said  John  MoKdiway,  for  himself,  his  heirs,  executors  and  ad- 
ministntfors,  guarantees  that  the  said  sAw-mitI  shall  have  such  a 
auppiy  of  water  as  to  enable  the  said  James  Cook  or  his  heirs  or 
assigBs  to  saw  lumber  therein  ten  months  in  each  and  every 
year  from  the  commencement  of  this  demise,  and  that  an  ample 
supply  of  water  shall  be  had  for  eleven  months  iu  each  and 
eveiy  j«ar  during  the  term  aforesaid :  But  if  there  should, 
UwMJgh  any  cause  or  causes  whatever,  be  a  failure  of  water  so 
that  the  said  James  Cook,  or  Bis  beirs  or  assigns,  could  not  reap 
the  advantage  of  the  use  of  the  said  saw*mill  and  water  for\  the 
tfma  guaranteed,  then  a  reduetioa  of  the  rent  shall  teke  place  in 
poportioa  tii  the  time  wantii^  in  the  guarantee  as  aforesaid,  both 
as  to  the  saw-mill  and  water :  And  lastly,  that  the  said  James. 
Cook,  his  executors,  administrators  or  assigns,  at  the  expiration 
of  the  said  term,  shall  and  will  yield  up  the  said  premises  in 
good  and  sufficient  repair  (destruction,  by  fire,  war  and  tempest 
always  excepted)  unto  the  said  John  McKelway,  his  heirs  and 
twigos. 

The  faUl  then  proceeds  to  explain  the  clause  of  guaranty  con* 
tsined  in  the  lease,  by  reciting  parte  of  the  eighth,  ninth,  and 
tioth  articles  of  the  printed  proposals  by  the  Trenton  Delaware 
FaBs  company  for  renting  their  water,  (which  proposals  ar^ 
Bttde  part  of  the  bill,)  and  charges,  that  it  was  under  the  pnh 
niuis  and  obligatk>ns  of  those  proposals  that  Doctor  McKel- 
way  nnted  of  the  cooapany  the  water  lor  the  mill,  and  that  the 
gvoanty  in  the  lease  was  intended  merely  for  the  purpose  of 
iBimdiicbig  tba  ium^  or  similar  obligation 
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Cook,  as  his  lessee,  as  under  the  proposals  subsisCed  between  the 
company  and  himself,  as  their  lessee — and  that  the  guaranty 
was  not  intended  to  impose  upon  Doctor  McKelway  the  burden 
and  expense  of  furnishing  a  greater  quantity  of  water  thanihat 
inentitmed  in  the  lease,  should  that  prove,  insufficient  to  propel 
the  mill,  without  an  increase  of  rent  to  be  paid,  in  proportion  to 
the  increased  quantity  .of  water  called  for.  , 

Having  thus  explained  ihe  guaranty,  the  bill  charges,  that  on  the 
day  of  the  execution  of  the  lease,  and  at  all  times  previous,  it 
was  given  out  by  the  Trenton  Delaware  Falls  company,  and 
was  notoriously  and  universally  the  understanding  of  the  mill 
owners  upon  their  raceway,  and  of  persons  connected  with,  or  in 
the  employ  of  the  company,  and  was  undoubted  and  uncontra- 
dicted, that  at  the  site  of  the  said  mill  nine  square  inches  of  wa- 
ter under  a  three  feet  head  constituted  a  horse  ppwer.  And  it 
k  expressly  alleged,  that  in  several  conversations  between  Mc- 
Kelway and  Cook,  both  before,  subsequent  to,  and  about  the 
time  of  the  execution  of  the  lease,  it  was  stated  and  dislincUy 
understood  between  them,  that  nine  square  inches  under  three 
fiset  head,  drawn  from  the  company's  raceway  at  the  aite  of 
McKel way's  mill,  was  a  horse  power,  according  to  the  full  maan- 
ing  of  the  term  as  found  in  the  lease. 

By  the  sixth  article  of  the  proposals  of  the  company,  it »  made 
obligatory  upon  all  of  their  lessees  to  make  and  maintain  in 
good  repair  the  flumes  and  hend^races  of  their  respective  taiib, 
and  also  to  construct  and  keep  in  repair  an  aperture  and  gate 
through  which  the  water  was  to  be  drawn  and  measured,  aqd 
for  the  neglect  of  so  doing  summary  and  legal  remediea  were 
stipulated.  On  the  6fteenth  of  April,  eighteen  hundred  and 
thirty-Ave,  the  company  ordered  a  committee  of  their  body  to  s^ 
the  apertures,  who  proceeded  under  the  order  and  set  that  <tf  the 
complainant's  mill  on  the  fourth  of  September  following.  Ihb 
aperture  so  set  was  sixty-6ve  inches  in  length  by  one  inch 
and  three-eighths  of  an  inch  in  width,  forming  an  area,  or  open* 
log,  of  eighty-nine  and  a  quarter  square  inches,  and  was  adjusted 
under  a  head  of  twelve  inches,  being  equivalent  to  fifty*fbiir 
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aqmre  inches  of  aperture  under  a  three  feet  head,  or  to  rix  boree 
power,  aoGordinfc  to  the  understanding  of  the  parties  at  the  date 
of  the  lease.  It  was  then  found  that  the  power  thus  obtained 
would  not  drive  the  mill.  McKelway  then  proposed  to  lease  as 
much  more  as  was  necessary  of  the  company,  if  Cook  would 
obligate  himself  to  pay  the  same  increase  of  rent  that  the  com- 
plainant would  have  to  paylio  the  company.  This  Cook  refused 
to  do,  bat  took,  bqt'  the  aperture,  and  drew  the  water  without 
measure  from  the  company's  raceway,  ooiurary  to  their  rules 
and  proposals,  binding  upon  McKelway,  and  thus  exposing  him 
to  actMlis  for  damages. 

The  biU  further  charges,  that  in  drawing  the  water  thus  upon 
the  wheel  of  the  mill  without  measure,  the  defendant  drives  the 
mill  with  such  vkilenise  and  irr^ularity  as  to  cause  unusual  wear 
and  damage  to  the  machinery,  and  to  jar,  weaken,  and  irrema* 
diaUy  damage  the  mill  itself. 

It  ie  further  charged,  that  Cook  is  in  moderate  circumstances, 
with  but  trifling  if  any  real  estate,  and  would  not  be  able  to 
respond  in  damages  at  law  for  the  injury  sustained  by  the 
mill,  &c 

The  biH  prays  an  account  for  all  damages  the  complainant 
bas  already  sustained  by  the  unlawful  condua  of  the  said  Cook, 
and  also  an  injunetk>n : 

1.  To  restrain  Cook  from  drawing  excessive,  unmeasured 
and  unauthorized  quantities  of  water  from  the  raceway  of  the 
company  upon  the  wheel  of  the  mill,  thereby  jarring,  weaken- 
ing, and  dtiing  permanent  injury  to  it. 

2.  Also,  from  using  any  other  form  or  substance  of  aperture 
Aan  that  prescribed  by  the  proposals  of  the  company.' 

3.  Also,  from  using  a  larger  aperture  than  will  supply  a 
Vuuitity  of  water  equal  to  six  horse  power,  according  to  the 
ineaoiDg  of  the  lease,  to  wit,  fifty-four  square  inches  under  a  three 
feethead. 

The  defendant,  by  bis  answer,  admits  that  McKelway  owned 

^ site,  as  charged,  and  that,, having  it  in  contemplation  to  erect 

i       ^  Biiw-niill  thereon,  some  time  in  Febraaryi  eighteen  hundred  and 
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thirty-foar,  William  G.  Cook  propowd  to  him  to  rent  the  miB, 
and  offered  to  pay  therefor  an  annual  rent,  to  amoont,  io  additioo 
to  the  sum  which  the  doctor  would  have  to  pay  for  tb^  water  to 
the  company,  to  ten  per  cent,  on  the  actual  coet  of  the  mill,  and 
aixty  dollars  per  annum  for  the  site.    Before  and  at  that  ijme  the 
defendant  and  his  brother,  William  G.  Cook,  contemplated  eA- 
tering  into  partnership  in  the  business  of  sawing  lumber ;  and 
the  defendant  believes  that  the  proposal  was  made  by  his  brother, 
with  the  view  of  obtaining  the  mill  for  himself  and  the  defend^ 
ant ;  but  no  contract  of  partnership  was  then  actually  eiMered 
into  between  them,  nor  was  there  ever  after ;  nor  was  his  brother 
bound  to  admit  the  defendant  to  any  beneAt  from  the  contract 
with  the  doctor ;  and  denies  that  William  G.  Cook  was  his  agent 
in  making  the  agreement,  or  that  he  ever  recognized  him  as 
such.    And  further,  that  if  the  agreement,  n»  set  forth  in  tbe 
bill,  was  made,  it  is  without  validity ;  or  if  binding  npon  W.  O. 
Oook,  still  it  was  not  binding  upon  tbe  defendant,  having  been 
made  without  his  procurement. ' 

Admits  that  the  mill  was  erected,  but  whether  in  pnisuance  of 
any  agreement  between  W.  G.  Cook  and  doctor  McKelway  or 
not,  the  defendant  nlXegpa  himself  te  be  ignorant ;  bat  believes 
tbe  mill,  as  built,  to  be  variant  in  its  constructfon  and  dinien«oM 
from  that  contemplated  by  the  doctor  at  the  time  of  the  alleged 
agreement.    Subsequent  to  that  time,  Wm.  G.  Cook  proposed 
to  defendant  to  take  the  mill  of  the  doctor,  and  carry  on  the 
business  in  his  own  name,  and  advised  him  so  to  da     Where- 
upon,  defendant  expressed  to  his  brother  his  willingness  to  take 
a  lease  on  the  mill  for  a  term  of  years ;  but  denies  that  he  ever 
recognized  W.  G.  Cook  as  his  agent  in  making  the  alleged 
agreement,  or  that  he  ever  assented  to  the  terms  of  such  agree- 
ment; and  does  not  recollect  of  any  agreement,  at  any  time, 
made  between  the  doctor  and  himself,  recognizing  the  terms  of 
that  agreement ;  but  on  the  contrary  charges,  that  being  ignorant 
of  the  quantity  of  water  requisite  to  drive  tbe  mill,  and  fearful 
of  unusual  expense  in  its  erection,  thereby  enhancing  the  rent 
beyond  his  willingness  to  pay,  and  being  unwilling  Id  fake  a 


OCTOBER  TERM,  1837.  109 

[McKolwajF  V.  Cook.] 

lease  at  an  uncertain  rent,  be  insiaied  that  8ome  certain  reni 
should  be  fixed  upon  before  entering  into  any  lease  for  the  railL 
Defendant  admits  that  the  doctor  frequently  applied  to  him  to 
enier  into  written  articles  of  agreement  respecting  the  lease,  but 
that  he  refused  to  do  so  until  a  fixed  price  should  be  agreed  upon 
as  rent ;  and  for  proof  that  no  binding  agreement  existed  between 
them,  he  charges,  that  while  these  negccialions  were  pending^ 
the  doctor  stated  to  him,  that  unless  lie  assented  lo  the  propo- 
sals respecting  the  lease,  made  to  him  by  the  doctor,  that  he 
wouU  rent  tlie  premises  to  some  other  person ;  and  upon  his  re* 
(uring  to  comply,  the  doctor  did  offer  the  mill  for  rent  or  sale* 

Oo  or  about  the  twenty-ninth  of  March)  eighteen  hundred  and 
thirty-four,  doctor  McKelvvay  proposed  to  CkK)k  to  build  the  mill 
two  stories  high,  instead  of  one,  as  originally  proposed,  and  to 
lease  biin  the  mill  for  four  years  and  ten  months,  at  a  fixed  rent^ 
to  which  proposal  he  acceded,  and  a  verbal  contract  was  made^ 
in  pursuance  of  which  the  lease  was  executed,  as  set  out  in  the 
hill.  Neither  admits  or  denies  but  that  the  amount  of  rent  agreed 
tipoo  between  them,  and  inserted  in  the  lease,  was  ascertained 
hy  the  complainant  in  the  manner  alleged  in  the  bill;  but  insists 
that  it  was  not  communicated  so  to  him^  and  was  not  the  basis 
of  the  contract  on  bis  part ;  that  so  far  as  he  acted,  it  was  upon 
<t  simple  proposal  to.  pay  a  stipulated  rent,  without  reference  to 
^oy  previous  contract ;  that  he,  at  that  time^  did  not  know  the 
rent  charged  by  the  Delaware  Falls  company,  for  the  use  of  the 
^^f  necessary  for  the  mill,  nor  was  any  exhibit  made  to  him 
relative  thereto ;  that  he  then  was,  and  is,  ignorant  of  the  cost 
^ihe  mill,  but  believes  that  at  the  date  of  the  lease,  the  cost  of 
^e  mill  was  unknown  to  the  complainant,  and  that  material 
changes  were  made  in  ils  construction,  after  the  date  of  the  lease, 
^hereby  (he  cost  was  materially  enhanced. 

The  answer  further  s(ate^)  that  pending  the  negcciation  re- 
^Pecting  the  lease,  and  about  the  time  of  its  execution,  the  de- 
fendant being  entirely  ignorant  of  the  science  of  hydraulics,  and 
01  the  mode  of  measurement  of  flowing  water,  and  being  unac'^ 

^^ioted  with  the  subject  practically)  having  hod  no  experience 
10 
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hi  reUkikm  thereto,  applied  to  the  eugioeer  of  the  Tretoton  Dela- 
Wftr^  Falb  company  to  asoertaiti  (he  quantity  of  wat«r  neoe«- 
iary  fer  the  mill,  who  informed  him  that  rix  horse  power  woqU 
be  eufl9cient,  in  coneequence  of  which'  be  contracted  for  that  quaii- 
tity ;  but  that  he  was  then  itfnorant  of  the  quantity  of  water  coo- 
Mhuting  a  horse  power,  and  supposed  the  complainant,  he  bein^ 
liindloM  of  the  mill,  and  a  stockholder  in,  arid  praddent  cS  the 
eompany,  knew  the  true  qiMintit'y  of  water  called  for  by  the  terms 
bf  tlie  lease.  Admits  that,  after  the  leieciMion  of  the  fease,  he 
r^^tedly  heard  it  stated  that  Mtit  tK}tiaTe  fftdies  Wtd»  'a  tbM 
feet  h^ad  hi  Xhb  site  of  the  rtrill,  'boilaltdAted  fei  horie  fx^ver ;  )>ut 
AMsMk  f^cbltebt  fibat,  be£!M  Ae  iiitrkiAlg  ef  flib  ItMb,  he  ^Ver 
hiJftVd  it  Mated  by  hny  ot)^,  tirhkit  cOHstittited  a  ho^  poW%i  M 
Aat  frfirtieotsir  idte,  ot  hi  any  dhe^ ;  atod  he  «i!x^i«ssly  dBtiih^  (hat 
sit  the  «t€ctfti6d  of  the  feftse,  <k  l&t  My  tiMis  prioir,  ifty^-feifr  hifMt 
kttktk,  titodeir  a  three  fecft  hend,  Was  dtt^gttatted  er  liiidemood  bb. 
Vwh^n  hitnseif  aibd  (h^  doctor  to  be«ix  horse  pewtr ;  but  ttattfioHe 
fHrttiB  We«t  Med  in  the  lesise  ia  ttvBir  a^phipHate  anid  leehnietd 
MUM ^hyne.  That^  by  the  p4ain  terinsoir^ho  t^atis, fheMMplaii- 
KM  4b  bound  to  farbish  slit  h<Me  ti6W«r  dT  #iBiidr,  ivhich  teqnirtb 
MW<ity-four  sqiiHre  inches  tinder  a  three  fbet  hhh4. 

'A4ttAl»  that  the  clauM  of  gMrfanPty  in  the  leaae  WaUr  MML 
lihdd  Intended  as  chatted  id  the  o0lfeplaioanfl^l  bill. 

Admits  that  he  entered  into  poaseitoion  of  the  mUl  abetit  tb6 
flr^  of  August,  eighteen  bandied  and  thirty-four,  and  tonthMiBd 
ihetefO,  ilnndolested,  untilabotK  the  tweoty«fouiiih  of  Sapteoiber, 
eighteen  hundred  and  thitty-five,  during  all  which  tiim  be  rsieif •> 
M  ad  ample  supply  of  water ;  but  about  that  time  the  oempMiH 
hiai  procured  an  aperture  to  be  fitted  on  the  breasting  of  the  nrilli 
sixty-fiye  inches  in  length,  and  one  inch  and  three-eighths  of  an 
inch  in  widih,Uhe  area  being  eighty-nine  and  a  quarter  square 
inches ;  which  was  adjusted  by  the  monument  of  the  company^ 
under  a  head^as  defendant  believes,  of  eleven  inches  and  three- 
eighths  of  all  inch*  This  aperture  did  not  vent  a  quantity  of 
water  equivalent  to  a  six  horse  power,  according  to  the  ond^- 
standing  of  the  parties  and  the  true  intent  and  tnetaio^  of  ibe 
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By  the  acttiogof  the  «pe(ture  a  further  avpply  (^  water 
I  out  off  frooi  ctM  miUy  aod  ^he  aperture  would  not  paas  eufll- 
cieai  water  lo  (ki?e  the  mill  ao  as  to  antwor  aoy  uaeful  pucpose^ 
aod  tiM  oiill  was  consequeiMJy  stopfied.  The  aperture  was  put 
ID  coatraiy  la  the  Willi,  and  against  the  femoofltraDoes  of  the  dee 
ieodant,  and  a%r  it  had  remained  in  about  five  days,  during 
which  time  w  piavenled  (he  mil(  from  working,  defendant 
caused  k-.ta  he  remaved,  and  the  water  to  be  let  freely  on  the 
wheel,  ^  t)efore;  but '  he  denies  that  he  has  drawn  a  great  or 
unuecessaiy  quantity  of  water  upon  the  wheel,  or  that  it  has 
beca  driiren  with  such  violence  or  irregularity  as  to  ipJMfe  th^ 

IDllL 

Aliegea  that  amie  the  mill  has  been  in  operation,  it  ha^  bee^ 
aaceitained  that  thve  quantity  of  water  contracted  for  io  th?  (eaise^ 
is  not  siiflipie«H  for  (hie  use  pf  the  mill,  and  that  be  basdra^n  041 
the  wbsel,  doc^  th^  same  h^  been  in  operation,  a  qufl^ntity  of 
wales  aqn^lf  «§  hp  believes,  to  six  horse  power  a^d  a  sis^tb  of  f 
^Ofse  power,  or  tw<^  square  incbea  under  a  three  fieet  head  inor^ 
^%m  was  wepified  ai^  contracted  for  iq  (be  leesci  for  \vhich  be 
oflired  to  the  co^plainaot  to  pay,  before  thie  aperture  was  put  ii^, 
ia  udditiop  to  (he  rent  specified  by  tjtie  lei^,  (be  rent  required  by 
the  Delaware  Falls  company  for  sqcb  iKMiMooal  quantity,  and 
thai  h^  ia  leady  stUl  to  pay  the  same* 

Dioea  not  know  whether  the  aperture  was  put  in^  by  the  dir^ 

tioB  of  the  company  or  not,  but  presumes  not,  as  no  apeiftMr^ 

have  been  placed  on  sny  of  the  other  mills.    The  company,  be 

aH^geay  have  not  objected  U>  his  using  tlie  water,  nor  has  he  used 

ii  to  tba  damage  of  any  of  the  other  lessees,  nor  has  the  coo)- 

plainani  been  subjected  to  any  fprfeitvM'e  or  de^mage  by  re^fpfi 

Uaereod 

The  cause  came  on  for  (learing  upon  bill,  answer,  replication 
^siid  proofs. 

BamUkm  am)  /.  H.  WUliamaim^  for  complainant. 

#.  Tf;  Qr^»  An(|  W^  ffahied,  fp^  ^^fendant. 
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The  Chancellor.  Id  this  case  the  complatnant,  oo  Hm  . 
twenty-niDth  of  March,  eighteen  hundred  and  thirty-four,  leasojl 
to  the  defendant  a  saw-mill  in  Trenton,  for  the  term  of  four  jmik. 
and  ten  months,  at  a  rent  of  four  hundred  and  forty-six  ddlUai^  . 
including  the  privilege  of  drawing  from  ihe  canal  of  the.wialor- 
power  company,  for  the  use  of  the  mili^  a  quantity  of  water 
equal  to  ''six  horse  power,"  without  any  description  of  what 
quantity  of  water,  at  Uiat  situation,  was  to  be  considered  as  ''a 
horse  power." 

The  bill  charges,  that  the  complainant  bad  made  a  verbal 
agreement  with  William  G.  Cook,  the  brother  of  the  defendant, 
for  a  lease  of  the  same  mill,  by  which  k  was  agreed  that  he 
should  pay  by  way  of  rent  sixty  dollars  for  the  lot,  ten  per  cent, 
upon  the  cost  of  the  mill,  and  three  dollars  per  square  iocb  for 
the  water,  and  that  this  lease  was  made  with  reference  to  that 
Terbat  agreement,  and  the  rent  adjusted  accordingly.  And  the 
biH  further  charges  that  it  was  the  universal  understanding  with 
the  miH  owners  and  with  the  water  power  company,  that  at  this 
aituaibn,  with  the  head  and  fall  of  water  which  existed  there, 
nine  square  inches  of  water  were  equal  to  a  horse  power,  and 
ihai  this  lease  was  made  with  that  understanding  both  on  the 
part  of  the  complainant  and  defendant. 

In  conformity  with  this  understanding,  the  complainant,  in  ad- 
Justing  the  aperture  to  discharge  the  water  on  to  the  wheel  of 
Ibe  mill,  fixed  it  at  fifky-four  square  inches,  equal  to  a  six  horse 
power  at  nine  inches  per  horse  power.  The  defendant  removed 
ibis  aperture,  and  put  another  aperture  equal  to  seventy-two 
square  inches  and  claims  a  right  to  draw  from  that  aperture  ^ 
and  to  restrain  him  from  drawing  more  water  than  would  flow 
Ibrough  an  aperture  of  fifty-four  square  inches  is  the  principal 
object  of  the  bill.  The  defendant,  in  his  aqswer,  denies  that  the 
lease  was  made  in  conformity  with  the  verbal  agreement  which 
bad  been  made  with  his  brother,  or  that  in  making  the  lease 
nine  square  inches  were  considered  as  a  horse  power,  and  alleges 
that  he  refused  to  execute  any  agreement  until  the  rent  could  be 
tl^ed  wi  oi^de  certain  9s  to  a^iount  \  that  he  was  informed  by 
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itf0  ^Dgineer  ibat  a  bu^  horse  power  would  be  sufficient  to  cUive 
mjli,  apcl  (bat  the  terms  were  used  in  the  lease  in  their  tech- 
sense^  that  he  did  not  know  what  aperture  would  give 
^JL&i9f|j^  poweri  and  that  after  tbe  ie^se  was  executed  he  under- 
ff|0€4  i^  an  aperture  of  nine  square  inches  would   give  a 
i>One  power. 

IProm  tbe  evideqce  in' the  case,  it  is  manifest  that  it  was  the 
g'^  oeral  impression  among  those  interested  in  the  water  power 
a-Kx^  mills  and  property  upon  it,  that  it  would  require  an  aperture  of 
t>  vmt  nine  square  inches  at  this  location  to  give  one  horse  power, 
a  K^d  it  is  equally  manifest  that  this  impression  arose  from  a  mista- 
kr^Q  calculation  of  the  engineer,  and  that  in  point  of  fact  it  requi- 
red ao  aperture  of  twelve  square  inches  at  that  location  to  give  a 
norse  power.  It  was  not  a  mistake  as  to  the  extent  of  a  horse 
l>0'^'er,  according  to  its  technical  meaning,  but  the  mistake  arose 
iK^  calculating  the  extent  of  an  aperture  which  would  yield  that 
po^cr. 

If  the  cpmplainant  would  limit  the  defendant  to  the  measure- 
ment of  an  aperture  of  nine  square  inches  for  a  horse  power,  it 
^"ould  he  necessary  for  him  to  show,  not  only  that  such  was  the 
general  impression,  but  he  must  show  that  the  defendant  agreed 
to    this  manner  of  measuring  the  horse  power.     It  would  not  be 
soficient  to  proye  that  even  tbe  defendant  himself,  at  the  time  of 
tile  lease,  was  under  the  impression  that  an  aperture  of  nine 
^uare  inches  would  yield  a  horse  power,  for  he  might  have  had 
^^^at  impression  and  yet  been  unwilling  to  make  a  contract  up- 
on iu 

What  is  ih^  evidence  as  to  this  point  ?  The  bill  alleges,  that 
the  lease  was  made  with  reference  to  this  parol  agreement  with 
^6  brother,  whereby  the  rent  was  adjusted  at  three  dollars  per 
^u&re  inch.  The  answer  expressly  denies  this  part  of  the  bill, 
And  upon  this  answer  the  defendant  may  rest,  unless  there  is  evi- 
^Dce  to  contradict  the  answer  in  this  respect. 

Upon  examining  the  testimony  I  cannot  find  that  this  allega- 
(ioQ  of  the  answer  is  ^ptradicted ;  on  the  contrary  it  appears  to 

^  CODfirmed  by  fill  tbe  testimony  which  applies  to  this  point. 
10* 
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A  lease  was  made  out  by  Mr.  Lott,  which  was  in  conformii] 
with  this  verbal  agreement  of  the  brother/ fixiog  the  rent  at  sixt] 
dollars  for  ground  rent,  ten  per  cent,  on  cost  of  mill,  and  throi 
dollars  per  inch- for  the  water.  This  lease  the  defendant  refuse^ 
to  execute,  because  the  amount  of  rent  was  uncertain.  The  leaai 
now  in  dispute  was  then  made  out  by  Mr.  Evans,  which  wai 
•xecuted,  and  at  the  time  (his  lease  was  executed  Mr.  Evans  sayt 
that  "  soinething  was  said  about  a  lease  having  been  drawn  by 
Mr.  tiotti  but  never  had  been  executed.  Mr.  Cook  said  be 
did  not  like' it.'' 

This  evidence  is  in  confirmation  of  the  defendant's  answer,  and 
shows  that  be  would  not  make  the  contract  until  the  amount  of 
the  rent  was  settled  and  fixed.  From  information  derived  from 
the  engineer,  he  knew  or  i)elieved  that  a  six  horse  power  was 
sufficient  to  drive  the  mill,  and  therefore  was  willing  to  contract 
for  a  six  horse  power,  but  was  not  willing  that  the  rent  should  be 
uncertain,  and  therefore  refused  to  sign  the  first  lease,  which  was 
uncertain  as  to  the  amount  of  rent,  both  as  respects  the  ten  per 
cent,  upon  the  cost  and  the  three  dollars  per  square  inch  of  water 
that  might  be  required  to  drive  the  mill. 

In  this  stage  of  the  negociaiion  I  presume  that  the  complaioaol 
undertook  to  establish  in  his  own  mind  whlit  rent  he  would 
charge,  and  in  adjusting  it  he  set  down  sixty  dollars  for  ground 
rent,  then  ascortaiDed  the  cost  or  probable  cost  of  the  buildings^ 
and  took  ten  per  cent  of  that  cost  for  the  next  item,  and  then, 
being  under  the  impression  that  nine  square  inches  would  give* 
horse  power,^  and  as  the  defendant  wanted  a  six  horse  power,  he 
made  his  calculation  upon  fifty-four  square  inches  of  water, 
and  thus  made  up  the  amount  of  four  hundred  and  forty-six  dd* 
lars  as  the  rent  of  the  whole  ;  and  the  defendant  agreed  to  tbii 
amount,  and  the  lease  was  accordingly  executed.  But  it  iurnt 
out  that  the  complainant  was  mistaken  in  his  impression  tbai 
nine  square  inches  would  make  a  horse  power  at  that  place,  anc 
that  it  in  fact  requires  twelve  square  inches  to  give  that  power 
If  under  these  circumstances  it  should  be  admitted  by  the  de 
fendant  that  he  was  under  the  impression  at  that  time,  that  ac 
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poture  of  nine  spuare  inches  at  that  place  would  give  a  horee 
ower,  I  can  see  no  reason  why  he  should  suffer  for  the  mis* 
Lke.  He  would  not  take  upon  himself  the  risk  of  these  im- 
reasions  being  ccnrrect.  He  undoubtedly  intended  to  bargain 
IT  enough  water  to  driveHhe  mill,  and  satisfied  himself  that  a 
IX  horse  power  would  do  it,  and  there  is  no  evidence  that  he 
greed  as  to  any  particular  manner  of  measuring  the  quantity 
r  water  that  would  yield  that  power. 

In  order  to  test  the  principle,  let  it  be  supposed  that  the  mis- 
Bike  had  been  the  other  way,  and  that  in  fact  six  square  inches 
t  that  place  would  have  given  a  horse  power,  and  the  defend- 
nt  had  insisted  that  his  rent  should  be  received  in  that  ratio, 
e  would  have  been  told  that  the  water  was  offered  to  him  by 
le  inch,  but  that  he  would  not  take  it  so,  and  insisted  upon 
a.viQg  the  rent  fixed  at  a  sum  certain. 

<Again,  supposing  it  had  turned  out  that  the  complainant  had 
mde  a  mistake  in  estimating  the  cost  of  the  mill,  and  instead 
r  costing  him  two  thousand  two  hundred  and  forty  dollars  (as 
lleged,)  it  had  cost  him  three  thousand  two  hundred  and  forty 
oUars,  thereby  making  a  difference  in  the  rent  of  one  hundred 
cellars  (according  to  the  views  of  the  complainant,)  could  he  with 
fopriety  have  called  upon  the  defendant  to  pay  the  added  rent 
r  one  hundred  dollars  upon  discovering  this  mistake?  I  appre- 
end  not ;  in  either  case  the  mistake  was  made  by  the  complain- 
•nt  and  he  must  suffer  the  loss  in  consequence  of  that  mistake. 

I  am  therefore  of  opinion  that  the  defendanti  by  virtue  of  his 
^eaae,  is  entitled  to  draw  a  quantity  of  water  equal  to  a  ni  horse 
power,  and  to  use  an  aperture  which  will  yield  that  power. 
As  to  the  allegation  that  the  mill  is  injured  by  the  use  of  too  much 
^vater,  and  thereby  driving  it  too  fast,  if  it  was  a  case  for  the 
interference  of  this  court  there  is  no  evidence  of  such  continued 
^'c  threatened  irreparable  injury  as  to  authorize  the  exercise  of 
^  power.  Let  the  bill  be  dismissed,  with  costs. 
*  Decree  accordingly. 

*  Aa  tpped  having  been  taken  by  the  complainant,  thia  deerae  waa  unani« 
"^^Qiiy  affirmed,  with  coata,  by  the  court  of  appeal^,  at  a  apecial  tenni  in  Jaa* 
^1  ttghteen  hundred  and  forty. 
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Georgb  Hulmb  6t  al.  v.  Jonathaii  li.  Bbrbvb  and 
SAMVBI4  Shbbvb. 

liead  of  tho  stream  as  far  b«ck  as  he  flows,  in  the  manner  hm  has  been  ao> 
oostomed  to  ose  it ;  and  if  another  seek  to  ohange  the  maimer  of  iias»  he 
most  show  eoncliisi?ely  that  the  ehvig«  will  net  be  piejudienl  to  lh»  mm- 
pant 

Will  noi  the  pai^  haWsg  nth  right  be  ivotfoM  ttMiwI  WJ  fiiMBf  m  4« 
lOMner  of  his  enjoyment,  «viy»  if  aq  actiial  injury  am  be  jtfvfw^  to  iMidt 
from suob  change?— Qvcre.  I 

The  court  will  not,  by  injunction,  restraiii  a  defendant  from  the  qso  and  enjoy- 
ment of  a  work  constructed  with  the  express  or  implied  assent  of  the  com- 
plainant, though  it  prove  prejadieial  to  his  rights. 

Nor  will  the  court,  under  such  circumstances,  lijoin  either  the  eompMen 
of  the  eriginal  work,  or  the  eonstmetion  of  any  new  work  aoeeanrUy  pen- 
Motfd  with  or  forming  a  part  of  the  original  ooBstrMotion. 

Bvt  whon  the  defendants,  with  the  complaioants*  aasent,  oonftmot  bow  wafl^ 
gates  in  their  mill  pond,  connected  with  a  Qcw  cbannel  or  race-w^  to  9ar. 
ry  the  water  into  the  complainants*  mill  pond,  at  a  point  nearer  to  the  oom- 
plainants*  mill  than  its  natural  and  accustomed  channel,  and  alter  a  lapss 
of  four  years  attempt  to  eatend  the  race-way  ftom  the  wasCo  gatee,  and  fro 
oause  the  water  to  enter  the  mill  pond  still  neai«r  to  the  oomplaiafuitiP  Hiill, 
the  court  will  restrain  the  execution  of  such  new  work  by  injunction. 

And  though  such  new  improvement  be  commenced  in  the  summer  and  tarried 
on  during  the  ensuing  fall  and  winter,  but  not  completed  in  Febroary,  when 
the  complainants'  bill  was  filed  for  tin  injunction,  the  complainants  have  not 
lost  their  remedy  by  laches. 

If  waste  gates  be  eonstmcted  by  the  defendants,  and  nsed  by  them  throofh  a 
oenrse  of  yearn,  with  the  complainants'  assent,  the  complainants  oap^oth^ve 
relief  by  injunction  so  long  as  the  use  of  the  gates  is  confined  to  their  ori- 
ginal purpose ;  but  if  aa  attempt  is  made  to  apply  them  to  a  difibrent  par- 
pose,  injurious  to  the  complains  nts,  the  court  will  by  injunction  entirsly 
prohibit  the  use  of  the  gates. 

Injunction  bill,  filed  the  thirteenth  of  February,  eigbteeo 
hundred  and  thirty-seven.    The  material  charges  of  Uie  faOU 
are  set  forth  in  the  chaneeUor's  opinion.    Upon  filing  tbe  |fll^ 
an  injunction  issued  as  prayed  for,  restraining  the 
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"  from  opening  or  completing  the  artificial  channel  or  raceway, 
by  ihem  now  making  across  Butterworth's  neck,  so  that  any  of 
the  water  of  the  north  or  main  channel  of  Rancocus  creek  shall 
flow  into  or  through  the  same;  and  from  further  altering  or  di- 
vertiog  the  said  stream  from  its  natural  course,  in  any  manner  ; 
^Lnd  from  erecting,  making,  or  causing  any  dams,  banks,  or  ob- 
structions in  the  same ;  and  from  hoisting  and  raising,  or  keep- 
ing hoisted  or  raised  their  said  new  waste  or  flood  gates,  whereby 
Any  water  from  the  mill  pond  of  the  defendants,  shall  be  per- 
mitted to  flow  through  the  artificial  channel  or  race-way  by  them 
made  across  Budd's  neck,  and  thereby  fill  up  the  said  creek  with 
^e  earth  out  of  said  raceway." 

On  the  second  day  of  March,  eighteen  hundred  and  thirty- 
^ven,  the  defendants  filed  their  answer,  and  gave  notice  of  an 
^Pfdication  to-  dissolve  the  injunction.  Numerous  depositions 
wete  taken  by  both  parties  upon  notice,  to  be  used  upon  the  ar- 
S^itnent  of  the  motion.  The  depositions  were  read  without  ob- 
jection, and  the  cause  being  one  of  great  moment,  the  chancellor, 
^pon  the  request  of  both  parties,  made  a  personal  examination  of 
^e  premises,  previous  to  the  hearing. 

W.  Hoisted  and  Sauihard,  for  defendants,  in  support  of  the 
"totwn. 

^.  W.  Oreen  and  i.  H.  Williamson,  contra. 

Gases  cited  by  defendants'  counsel,  in  support  of  the  motion. 
I  Ckuc's  C.  102;  18  Vesey,5H]  I  Brown's  C.  C.  588; 
&  John.  Chan.  It.  19]  I  Mylne  and  K.  154;  Saxion, 
157. 

Cases  cited  by  complainants'  counsel.  1  Sim,  and  Stu, 
^90 ;  5  HaUied,  78  ;  3  Ibid,  149 ;  Coxe,  460 ;  6  East,  208  ; 
2Cbiiii.584;  2  Barn,  and  Aid.  662;  3  Kent's  Com.  440; 
Boc  Ab.  Nuisance  A.;  Noy,  103  ;  3  Keble,  640, 759 ;  Jeremy's 
fifrSlO;  1  JHckens,  164;  19  Vesey,  122;  S  Swans.  93{; 
8  Vent.  390;  2  John.  Ch.  R.  165,  470;  Baldwin,  i'S2]  10 
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Wend.  175;  Prec.  in.  Chan.  630;  2  €kfx'3>^.Aj%Wm 
414. 

The  Chancellor.  The  complainants,  in  their  bill,  cha 
that  they  are  seized  in  fee  simple,  as  tenants  in  commoD,  of  < 
tain  lands,  water  power,  mills,  &c.,  situate  at  Mount  HoHy 
the  county  of  Burlington,  in  this  state,  on  the  waters  of 
Rancocus  creek ;  and  that  they  hold  and  enjoy  as  appurten 
to  that  property,  the  right  of  holding  back  the  water  of  c 
creek,  by  their  dams,  up  the  natural  bed  of  the  said  creek,  ab 
four  miles,  to  the  mills  of  the  defendants,  formerly  known 
Parker's  miUs ;  and  further,  that  they,  and  those  under  wh 
they  hold,  have  held,  used  and  enjoyed  this  property,  and  b 
flowed  back  the  water  in  manner  aforesaid,  for  more  tha 
century,  and  that  their  right  so  to  do,  has  never  been  eoai 
verted. 

That  their  dams  and  gates  are  so  constructed  that  tliey  i 
draw  down  the  head  of  water  at  their  mills,  about  four  I 
and  continue  to  drive  their  works,  consisting  of  a  grist-mill|  m 
mill,  paper-mill,  &c. 

That  the  creek  is  very  tortuous  between  the  mills  of  co 
jdainants  and  defendants,  being  about  four  miles  by  the  cou 
of  the  stream,  and  one  and  three-fifths  of  a  mile  by  the  ra 
and  by  this  winding  course  of  the  stream,  the  complainants  hf 
always  derived  great  benefit,  it  forming  for  them  a  long  and  > 
pacious  pond,  by  which  they  were  enabled  to  hold  back  a  lai 
supply  of  water  for  their  mills. 

That  the  mills  and  dams  of  the  defendants  have  been  erec 
long  since  the  mills  and  dams  of  the  complainants,  and  subj 
to  their  right  of  flowing  back  the  water  in  manner  aforesa 

That  the  defendants  purchased  their  mills  in  eighteen  hi 
dred  and  thirty-two,  and  at  the  time  of  their  purchase,  and  i 
til  some  time  in  the  year  eighteen  hundred  and  thirty-five,  tl 
the  mill-dam  gates  of  their  mill  were  so  situate,  that  their  si 
plus  water  was  discharged  into  the  stream,  immediately  beli 
their  mills,  and  at  the  bead  of  the  pond  of  complainants. 
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^SiattlM  Mtodanta,  after  purchasing,  increased  their  eetab- 
liahnM^  aiecting  new  fisusiories,  and  finding  that  their  waste 
water,  when  vented,  sometimes  created  back  water,  in  order  to 
avcHd  that  effect,  in  the  summer  or  fall  of  eighteen  hundred  and 
thirty-five,  they  made  an  addition  to  their  mill-pond,  and  formed 
new  waste-gates,  in  such  position  that  the  water  was  discharged 
into  the  isaia  stream  or  pond  of  the  complainants,  abont  two- 
fifths  of  a  mile  helow  the  mills  of  the  defendants^  where  the 
waste  water  had  been  before  discharged. 

That  in  the  summer  or  fall  of  eighteen  hundred  and  thirty- 
six,  the  defendants  formed  a  dam  across  the  main  stream  or 
pond  of  eoBiplaiDants,  near  the  said  new  waste-gates,  and  cut 
n  canal  across  the  neck  of  land  called  Warner's  meadow,  by 
which  the  eourse  of  the  ^eam  or  pond  was  changed  from  its 
Bauual  ceufte,  and  foroed  through  that  canal,  and  the  water 
fton  the  said  new  waste^ates,  was  turned  into  that  part  of  the 
sUbedof  thestnoam  which  was  cut  off  by  said  canal ;  andthc^y 
thes  fcrided  another  dam  across  the  pond,  near  the  lower  outte 
of  8ud  oanal,  which  prevented  the  wateir  of  said  wsnte^tesy 
ftoQi  flowing  teo  the  pond  at  that  place ;  and  in  order  to  give 
"W,  lo  that  waste  water,  they,  the  defendants,  cut  a  canal  acrosi 
>&olher  neck  of  land,  called  Budd's  neck,  and  folredlhe  waste 
^9Ui  through  that  canal  about  twenty-two  chains,  where  it  wae 
*pili  dischifrged  into  the  original  stream  or  bed  of  the  pdnd  ef 
Ae  complainants,  at  a  place  called  Earle's  neck;  and  that  they 
^  cut  a  canal  across  Earle's  neck,  by  which  the  course  ot  the 
lUfiiin  or  pond  was  diverted  from  its  original  course,  and  a  part 
of  the  original  bed  of  the  pond  cnt  off. 

And  further,  that  the  defendants  wefe  about  to  eredt  dams 
BCTMB  the  original  bed  of  the  stream  or  pdnd,  at  each  termina- 
^  of  the  said  last  mentioned  canal ;  and  to  open  another  cut 
>€iwthe  neck  below,  called  ButterworthVi  neck,  so  that  the 
^Wlt  water  from  said  new  waste-gates,  by  means  of  these  new 
eott  and  dams,  would  be  made  to  flow  in  a  channel  entirdy 
i>ptmteft<mi  the  main  stream  or  pond,  until  it  emptied  into  (be 
■KM  atihe  towwr  pan  ttf  ButterwartAt's  neck,  near  the  inillB  of 
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the  com[^ainant8,  instead  of  being  discharged  into  the  mid 
pond  at  the  head  of  it,  as  it  had  from  time  immemorial  been 
discharged. 

They  also  charge  that  by  this  contrivance  they  are  deprived 
of  a  part  of  their  pond  or  reservoir,  by  means  of  the  said  dams 
cutting  off  a  portion  thereof;  that  other  parts  of  their  pond  are 
and  will  be  filled  up  by  the  sand  and  dirt  washed  out  of  those 
cuts ;  that  the  waste  water  flowing  through  this  new  cut  having 
a  greater  fall  than  that  flowing  by  the  original  bed  of  the  pond, 
and  being  discharged  in  the  pond  near  the  dam,  will  escape 
more  rapidly  than  if  permitted  to  flow  through  its  original  couise, 
and  thereby  deprive  the  complainants  of  the  full  benefit  of  their 
water;  and  farther,  that  by  reason  of  the  more  rapid  discharge  of 
the  water  by  means  of  this  new  cut,  the  works  of  the  complain- 
ants will  be  more  Uable  to  be  injured  in  times  of  high  water ;  and 
they  also  charge  that  the  defendants  have  made  and  are  about 
making  their  said  canals  or  cuts  so  small  that  they  cannot  patf 
the  water  that  will  be  required,  and  the  soil  being  loose  and 
sandy  will  consequently  be  washed  into  the  pond  b^ow,  as  it  is 
carried  out  of  the  cuts  by  the  current  of  water  whieh  w31  con- 
tinue to  excavate  those  cuts  until  they  shall  have  capacity 
sufficient  for  the  flow  of  all  the  water,  and  all  the  earth  which 
is  washed  out  of  those  cuts  must  be  deposited  in  the  pond  be- 
low, by  means  whereof  its  capacity  will  be  diminished,  and  the 
complainants  thereby  injured. 

And  the  complainants  also  charge,  that  by  these  dams  and 
cuts  they  are  deprived  of  the  power  of  backing  the  water  up  to 
the  mills  of  the  defendants,  as  they  formerly  could,  and  of  right 
should  be  permitted  to  do ;  and  that  in  a  dry  time  they  had  n€ 
surplus  of  water,  and  by  means  of  the  said  dams  and  cuts  the 
capacity  of  their  pond  would  be  so  diminished  as  to  do  them  an 
irreparable  injury,  &c.  And  they  pray  that  the  defendanU 
"  may  be  restrained  from  any  further  diversion,  alteration  oi 
damming  up  of  said  Rancocus  creek)  and  from  opening  an) 
channel,  canal  or  race-way  below  their  mill  pond  for  the  wat© 
of  said  creek  to  flow  into,  and  from  hoisting  their  said  new  wasti 
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^tes  or  flood  gates,  and  thereby  washing  earth  and  sand  into 
the  said  creek." 

An  injunction  was  issued,  according  to  the  prayer  of  the  bitl^ 
^Phe  defendants  have  answered,  and  affidavits  been  taken ;  and 
'he  question  now  presented  is,  whether  the  injunctkm  shall  be 
vlissolved,'  modified,  or  continued. 

The  defendants,  in  their  answer,  admit  almost  all  of  the  ma- 
terial allegations  of  the  bill,  but  deny  most  of  its  c^onclusioniB. 
I^he  principal  allegation  of  the  bill  which  is  tiot  admitted  by  th^ 
a^nawer,  refers  to  the  right  of  the  complainants  to  flow  back  the 
^'ater  of  the  Rancocus  to  the  dam  of  the  defendants.    The 
complauiants  daim  this  right,  and  allege  that  they  and  thoe(d 
uoder  whom  they  hold)  have  enjoyed  and  tlsed  this  right  from 
time  immemoriaL    The  defendants,  in  theif  answer,  admit  that 
the  oomplainants  have  held  and  enjoyed  the  right  of  backing 
the  water  up  the  stream  some  distance;  but  they  are  ignorant 
iBirhetlier  tbey  ptesess  and  enjoy  the  right  of  backibg  the  water 
up  the  alreain  to  their  mills.    And  if  the  complainants  potoess 
a.ny  aaeh^fi^^  the  defendants  deny  that  they  have  ever  used, 
exiLfciartf-dhWljoyed  that  right,  and  they  allege  that  in  the  year 
eighteen  hundred  and  thirty-one,  when  they  purchased  their 
mills,  the  comfdainants'  mill-dams  did  not  baek  the  water  to 
their  mills,  nor  do  they  at  this  time.    If  the  ansU^er  had  stopped 
here  it  would  have  been  a  ftiU  answer  and  denial  of  the  allega- 
tion  of  the  complainants'  bill  in  that  particulate.     But  the  de- 
fendants proceed  iu  their  answer,  and  say  that  "  the  back-water 
of  the  defendants'  mitt  is  created  by  the  narrowness  of  the  creek^ 
and  the  quantity  of  water  flowing  down  the  same,  and  not  by 
the  complainants'  dam ;  for  in  the  fell  of  the  year  eighteen  hun- 
dred and  thirty-one,  there  was  a  fell  in  the  said  stream  from  the 
lower  point  of  the  neck  of  land  called  Warner's  meadow,  up  to 
the  defendants'  mills,  of  from  six  to  eight  inches.''    Here  they 
admit  that  they  have  back-water^  but  they  charge  it  to  the  nar- 
rowness of  the  stream,  and  not  to  the  dam  of  the  complainants} 
and  tlieir  allegation  that  the  back-water  is  not  occasioned  by 
ihe  dam  of  the  complainantSj  is  evidently  a  conclusion  drawn 
11 
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firom  the  fed,  that  there  are  six  or  eight  inches  fall  between  their 
mills  and  the  lower  point  of  the  neck  of  land  called  Wamer'ff 
meadow.  This  conclusion  is  evidently  erroneoos,  for  by  in- 
specting the  measurements  of  the  depths  of  the  stream  or  pond, 
it  will  be  found  that .  from  the  mills  of  the  defendants  ilown  to 
Warner's  meadow,  the  average  depth  is  about  four  feel  three 
inches,  and  that  depth  increases  gradually  from  that  poiiit  down 
to  the  dams  of  the  complainants,  where  the  average  depth  is 
more  than  six  feet;  so  that  there  is  a  gradual  fall  in  the  stream 
from  the  one  mill  to  the  other,  and  it  cannot  be  doubted  that  if 
the  complainants'  dam  were  removed  entirely,  the  water  would 
sink  at  the  lower  part  of  Warner's  meadow,  probaUy  to  one  half 
its  present  depth,  and  thereby  the  water  from  above  would  es- 
cape more  readily,  and  of  course  relieve  the  wheels  of  the  de- 
fendants in  some  measure  from  their  back-water.  But  the 
witnesses  who  have  testified  upon  this  subject  ^U  agree  that 
ttiere  is,  and  always  has  been,  back-water  at  the  miHs  of  the 
defendants ;  and  the  engineer  puts  the  matter  beyond  controversy, 
for  he  says  that  he  has  levelled  the  stream,  and  finds  the  com- 
plainants' full  head  about  eight  inches  higher  than  the  sheeting 
of  the  wheels  of  the  defendants'  mills,  and  whenever  the  parties 
shall  make  the  experiment,  by  stopping  both  mills  and  letting 
the  water  find  its  kvel  m  the  pond  of  the  complainants,  they 
will  find  that  the  water  will  stand  on  the  sheeting  of  the  de- 
fendants' mills  nearly  a  foot  deep. 

A  very  common  error  prevails  as  to  the  flowing  back  of  the 
water  by  means  of  dams  or  other  obstructions  in  the  stream* 
The  complainants  have  fallen  into  that  error  when  they  allege 
that  they  cannot  now  flow  back  the  water  further  than  Earle's 
cut,  because  they  observe  a  current  through  that  cut  more  rapid 
than  tlie  other  parts  of  the  stream.  And  the  defendants  have 
fallen  into  the  same  error  when  tliey  allege  that  the  complain- 
ants never  flowed  back  to  their  mill,  because  there  is  a  fell  of 
six  or  eight  inches  in  the  stream  above  Warner's  meadow. 

The  intervention  of  a  ripple  or  rapid  current,  in  a  stream  or 
pond,  is  no  evidence  that  the  water  above  that  ripple  or  current 
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is  not  afieoted  by  the  dam  or  obstruction  below.    And  in  this 
pMid  of  the  complainants,  if  its  width  were  diminished  one  half 
for  any  distance,  the  water  would  flow  through  that  part  of  th^ 
IKKid,  white  the  mills  were  in  operation,  with  double  the  velocity 
chat  k  would  flow  through  the  other  parts,  and  thereby  create  a 
current  or  ripple,  and  yet  the  dam  below  would  operate  upon  the 
water  above  that  ripple ;  for  it  may  readily  be  perceived,  that  if 
the  dam  or  obstruction  were  removed  from  below,  the  water 
would  of  course  sink,  and  thereby  increase  the  rapidity  of  the 
current  through  the  narrow  part  of  the  stream,  and  thereby 
permit  the  water  above  to  escape  more  rapidly.    I  make  these 
remarks  to  explain  the  difiiculiy  under  which  the  parties  and 
witnesses  appear  to  have  labored — being  entirely  satisfied,  not 
only  from  the  testimony  of  the  witnesses,  but  from  the  answer 
of  the  defendants  themselves,  that  the  dam  of  the  complainants 
flows  the  water  back  to  the  mills  of  the  defendants.     Some 
question  was  made  upon  the  argument  of  the  cause,  as  to  the 
time  that  the  complainants  and  those  under  whom  they  hold, 
have  used,  occupied  and  enjoyed  this  privilege  of  flowing  back 
the  water  in  the  manner  it  is  now  used ;  but  it  is  evident,  from 
the  whole  testimony,  that  the  works  of  the  complainants  have 
existed  from  time  immemorial — that  the  works  of  the  defendants 
Mrere  erected  in  the  year  seventeen  hundred  and  eighty;  since  that 
Cime,  no  complaint  has  been  made,  tliat  the  complainants  have 
raised  their  head ;  and  in  fact,  the  evidence  shows  the  contrary 
^Ls  far  as  a  negative  can  be  proved  ;  and  I  am  of  opinion  that 
Che  complainants  have  a  right  to  flow  back  the  water  to  the 
mills  of  the  defendants,  in  the  manner  that  their  dams,  as  at 
present  constructed,  will  flow  it  back,  and  this  right  is  as  abso- 
lute as  any  other  right  which  the  complainants  can  have,  and  for 
its  violation  the  law  gives  them  an  ample  remedy. 

The  next  question  for  consideration,  is,  whether  the  defend- 
ants have  violated  this  right,  and  if  so,  whether  the  complain- 
ants have  sought  the  proper  remedy.     And  as  to  the  remedy,  it 
»  objected  on  the  part  of  the  defendants,  that  even  if  the  com- 
piftiaams  had  a  remedy  by  injunction,  they  have  lost  it  by  stand- 
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iog  by  and  penniuiiig  the  defen^nts  to  go  on  expending  monejr 
fa  these  improvenQenls,  without  objection.  As  to  this  points 
the  fects  are,  thai  the  defendants  made  their  new  waste-gates  in 
eighteen  hundred  and  thirty-two,  and  put  them  up  in  eighteen 
hundred  and  thirly-three ;  this  was  done  by  the  knowledge  and 
partly  under  the  advice  of  one  of  the  compiainanls.  By  this  work 
the  was^  water  was  discharged  into  the  maijs  stream  about 
Iwo-fiftbs  of  a  mile  below  the  mills  of  defendaj»ts,  where  it  had 
theretofore  been  discharged.  No  objection  was  voade  to  this 
change  by  the  complainants. 

In  the  summer  and  fiiH  of  eighteen  hundred  bxiA  thi|ty-six^ 
the  defendants  proceeded  to  inake  the  dams  across  the  stream  at 
Warner's  meadow,  and  the  cut  across  Budd's  neck,  asd  wer^ 
proceeding  to  make  the  cut  across  Butterworth's  neck,  when 
the  injunction  was  served  upoa  them,  in  February,  eighteen 
hundred  and  thirty-seven. 

If  there  were  any  necessary  connection  between  the  fbrmar 
^n  of  the  waste-gates  in  eighteen  hundred  and  thirty-three,, 
and  the  subsequent  formation  of  the  cuts  and  dams  in  eightesA 
hundred  and  thirty-six,  I  should  consider  that  the  complainants 
had  lost  their  remedy  by  their  laches ;  but  1  see  no  necessary 
connection  between  the  two  works,,  either  from  their  natur^  or 
from  the  evidence  in  the  cause.  It  is  true,  that  the  latter  open-^ 
ik>n  of  forming  the  dams  apd  cuts,  may  probably  hare  been 
suggested  by  the  fact  that  the  operation  of  the  waste-gate  had 
been  beneficial  to  the  defendants ;  but  the  formation  of  theee 
waste-gales  was  a  work  in  itself  perfect,  and  could  not  have 
been  considered  as  giving  notice  to  any  one,  that  the  plan  was 
to  be  extendect,  by  those  dams  and  cuts ;  and  there  is  no  evidence 
that  at  the  time  they  themselves  had  a^y  further  view  than 
merely  the  formation  and  use  of  the  waste-gates. 

Considering  it,  then,  as  a  work  commenced  in  the  summer  of 
eighteen  hundred  and  thirty-six,  and  carried  on  during  that  ftU 
tnd  winter,  and  not  completed  in  February,  when  the  comphan- 
ants  adopted  the  remedy,  I  can  find  no  case  in  the  books  that 
ipeiild  F^rant  pne  ip  declaring  that  t^ie  copipUioanU  bad  looi 
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their  remedy ;  and  if  such  a  case  could  be  found,  I  should  not 
be  disposed  to  follow  it. 

The  defendants  also  object  to  that  part  of  the  injunction  which 
prohibits  the  use  of  the  waste-gates,  contending  that  it  amounts 
to  a  destruction  of  that  work,  which  was  put  up  by  the  consent 
a>f  the  comfdainants  themselves.  The  objection  is  not  well 
taken.  If  they  had  confined  the  use  of  the  gates  to  their  original 
purpose,  then  the  complainants  could  not  have  complained ;  but 
^^hen  they  attempt  to  divert  them  to  a  different  purpose,  which 
is  injarious  to  the  complainants,,  then  the  reason  of  the  objec-* 
cion  foils.  And  in  this  csi^e,  if  the  defendants  had  carried  their 
<^uts  so  as  to  discharge  the  wastewater  into  the  stream  below 
efae  mills  of  the  complainants,  it  would  hardly  be  contended  that 
C^^e  party  would  be  deprived  of  his  remedy,  merely  because  the 
^^iiSB  had  originally  been  erected  by  the  consent  of  the  complain- 
CLvits,  for  the  purpose  of  discharging  the  waste  water  in  the 
scream  near  them ;  and  yet,  in  such  case,  the  court  could  not 
B^ve  the  remedy,  except  by  injoiniug  the  defendants  from  hoist- 
^^^g  those  gates  so  that  the  water  should  pass  by  the  com- 
I>l«inants'  mills. 

The  only  remaining  inquiry,  is,  whether  the  complainants 
^^Qve  made  a  case  requiring  the  interposition  of  this  court,  by 
^t«  restraining  power.     The  answer  admits  all  the  facts  charged 
^>3l  the  bill,  as  to  the  making  the  dams  and  cuts,  and  their  inten- 
sion to  finish  their  plan,  so  that  the  waste  water  should  be  dis- 
charged into  the  pond  of  the  complainants,  below  Butterworth's 
^eck ;  but  deny  that  this  work  will  prejudice  the  complainants  ; 
<>Q  the  contrary,  they  allege  that  it  will  be  a  decided  benefit  to 
them,  and  upon  this  subjea  there  appears  some  contrariety  of 
opinion  among  the  witnesses. 

It  may  here  be  remarked,  that  the  complainants  are  entitled 
to  (he  use  of  the  whole  of  the  bed  of  this  stream,  as  far  back  as 
^ey  flow,  in  the  manner  they  have  been  accustomed  to  use  it, 
And  it  behooves  any  one  who  would  change  that  manner  of  use, 
^sbow  most  conclusively,  that  the  change  could  not  injiprs 
^em.    I  do  not,  however,  intend  to  express  an  opinion  that  the 
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^dnqplainants  eouU  be  compelled  to  sttbmH  lo  soeh  chaage,  etm 
if  no  injury  could  be  proved  to  result  therefrom. '  Bsi  in  tUi 
caipe,  I  think  i^  most  manifest,  thai  the  complainants  wiU  suffer 
aerious  and  irreparable  injury,  by  the  compkCum  and  eontian- 
kmee  of  these  cuts  and  dams,  according  to  the  plan  proposed.  I 
nuike  this  conclusion  as  well  from  the  direct  evxteoce  ittpdn 
liie  pmnt,  as  from  the  nature  and  conseqaence  of  4he  w6A 
teelf. 

It  is  evident,  in  the  first  [dace,  that  by  tlie  canals  acroas  War- 
-fief's  meadow  and  Earle's  neck,  and  the  damsdirown  across  the 
stream  at  the  extremities  of  those  cuts,  the  complainants  will  be 
deprived  of  so  much  of  their  pond  or  reservoir,  as  the  ponkms 
of  the  pond  cut  off  exceed  the  canals  which  are  substituted. 

In  the  next  place,  it  will  tend  to  fill  up  the  pond  with  the  sand 
and  dirt  washed  out  of  the  cuts,  and  form  bars  across  the  pond, 
which  may  seriously  affect  the  complainants  in  the  use  of  the 
water  of  their  pond ;  and  in  this  respect,  serions  injury  is  to  be  ap- 
prehended, particularly  from  the  cut  across  Butterwc^h^  neck. 
It  will  be  remarked,  that  that  cut  enters  into  the  pond  at  its 
lower  extremity,  nearly  at  right  angles ;  as  it  is  partly  dug,  and 
proposed  to  be  finished)  its  capacity  is  not  sufficient  for  the  Oovr 
of  water  which  must  pass  through  it,  without  creating  a  ver>^ 
rapid  current,  and  the  ground  at  that  place  being  sandy  aoA 
gravelly,  it  will  necessarily  form  a  bar  across  the  main  strean^ 
or  pond,  as  the  water  of  this  cut  will  flow  across  the  pond,  an<K 
thereby  check  the  stream  of  the  pond,  (being  more  sluggish,^ 
and  form  an  eddy  immediately  below  the  current  from  the  cut«^ 
where  the  sand  and  dirt  will  be  deposited.    These  consequence^ 
I  consider  as  certain,  and  certainly  injurious  to  the  comjdain— 
ants. 

As  to  the  effect  of  discharging  the  waste  water  of  defendants 
into  the  pond  of  the  complainants,  near  their  dam,  instead  cr^ 
discharging  it  at  the  head  of  their  pond,  there  appears  to  be  ^ 
contrariety  of  opinion  in  the  minds  of  the  witnesses;  and  if  tho-^ 
power  were  used  with  an  eye  to  the  interest  of  the  comfdainant^ 
I  cannot  perceive  that  any  serious  injury  can  be  apprdiendcr^ 
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fiom  it,  nor  can  I  imagiDethatit  would  be  of  any  service  to  the 
cofDplaiDants.    But  one  result  is  certain,  it  would  give  to  the 
defendants  a  greater  control  of  the  water  than  they  now  have, 
and  enlible  them,  if  disposed  to  injure  the  complainants^  to  use 
il  1110011  more  effectually  for  the  purpose;  as  it  now  is,  they  have 
ta  diwcharge  their  waste  water  through  these  flcx)d-gates  only, 
amA  that^t  the  head  of  the  pond,  and  of  course  the  water  has 
•«o  pesB  through  and  fill  up  the  tortuous  channel  of  the  pond  for 
four  miles,  before  It  reaches  the  dam  of  complainants ;  but  if 
these  new  cuts  and  dams  are  made,  the  defendants  have  an  ad- 
ditional and  much  more  rapid  discharge  for  their  waste  waters, 
£tnd  by  throwing  it  rapidly  into  the  pond  below,  it  must  necessa- 
rily escape  over  the  dam  of  the  complainants,  and  may  thus 
e«cape  without  filling  up  the  pond,  as  it  must  have  done,  if  ad- 
xKiitted  at  theh^ead. 

Upon  the  whole  evidence,  I  am  satisfied  that  the  projected 
plan  of  the  defendants,  if  permitted  to  be  carried  into  execution, 
nw^ould  do  the  complainants  a  serious  and  irreparable  injury,  and 
t.l:ierefore,  cannot  consent  either  to  dissolve  or  modify  the  in- 
j^uiction. 

'Order  accordingly. 

*  From  this  decision  of  the  chancellor  an  appe«I  was  taken  by  the  defend, 
ttntf,  and  the  decision  affirmed,  with  costs,  by  the  coart  of  appeals,  at  No- 
^rwnber  term,  eighteeh  hondred  and  forty.one^-elcTen  of  the  members  voting 
fQt  ilBniianee,  and  three  for  reversal. 
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'Abraham  Yarick,  Surviving  Executor  of  Richard  Y ARicit 
deceased,  v.  Daniel  Crane  and  Wife. 

If  a  bond  ^nd  mortgage,  giyen  by  a  reaident  of  New-Jeney  to  a  person  tan 
porarilj  residing  there,  bat  haying  his  permanent  residence  and  his  plac 
of  business  in  New-York,  be  made  and  executed  in  New-Jersey,  bat  dalh 
ered  to  the  obligee  at  his  place  of  business  in  the  city  of  New. York,  an 
the  money  there  paid,  the  place  of  the  contract  is  in  New. York,  and  inti 
rest  is  to  be  eompated  according  to  the  laws  of  that  statCf  although  the  el 
ligee  be  described  in  the  bond  as  now  of  the  state  of  New.Jersey. 

Nor  will  the  construction  be  affected  by  the  circumstance  that  the  bond  aa< 
mortgage  were  given  to  secure  the  purchase  money  of  land  in  New JerMj 

Where  a  party's  residence  is  in  one  state,  and  his  place  of  business  in  anotbei 
the  presumption  is  that  his  contracts  are  made  rather  at  his  plaoe  of  bosi 
Bess  than  at  his  place  of  residence. 

In  the  absence  of  any  direct  eyidence  of  the  place  in  which  the  eontraet  wa 
made,  the  money  advanced,  or  the  papers  deliyered,  the  presumption  ol 
tains  that  the  contract  was  made  at  the  place  where  the  person  lives  who  i 
to  receive  the  money,  or  where  the  contract  is  to  be  performed ;  and  thi 
presumption  is  not  oyercome  by  the  fact  that  the  obligee  lived  in  anothi 
state,  and  that  the  bond  and  mortgage  were  made  and  executed,  and  th 
mortgage  recorded  there. 

If  a  contract  is  susceptible  of  two  eonatruetions,  that  should  be  adopted  whit 
will  render  it  operative*  rather  than  that  which  will  render  it  yoid. 

The  taking  of  usurious  interest  upon  a  bond,  will  not  vitiate  a  valid  instn 
ment,  but  if  taken  by  the  obligee  it  furnishes  prima  facie  evidence  thai  th 
original  agreement  was  corrupt. 

To  oonstitute  usury  there  must  be  a  corrupt  agreement  to  receive  move  th» 
the  law  allows  by  way  of  interest. 

The  second  section  of  the  act  against  usury,  by  which  it  is  enacted,  that  al 
mortgages  made  for  the  payment  of  money  lent,  on  which  a  higher  intern 
is  received  or  taken  than  is  allowed  by  the  said  act,  shall  be  utterly  vok 
applies  only  to  securities  given  contrary  to  the  provisions  of  the  first  eeelio 
of  the  act,  and  does  not  avoid  a  mortgage  made  and  executed  in  thie  stati 
to  secure  the  payment  of  a  bond  upon  which  a  higher  rate  of  interest  ii  n 
served,  if  the  bond  is  valid  by  the  law  of  the  place  of  the  contract. 

Bill  for  the  foreclosure  of  a  mortgage  given  by  a  citizen  c 
New-Jersey,  upon  lands  in  said  state,  to  a  citizen  of  New-Yorl 

*  The  opinion  in  this  cause  was  delivered  at  April  term,  eighteen  handle 
and  thirty^eight,  after  the  expiration  of  chancellor  Dickersen's  term  of  offiei 
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I         The  answer  sets  up  usury  as  a  defence.    The  facts  relied  u|K)n 
I         to  sQstain  the  defence  are  fully  stated  in  the  opinion  of  the  mas- 
I         ^r.    The  chancellor  having  been  of  counsel  for  one  of  the 
Rrties,  the  cause  was  heard  upon  the  pleadings  and  proofs,  be- 
fore Pbilrmon  Dickerson,  esquire,  one  of  the  masters  of  the 
<^rt,  who  was  called  to  advise  with  the  chancellor  upon  the 
Aearinj. 

Drelinghuj/sen,  for  complainant. 

A,  S.  Pefiningion,  for  defendants. 

The  Master.  In  this  case  the  bill  of  complaint  was  filed 
'>y  John  V.  Varick  and  Abraham  Varick,  executors  of  Richard 
^ftrick,  deceased,  to  foreclose  a  mortgage  given  by  the  de- 
fendants to  Richard  Varick  in  his  life  time.  Since  the  com- 
mencement of  the  suit,  John  Y.  Varick  has  died,  and  the  suit 
is  nowcarried  on  by  the  survivor. 

The  ibortgage  is  in  the  common  form,  dated  on  the  tenth  of 
'one,  eighteen  hundred  and  thuty-one,  and  was  given  to  secure 
^e  payment  of  a  bond  of  the  same  date,  given  by  the  defend- 
ant, Danid  Crane,  to  Richard  Varick,  in  the  penal  sum  of  six 
^ousand  ddlara,  conditioned  to  pay  three  thousand  dollars  on 
Of  before  the  first  of  November  then  next,  with  lawful  interest. 
The  defendant,  in  his  answer,  sets  up  usury  by  way  of  de- 
fence, and  the  question  arising  upon  that  defence  is  the  only 
one  yrhvAi  is  now  submitted  for  consideration.     The  answer 
*\       '^^  and  it  is  admitted,  that  the  consideration  for  which  the 
1       three  thousand  dollar  bond  was  given,  was  the  amount  of  two 
.{       <Aer  bonds,  which  Richard  Varick  held  against  the  defendant, 
ot^e  for  one  thousand  nine  hundred  dollars,  and  the  other  for 
^  faimdred  dollars,  with  the  interest  on  said  bonds,  calculated 
^^  eeren  per  cent.,  and  the  balance  in  cash ;  and  it  is  insisted  by 
^'^  defendant  that  the  said  two  bonds  were  six  per  cent,  bonds, 
and  that  the  three  thousand  dollar  bond  is  tainted  with  usury^ 
'^^caiuD  seven  per  cent  interest  was  charged  upon  those  two 
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bonds  in  order  to  make  up  the  consideration  of  the  last  hoc 
and  if  it  be  true  that  either  of  those  two  bonds  drew  but  six 
cent  interest,  the  three  thousand  dollar  bond  is  usurious  a 
void. 

It  is  therefore  manifest,  that  the  decision  of  the  case  rests  u| 
the  character  of  those  two .  bonds  ;  in  order  to  ascertain  whi 
it  is  necessary  to  examine  them  separately,  as  they  were  gii 
at  different  times,  and  the  evidence  as  to  the  two  is  in  some 
spects  different. 

It  is  not  at  this  time  necessary  to  cite  authorities  to  prove  tl 
contracts,  as  to  their  construction,  are  generally  governed 
the  lex  loci  contractus.  But  when  they  are  to  be  enforced,  t 
lex  fori  prevails.  There  are,  however,  some  principles  of  b 
or  rules  of  evidence,  whereby  to  ascertain  the  place  of  the  o 
tract,  which  require  examination  in  the  investigation  of  t 
case.  For,  according  to  my  view,  its  decision  depends  uf 
the  place  in  which  the  contract  was  made,  or  in  which,  fin 
the  circumstances  of  the  case,  the  law  presumes  it  was  made. 

It  is  manifest  that  the  parties,  at  the  time  of  the  loan,  a 
sidered  this  one  thousand  nine  hundred  dollar  bond  as  a  Nc 
York  bond,  and  that  it  would  yield  seven  per  cent  It  appei 
by  the  testimony  of  Mr.  Woolsey,  that  Mr.  Yarick  agreed 
make  the  loan  at  the  New- York  rate  of  interest ;  and  wb 
the  three  thousand  doUar  bond  was  given,  the  interest  on  I 
other  bond  was  calculated  at  seven  per  cent,  without  objaoti 
on  the  part  of  the  defendant 

But  the  important  inquiry  yet  remains,  whether  that  bond  ¥ 
in  fact  and  in  law  a  seven  per  cent.  bond.  The  general  princip 
which  govern  this  case,  appear  to  be  well  settled,  and  the  di 
culty  grows  out  of  the  uncertainty  as  to  facts,  rather  than  t 
principles  of  law  and  equity  applicable  to  those  facts.  At 
the  place  where  the  original  contract  for  the  loan  of  t}m  Q 
thousand  nine  hundred  dollar  bond  was  made,  there  is  no  < 
rect  evidence,  and  we  must  therefore  be  governed  by  the  p 
sumptions  fairly  to  be  drawn  from  the  facts  of  the  case. 

On  the  part  of  the  complainants  it  appears,  that  Richard  V 
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rick,  with  whom  the  contract  was  made,  was  a  citizen  of  the 
9ta(e  of  New- York,  and  had  his  permanent  residence  in  the  city 
of  New- York,  except  during  the  hot  months  of  the  summer,  when 
with  his  family  he  resided  at  Jersey  City.  His  oflSce  was  in  the 
(^tyofNew-York,  in  which  he  transacted  his  business  at  all 
times,  including  the  time  of  his  temporary  residence  at  Jersey 
(^y.  This  bond  and  mortgage  were  delivered  in  the  city  of 
New- York,  and  the  money  paid  and  receipts  given  there. 

On  the  part  of  the  defendants,  it  appears  that  he  resided  at 
•^eiaey  City,  where  the  land  described  in  the  mortgage  lies.  The 
Papers  were  made  out  at  his  request,  and  executed  by  him  at 
Jersey  City,  and  the  mortgage'  recorded  there.  The  obligee, 
Richard  yarick,.at  the  date  of  the  bond  had  his  temporary  resi- 
dence at  Jersey  City,  and  in  the  bond  he  is  described  as  being 
"now"  of  Jersey  City. 

Under  these  circumstances,  what  is  the  fair  presumption  as 
to  the  place  of  contract  ? 

The  fact  that  the  papers  were  made  out  and  executed  at  Jer- 
^y  City,  at  the  request  of  the  defendant,  might  have  some 
height,  if  there  were  no  other  evidence  upon  the  subject ;  but  in 
^^  cue  the  existence  of  other  facts,  afll>rding  stronger  presump- 
^Q)  renders  this  fact  altogether  immaterial. 

That  db  land  is  situate  in  New-Jersey,  and  of  course  the 
^i^Qttgage  recorded  there,  I  consider  as  unimportant  in  this  case, 
^tkbiigh  in  the  absence  of  all  other  evidence  upon  the  subject, 
^  fiu;t  might  have  been  the  foundation  for  a  fair  presumption 
^t  such  was  the  place  of  the  contract. 

The  next  fact,  that  the  bond  describes  the  obligee  as  being  at 
4e  time  of  Jersey  City,  is  merely  corroborative  of  the  direct 
**ideDot  upon  the  subject,  that  he  did  at  that  time  in  fact  h've 
^heie;  and  the  word  *'now"  appears  to  have  been  introduced 
^  %xplanalory  of  the  temporary  nature  of  his  residence.  But 
4  presumption  as  to  the  residence  of  the  parties,  arising  from 
^  circumstances,  must  yield  to  the  direct  evidence  upon  the 
J^kject 

We  then  have  this  case  in  point  of  fact.  Richard  Tarick,  the 
^ligee,  was  a  citizen  of  the  state  of  New- York,  and  residing 
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jpermaneDtly  in  the  city  of  New- York.  During  the  jumnu 
months  he  resided  in  Jersey  City,  but  still  kept  hin  oflke  in  tb 
oity  of  New- York,  where  he  transacted  his  business. 

On  the  fourth  of  August,  eighteen  hundred  and  thirty,  whei 
he  had  his  temporary  residence  at  Jersey  City,  he  loaned  tb 
money  in  the  city  of  New- York,  and  time  received  the  bom 
tod  mortgage  for  the  same,  which  mortgage  is  upon  land  iJ 
Jersey  City.  The  bond  reserves  lawful  interest,  without  spec: 
fying  the  rate.  The  interest  of  the  state  of  New- York  is  seva: 
p6K  cent  and  of  New-Jersey  is  six  per  cent.,  and  the  question  i 
whether  the  contract  for  this  loan  shall  be  presumed  to  hav 
been  made  in  New- York  or  in  New- Jersey.  If  this  is  not  to  fa 
considered  a  New- York  contract,  it  must  be  because  the  obligee 
at  the  date  of  the  contract,  had  a  temporary  residence  in  Neis 
Jersey,  at  the  same  time  that  he  kept  his  office  and  transactec 
his  business  in  the  city  of  New-York. 

Upon  general  principles,  if  a  man  reside  in  one  state  and 
transacts  his  business  in  another,  it  would  be  presumed  that  to 
contracts  were  made  at  his  place  of  business,  rather  than  hk 
place  of  residence,  and  in  this  case  that  presumption  is  confirmed 
by  the  fact  that  the  papers  were  actually  exchanged  and  the 
money  paid  at  his  place  of  business. 

If  a  resident  of  New-Jersey  receive  goods  of  a  New- York 
merchant,  in  the  city  of  New- York,  where  his  store  is  kept,  tbe 
presumption  of  law  would  be,  that  the  contract  for  those  goods 
was  made  in  New- York,  although  the  New- York  merchant,  it 
the  time,  had  his  temporary  residence  in  New- Jersey.  And  to 
of  a  broker  or  money  lender,  who  has  his  office  permanently  in 
New- York,  and  a  resident  of  New- Jersey  receives  money  rf 
him  by  way  of  loan,  at  his  office  in  New- York,  it  would  be  coo- 
sidered  a  New- York  contract,  although  the  broker,  at  the  time, 
resided  in  New-Jersey.  And  the  correctness  of  this  view  miy 
be  illustrated  by  reversing  the  case  and  placing  the  merchant  or 
broker  in  New- Jersey,  where  the  interest  is  but  six  per  cent.,  sod 
the  customer  in  New-York ;  in  that  case,  if  the  merchant  resided 
permanently  in  the  state  of  New-Jersey,  and  keeps  a  store  i^ 
Jersey  City,  where  he  seUs  goods  to  a  resident  of  New- York,  aod 
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^keianotefor  the  amount  of  those  goods,  upon  suit  brought  in 
our  courts  upon  that  note,  it  would  be  considered  a  New-Jersey 
^otract,  and  the  p^intiff  could  not  change  its  character,  by 
showing  that  he  resided  with  his  family  during  the  winter 
ninths  in  the  city  of  New- York,  and  that  this  particular  sale 
of  goods  took  pUioe  during  such  residence. 

For  thepe  leasonB,  I  am  of  opinion  that  the  circumstances  of 
tile  case  warrant  the  presumption  that  the  contract,  as  to  the  one 
tliousand  nine  hundred  dollar  bond,  was  made  in  the  city  of 
New-York,  and  consequently  that  it  was  subject  to  the  laws  of 
New-York. 

As  to  the  character  of  the  four  hundred  dollar  bond,  I  think 
there  can  be  bo  doubt  At  the  date  of  that  bond  the  obligee 
was  a  citizen  and  resident  of  New- York,  and  transacted  his 
bunnesB  there,  and  in  the  bond  itself  he  is  described  as  being  of 
the  city  of  New- York ;  and  in  the  absence  of  any  direct  evidence 
of  the  place  in  which  the  contract  was  made,  or  the  money  ad- 
^SQced,  or  papers  deliveted,  the  presumption  of  the  law  is  that 
tbe  ooQtraa  was  made  at  the  place  where  the  penson  lives  who 
JB  to  receive  the  money,  or  where  the  contract  is  to  be  performed, 
'^  PaigBy  604 ;  and  that  presun^ption  is  not  overcome  by  the 
^  in  this  case,  that  the  obligor  lived  in  Jersey  City,  and  that 
he  had  the  bond  and  mortgage  made  out  there^  and  of  course, 
the  mortgage  recorded  there. 

1  am  of  opimon,  therefore,  that  the  four  hundred  dollar  bond 
vaealso  a  New- York  bond,  and  of  course  that  the  interest  was 
Ptopcfly  charged  at  seven  per  cent,  upon  these  bonds^  when 
they  were  taken  up  by  the  three  thousand  dollar  bond.  And  if  1 
had  serious-doubts  upon  the  subject,  I  should  arrive  at  the  same 
ooQclusion,  upon  the  principles  of  law  laid  down  by  the  court, 
^  the  case  of  Archibald  v.  Thomas^  3  Cowen^  2S4 ;  that  if  a 
coQtraa  is  susceptible  oi  two  constructions,  that  one  should  be 
accepted  which  would  render  it  operative,  rather  than  the  one 
which  would  render  it  void» 

Bat  it  also  appears  in  evidence,  that  the  complainant,  who  is 
^  executor  of  Richard  Yarick,  deceased,  actually  received  of  the 
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defendant,  interest  at  the  rate  of  seven  per  cent  upon  this  thia 
thousand  dollar  bond,  which  is  admitted  to  be  a  six  percent,  bond 
And  it  was  insisted}  that  although  the  taking  of  usurioo 
interest  does  not  vitiate  a  valid  contract,  yet  it  furnishes  primi 
fiune  evidence  that  the  original  agreement  was  corrupt.  Tbi 
doctrine  is  without  doubt  correct,  but^t  does  not  appear  to  appl] 
to  the  case,  for  from  the  very  statement  of  the  principle,  it  ap 
pears  to  be  but  prima  facie  evidence,  and  of  course  that  the 
party  is  at  liberty  to  rebut  by  other  evidence,  the  presumptiec 
arising  from  that  fact ;  and  in  this  case  such  other  evidence  hai 
been  offered.  Besides,  the  force  of  the  presumption  in  this  caM 
is.  broken  by  the  fact  that  the  money  was  received;  not  by  th< 
person  who  made  the  contract,  but  by  his  executor* 

in  order  to  constitute  usury,  there  must  be  a  corrupt  agreemen 
to  receive  more  than  the  law  allows,  by  way  of  interest.  If  thi 
contract  in  terms  reserves  more  than  the  law  allows,  it  is  pro 
sumed  to  be  corrupt  and  is  usurious,  but  that  presumption  mai 
be  repelled,  by  shewing  that  it  arose  from  mistak-e;  so  if  the  c<Mfe 
tract  reserves  lawful  interest,  without  stating  the  rate,  and  th* 
party  receives  more  than  the  law  allows,  it  is  prima  fiwie  evi 
dence  that  the  original  agreement  was  corrupt,  because  the  per 
son  who  made  the  contract,  is  presumed  to  know  what  interea 
was  reserved ;  but  the  presumption  ceases  when  the  money  i 
received  by  an  executor,  who,  from  the  nature  of  his  office,  oouh 
not  be  presumed  to  know  any  thing  jBibout  the  original  contract 
except  that  which  he  obtained  from  an  inspection  of  the  paper 
themselves. 

When  we  take  into  consideratk>n  the  situation  of  this  execa 
tor,  settling  an  estate  of  a  New-York  testator,  and  that  esCafe 
composed  principally  of  New-York  contracts,  and  when  we  fim 
the  defendant  paying  this  seven  per  cent,  without  objection  o 
remark,  and  apparently  with  a  design  thereby  to  lay  the  fonn 
dation  of  the  plea  of  usury,  it  appears  to  me  that  it  would  be 
violation  of  all  rules,  to  presume  from  that  fact,  that  the  testatoi 
in  taking  this  bond,  stipulated  for  the  payment  of  seven  pc 
cent,  or  that  the  transaction  was  usurious. 
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ioother  point  was  raised  upon  the  argument,  although  not 

■ttuch  uiged:  that  a  mortgage  which  10  fluida  and  ^cecuted  in 

-^ewJersey,  to  secure  the  payment  of  any  bond,  upon  which 

^^one  than  aix  per  cent  is  reserved,  is  ^oid  by  the  operataen  if 

tbe  second  section  df  our  act  against  usury. 

That  section  declares,  ^' -that  all  notes,  mortgages,  &c  wUch 
^b.ail  be  made  for  the  payment  of  money,  dec.  on  which  a  higher 
interest  is  reserved  #r  taJma,  than  is  hereby  aUowed,  shall  be 
tftCierly  void :"  Rev.  Law,  2H9. 

Aceoidingte  rtie  -slrict  literal  construction  of  this  section,  it 
■xaight  embrace  this  case ;  but  it  is  a  sound  rulje  "  that  such  con- 
struction should  be  put  upon  a  statute  as  may  best  answer  the 
u^tention  which  the  maker  had  in  view :"  6  Bacon^  385. 

By  the  first  section  of  this  act  the  rate  of  interest  was  estab- 
lished, and  the  obvious  intention  of  the  second  section  was  to 
v^endsr  wMd  any  «ecority  given  contrary  to  4he  provislops  <t  the 
first  Mtioa. 

fiat  it  ostCainly  oosdd  not  have  been  the  intention  of  the 
^^gidlainiiu,  to  vssMler  void  a  mortgage  which  should  be  given  to 
^Cfetuie  4he  payoent  of  a  valid  bond,  and  of  course,  if  the  bond 
io.  this  case  be  a  valid  bond,  the  mortgage  cannot  be  subject  to 
^J^  operation  of  that  section. 

Upon  Ifae  axgmmoDt^  aoms  retiaace  was  placed  upon  the  fact 
^ft^at  this  bond  was  given  in  part  for  the  purch^ise  of  land  in 
^ewJersey ;  but  it  is  well  settled  that  Xbis  circumstance  makes 
Kio  diflbrence :  1  John.  Cases,  365  ;  1  Vesef/,  sen.  428  ;  3  Atk. 

l^SQ  the  wlKde  case,  I  am  satisfied  that  this  bond  is  not 
'^Bttiid  lAh  wury,  and  therefore,  respectfully  advise  the  chan- 
cellor that  the  MmpUinant  ii  entitled  to  recover. 

Doom  aooosdingly. 
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Mart  Ann  Clark  y.  Thomas  Haines. 

The  luuiution  of  time  within  which  an  appeal  ia  to  be  taken  from  the  daUis 
mination  of  the  orphans'  court,  to  the  prero|ratiye  court,  under  the  twaot^ 
first  section  of  the  act,  entitled,  "An  act  to  ascertain  the  power  and  toClio. 
ritj  of  the  ordinary  and  his  suitogates,"  ice.  {Rev,  Lau>»,  776,)  reftn  oot 
to  the  fiKng  of  the  petition  of  appeal  in  the  prerograthre  court,  hot  td  tiie 
demanding  aAd  filing  the  appeal  in  the  orphans'  coort. 

The  party  appellant,  upon  making  his  appeal  in  the  court  below,  iAioqU  fn- 
core  all  the  neoessary  transcripts  from  that  court,  and  file  them,  togsther 
with  his  petition  of  appeal^  ip  the  prerogative  court,  at  the  term  neztifUr 
the  demand  of  the  appeal  in  the  court  below.* 

The  appeljant,  in  the .  prerogative  court,  is  not  requited  to  deposit  one  hun- 
dred dollars  to  answer  the  costs  of  the  appeal,  according  to  the  pnetiea  of 
the  court  of  appeals. 

Appeal  from  a  decree  of  the  orphans'  court  of  the  oouaty  of 
Burlington,  admitting  to  probate  a  paper  writing  purporting  to 
be  the  last  will  and  testament  of  Franklin  R  C.  Budd,  deoeis* 
ed.  Rule  to  show  cause  why  the  appeal  should  not  be  dis* 
missed.  The  groundb  lelied  upon  in  support  of  the  rok,  9» 
stated  in  the  opinion  of  the  ordinary. 

U.  W.  Cfreen^  for  respondent,,  in  support  of  tbe-rule^ 

Wall^  for  appellant^  contra^ 

The  Ordinary.  The  questions  in  this  case  arise  upoiitf^ 
appeal  made  from  the  orphans'  court,  of  the  county  of  Burlingtoo* 
The  decree  in  the  court  below,  was  entered  on  the  twenty-  ^ 
second  of  Januaiy^  eighteen  hundred  and  thirty-four.  On  ^ 
tenth  of  April,  in  the  same  year,  the  appell^at  filed  her  petition 
of  appeal  ia  this  court  in  the  usual  form,  and  on  the  same  day 

*  However  salutary  this  direction  may  be,  it  is  not  complitfd  with.  Tb* 
papers  are  seldom  returned  and  filed  at  the  next  term  after  the  appeal  deinan^* 
ed.  The  practice  is,  upon  filing  the  petition  of  appeal,  to  take  a  role  upoiitlt^ 
fqrro|[ate,  requiring  him  to  ^turn  th^  paperv. 
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obluned  a  nik  upon  the  responded  to  answer  in  forty  dayi.  At 
tbe  flucoeeding  July  term,  the  appellant  was  ordered  by  a 
rule  of  this  court  to  shew  cause  why  her  appeal  should  JUA  be 
ikmiwed  out  of  this  court 

And  la  suppoii  of  this  rule,  it  is  alleged  on  the  part  of  the 
espondent,  that  the  ^foal  should  be  dionissed  for  two  causes ; 
nthe  fiist  place,  because  the  appeal  was  not  made  within  the 
hirt^  days  prescribed  by  the  act ;  and  second,  because  the  ap- 
piUaiit  had  not  made  the  deposite  required. 

As  to  the  first  point,  it  is  admitted  that  the  appeUaot  de- 
mandsd  and  filed  her  appeal  before  Uie  oiphans'  court  at  the 
ime  of  pronouncing  the  decree  appealed  fuom,  but  did  not  file 
ler  pelitkm  of  appeal  until  the  next  nebular  term  of  this  court 

The  appeal  was  made  under  the  twenty-ficst  section  of  the 
lot  entitled  '^  an  act  to  ascertain  the- power  and  authority  of  the 
xdinary  and  bis  surrogates/'  &c.,  which  authorises  an  appeal 
» this  eoort,  -^  if  demanded  by  any  of  the  parties  within  thirty 
lays  after  the  sentence  or  decree  of  the  orphans'  court ;"  and  ib» 
(OBstisn  is,  whether  this  appeal  was  made  in  time,  according  to 
&e  true  construction  of  that  act  If  the  limitation  as  to  time 
ifels  10  the  filing  of  the  petition  of  appeal  in  this  court,  then  the 
ippeal  should  be  dismissed,  as  it  was  not  filed  within  the  thirty 
lays.  But  if  it  refers  to  the  demand  and  filing  the  appeal  in 
he  orphans'  court,  then  the  appeal  is  properly  before  this  oourt 

Ab  appeal  is  oonreetly  defined  to  be  ^  the  removal  of  a  cause 
mm  ooetribvDal  to  a  higher;"  but  this  definition  giiws  bat 
ittlB  aid  HL  solving  the  present  question,  for  that  appeal  cannot 
le  afleoced  Mrithoot  the  aistion  of  both  of  this  tribonals ;  ihey 
BSHt  both  be  aridresssd,  or  appealed  to;  the  one  to  send  up  the 
wwsJings,.aad  thoMher  ss  nceive  them,  and  take  junsdiotiou 
i  the  vsnse.  This  defiaitioD  does  not  asosrtain  to  whieh  of 
hns'appeals  the  -limitatmi  as  to  time  sefen. 

Kor  <aa  w»  tocve  imuch  aid  firom  fnm  mining  the  practice  in 

Ingiand  in  anakgoos  oases.    It  is  indeed  said  that  an  appeal 

•  tlss  .iHMe  xrflonk  is  to  lie  signed  by  theooonset^and  ox- 

fUUM  liy.Mty  ^  peiMo^lmt  thatpetkkMflii  be  pieseaiid>oiitf 

12» 
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during  the  fourteen  first  days  ot  the  session  of  pailiam«at,  onlesB 
the  appeal  be  made  from  a  decree  wluch  is  pronounced  whilst 
parliament  is  actually  sitting. 

In  the  state  of  New- York,  in  cases  of  appeal  from  the  court  ef 
chancery  to  the  court  of  errors,  the  practice  is  to  file  tbe  appeal 
with  the  register  or  assistant  roister  of  the  court  of  chancery, 
within  the  time  prescribed  by  law ;  and  this  proceeding  is  con- 
■idem)  as  the  appeal,  and  so  treated  and  called  ib  all  the  fur- 
ther proceedings  in  the  cause ;  and  upon  filing  this  appeal  with 
the  register  or  assistiint  register,  he  is  bound,  without  further  or- 
der, to  send  the  iiecessary  papers  up  to  the  appellate  court,  at 
the  session  of  Which  court  the  appellant  presents  his  petition  of 
appeal,  when  the  traiiBCripts  and  proceedings  of  the  court  below 
are  brought  in  and  filed  with  the  clerk  of  the  appellate  court. 
And  although  the  appellate  court  are  not  fully  possessed  of  ju- 
risdiction of  the  eause  until  the  petition  of  appeal  is  presented 
to  them,  yet  if  the  appellant  ne^ects  to  file  his  petition  of  ap- 
peal after  having  filed  his  appeal  in  the  court  below,  the  appel- 
late court  will  make  an  order  on  him  that  he  present  his  petition 
within  a  limiledlame,  or  that  it  be  not  received :  BradweU  v. 
Weeks,  I  John.  Chan.  R.  326.  It  is  therefore  evident,  thai  far 
certain  purposes,  the  appellate  court  are  possessed  ot  jurisdictiM 
of  the  cause  by  virtue  of  the  appeal  to  the  court  below,  even 
befiNre  filing  the  petition  of  appeal. 

The  course  of  practice  in  our  court  of  appeals,  in  cases  of 
appeal  firom  the  court  of  chancery,  is  similar  to  that  ot  New- 
York.  By  the  sixty-seeoDd,  sixty-third  and  sizty-femrth  ndes 
of  the  court  of  chancery,  any  penou  who  wishes  to  ifipoal,  k 
required  to  file  his  appeal  with  tbe  clerk  in  chanceiy,  and  fJtml 
proceeding  is  considerBdM  the  appeal  The  petition  of  apped 
is  not  to  be  filed  untfl  the  next  term  of  the  court  of  appeals^  aad 
on  tbe  first  or  second  day  thereof;  and  in  defiudt  of  en  doings 
snoli  qipeal  shall  be  considered  as  waived,  and  proceedings  tmj 
thenen  be  had  u  if  na  sfpeal  bad  been  fUad  in  the  court  below. 

So  ftfi  theralbro,  as  tbe  practice  of  the  court  of  apiWBli  Im 
..  tbe  eMa  of  Ncw^York  or  in  tlus  slata  can  have  uny  i 
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upoD  this  court,  ia  efltablkhing  its  practice,  it  leads  to  the  cod- 
duflion  that  the  limitatibn  in  our  statute  refers  to  the  time  of 
nuUdug  and  filing  the  appeal  in  the  court  below,  and  not  to  the 
time  of  filing  the  petition  of  appeal  in  this  court  And  if  we 
lefer  to  the  practice  in  New- York,  in  case  of  appeal  to  the  court 
of  chancery  from  the  sentence  or  decree  of  the  surrogate,  or 
from  the  decision  of  a  circuit  judge  on  appeal  from  a  surrogate, 
wt  shall  arrive  at  the  same  conclusion. 

I  find,  however,  that  the  practice  in  this  court  has  been  other- 

vrke.    In  the  case  of  *  Mecray  v.  Richardson^  one  of  my  pre- 

decesBora  dismissed  the  appeal,  because  the  petition  of  appeal 

hod  not  been  £Qed  in  diis  court  within  the  thirty  days ;  and  in 

^c  case  of  fDelany  v.  Noble^  Adtrir  of  Maker j  my  immediate 

Pt>edecessor  dismissed  the  appeal  for  the  same  cause.    From  the 

S^«at  respect  due  to  these  opinions,  and  from  a  desire  to  main- 

^ia  anifi>rmity  of  practice,  I  was  disposed  to  adopt  the  same 

^^otirae ;  and  I  probably  should  have  so  done  if  I  had  considered 

^^  within  the  power  of  this  court  to  establish  either  course  of 

P>^actice  al  pleasure.    But  it  is  a  matter  which  is  regulated  by 

^^^atute,  and  I  ieel  bound  to  establish  the  practice  according  to 

^7  views  of  the  true  oonstniction  of  that  statute. 

Let  usy  then,  examine  the  statute  giving  an  appeal  in  this 
By  the  twenty-firet  section  of  the  act,  the  sentence  or 
I  of  the  orphans'  court  shall  be  ''suligect  toan  appeal  to  the 
Pt^on^gative  eourt,  if  demanded  by  any  of  the  parties  within 
^irty  days  after  the  seotence  or  decree  of  the  orphans'  court ; 
Mite  whieb,  if  do  appeal  be  demanded,  the  surrogate  shall  pn>- 
^^ed  tiiemin  as  the  seolence  of  the  orphans' court  shall  direct." 
And  in  tke  fiNty-thiid  secUoo  of  the  same  act,  the  surrogate  is 
allowed  a  fM  fiir  <' entering  and  filing  appeals." 

It  may  be  tms  that  an  appeal,  in  its  most  extensive  significa- 

Ucin,  may  include  the  petition  to  the  appdlate  court,  and  may 

iioi  be  eonuderad  as  perftcted  until  that  petition  is  filed ;  but 

^»beDth6  natutti  and  fcrm  of  the  demand  of  appeal  filed  with 

thecoort  belowiand  of  the  petition  of  appeal  filed  with  the 
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sppdiaid  tcnxtj  is  considered,  I  cannot  think  that  any  reaaoi 
Ue  doubt  can  exist  of  the  intention  of  the  legiriatnre  in  uh 
theleroas  ^if  demanded  by  any  of  the  parties  within  thn 
days."  They  would  not  have  used  the  term  *^  demanded,' 
they  had  referred  to  the  petition  of  appeaL  The  tenn  is  i 
appropriate.  Besides,  the  petition  of  appeal,  in  form,  is  no 
dbmand,  nor  even  a  petiticm  that  an  appeal  should  be  gram 
The  usual  form  of  the  prayer  of  that  petitbn  is,  thi^  the  01 
tenoe  or  decree  of  the  court  below  should  be  reversed,  assumi 
that  the  appeal  is  already  made.  But  the  appeal  filfd  with  i 
court  below,  is  in  its  very  terms,  a  demand  of  appeal.  I  1 
therefore  of  opinitm  that  the  limitation  of  thirty  days,  ezjffesi 
in  the  act,  refers  to  the  time  of  demanding  the  appeal  of  I 
court  below,  and  in  cases  of  this  kind,  the  party  appellant  uf 
making  his  appeal  below,  should  procure  all  the  neeessi 
tmnscripts  from  that  court,  and  file  them  in  this  court  at  t 
same  time  that  he  files  his  petition  of  appeal,  which  should  be 
the  next  term  of  this  court  after  the  appeal  demanded  below. 

As  to  the  other  reason  assigned,  that  the  appdlant  had  1 
deposited  one  hundred  dollars,  to  answer  costs,  according  lo  I 
practice  in  the  court  of  appeals,  I  do  not  think  it  well  found 
The  court  of  appeals  have  ordered  that  the  appellant  shaM  1 
posit  with  the  clerk  in  chancery,  upon  an  appeal  firom  a  dec 
of  that  court,  one  hundred  dollars,  to  answer  the  costs  of  appi 
if  the  appellants  shall  not  prosecute  the  same  to  efiect 

And  it  is  competent  for  this  court  to  establish  a  similar  n 
but  I  caimot  give  that  construction  to  the  vague  exprevi 
contained  in  the  first  rule  of  this  court,  "That  the  order 
proceeding  on  the  bearing  of  an  appeal  from  an  orphaned  av 
to  the  ordinary,  shall  be  the  sanie  as  on  appeab  from  tbe  eoi 
of  chancery  to  the  court  of  erton  and  appeab*"  Therigtt 
appeal  is  guaranteed  by  the  statute,  and  I  cannot  estaUiil 
practice  which  derogates  so  much  from  that  right  by  a  Ubfl 
MDStrociion  of  a  rule  so  dbubtfiil  in  its  terras.  It  is  a  lig 
ii^hish  eonuiC  be  laken  away  liymnjle  ef : this  ooiirt^Tiior ai 
barrassed  by  implication.,.  •.  ,  . 

The  rule  to  show  cause  must  be  dii^i^haq^.  .  r 
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fPhuioellor  PjurmioTON  was  appointed  in  October,  1837.  The  opiniont  de- 
livered bj  him  between  the  oloee  of  chanceHor  Diokiksoii^  term  and  the 
ywwiit  tine,  ris.  from  Janoarj  term,  1838,  to  October  term,  1841,  incla. 
abe,  are  reported  ante,  vokime  firat.] 


Albert  Yanhouten  v.  John  McCarty  and  others. 

If  the  pnrehaeer  of  real  estate  gives  to  the  vendor  a  mortgage  for  part  of  the 
porchase  money,  and  then  sells  the  equity  of  redemption  in  the  mortgaged 
premieee  ;  upon  a  bill  filed  to  foreclose  the  e<{uity  of  redemption  against  the 
pweent  owner,  a  court  of  eqdity  will  not  enforce  the  specific  performance 
«f  aa  agreement  made  by  the  mortgagee  with  an  intermediate  owner,  nor 
pemit  the  deftndant  to  set  off  the  damages  sustained  by  the  present  owner 
by  leaeoo  of  the  breach  of  soch  agreement,  against  the  amount  due  on  the 
Mortgage. 

The  tima  specified  for  the  payment  of  a  bond  may  be  enlarged  by  parol. 

Thb  bill  in  this  cause,  filed  on  the  twenty-ninth:  day  of  De- 
cember, eighteen  hundred  and  thirty-eight,  is  for  the  foreclo- 
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guie  of  a  mortgage,  given  by  Jdm  McCariy  and  wife  to  the 
complainant,  bearing  date  on  the  twenty-seventh  day  of  Ajml, 
eighteen  hundred  and  thirty-^ix,  to  secure  the  payment  of  a 
bond  of  even  date,  given  by  the  said  McCarty  to  the  complain- 
ant, conditioned  for  the  payment  of  ten  thousand  eight  hundred 
and  twenty-two  dollars  and  fifty  cents,  as  fellows :  one  thousand 
dollars  on  the  twenty-ninth  day  of  September  then  next ;  two 
thousand  dcrflaiB  on  the  first  day  of  May,  eighteen  hundred  and 
thirty -seven,  and  the  residue  on  the  first  day  of  May,  eighteen 
and  thirty-ei^t,  with  lawful  interest  fer  the  same,  from  the  fiist 
day  of  May  next  after  the  date  of  the  said  bond,  payaUe  semi- 
annually,  on  the  first  days  of  November  and  May,  in  each  year, 
until  the  whole  principal  ia  paid. 

The  bill  states,  that  interest  hadl)een  paid  unto  the  first  day 
of  April,  eighteen  hundred  and  thirty-eight,  but  that  the  whole 
of  the  principal,  with  interest  firom  that  date,  remains  due. 

The  bill  further  states,  that  John  McCarty  and  wife,  the 
mottgiigcn^  by  deed  dated  the  twenty-seventh  day  of  April, 
eighteen  hundred  and  thirty-six,  conveyed  the  mortgaged  prem- 
ins  uniD  Jehn  Kirk,  George  Johnston  and  John  Ccfdand ;  that 
Kidk,  MuMlon  and  Copland,  by  deed  dated  the  twenty-fenrth 
day  of  September,  eighteen  hundred  and  thinynu^ceiMrefiad  to 
Edwaid  N.  Rogers  and  John  A.  Stimler ;  that  Rogers  and  Stim- 
ler,  by  deed  dated  the  ninth  day  of  December,  eighteen  hun- 
dred and  thirty-six,  conveyed  to  Archibald  G.  Rogers,  upon 
certain  trusts. 

That  as  complainant  has  been  informed  and  believes,  the 
said  Edward  N.  Rogers  and  John  A.  Stimler  have  an  interest 
in  said  premises,  as  ce^tit  que  trusts ;  and  that  the  said  Aichi- 
bald  G.  Rogers  and  Edward  N.  Rogers,  by  deed  dated  the 
seventh  day  of  February,  eighteen  hundred  and  dntty-^igfat, 
conveyed  all  their  right,  title  and  interest  in  the  mortgaged 
premises  to  Nehemiah  Rogers. 

The  bill  further  states,  that  the  possession  of  the  said  mort- 
gaged prenuses  have  never  been  required  or  demanded,  fipom  the 
complainant  by  the  said  McCarty,  or  by  either  of  the  wbeequeot 
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grsinleei ;  and  &at  it  was  agreed  between  the  complainant  and 
^oCarty,  diat  oom^ajoant  should  retain  possession,  without 
btting  UaiA%  for  any  rent,  until  the  principal  sum  secured  by  the 
mortgage  should  be  paid. 

riThat  by  virtue  of  said  agreement,  complainant  has  con- 
tinued in  possession  of  the  inortgaged  premises,  and  has  given 
ticne  to  McCarty  and  his  assigns  for  the  payment  of  the  prin- 
cipal, beyond  the  period  mentioned  in  thei:x)ndition  of  the  bond, 
and  that  interest  has  been  paid  to  complainant,  up  to  the  first 
d£i.y  of  April  last,  without  any  demand  made  of  him  for  rent 
by   way  of  setoff  or  otherwise. 

^  decree  pro  confesso  was  taken  against  all  the  defendants, 

^^^o^pt  Archibald  G.  Rogers  and  Nehemiah  Rogers,  by  whom 

*^I>arate  answers  were  filed. 

rrhe  answers  admit  the  bond   and  mortgage,  but  set   up 

^X    way  of  defence  several  matters,  which,  so  far  as  is  material 

^     «n  understanding  of  the  case,  are  specified  in  the  opinion 

^^    the  chancellor. 

The  cause  having  been  put  at  issue,  depositions  were  taken, 

^^^^  the  cause  c^me  on  for  hearing  upon  the  pltadings  and 

JS.  B.  D.  Qgdeuj  for  complainants. 

^Archibald  67.  Rogers  and,  A.  S.  Pennington^  for  defend* 
^^fs. 

Cases  citeed  by  complainants'  counsel.  3  T.  R.  393 ;  1  H. 
^iodfc,  662;  I  Ves.  andB.  524;  I  John.  Chan.  343  ;  1  Brown's 
C?.  it  92 ;  Saxion,  393,  328;  3  Cond.  Eng,  Chan.  R.  318  ;  6 
^ow6ii,497 ;  2  Brown's  P.  C.  134, 136 ;  1  John.  Chan.  213 ; 
*  Mcr.  247.;  Atkinson  on  Titles,  ^t^y  50;  Saxton,  17,282; 
'^cr.Latr*,  16i,-*ec.  10;  Corny n  on  Con.  67. 

Cases  cited  on  the  part  of  the  defendants.    3  Marshall,  419; 
^  J?oo<,37;  8£rafa.2S3;  l9yoAn.294;  14 /oAn.435;  i/ScA. 
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and  Lef.  214,  661 ;  1  Ibid,  165,  182;  Kellejf  an  Usury.Ul: 
11  John.  538;  18  John.  110;  19  John.  326;  l£fofa.471; 
6  Cowen,  202 ;  1  John.  691  ;  3  John.  528 ;  2  Wend.  587 ;  1 
Green,  165  ;  I  JbAn.  C(W.  23 ;  Chitty  oti  Con.  27 ;  14  John. 
330 ;  13  Vesey,  456 ;  3  Cowen,  445 ;  2  Z?e55. 582  ;  Cro.  Eliz. 
20  ;  3  Vesey,  38,  no^c  ;  9  Vesey,  249  ;  6  Vesey^  537  ;  13  F^ 
sey^  456;  I  Cerniyn  o/i  Con.  80;  1  Brown's  C.  R.  269;  2 
jBurr.  978  ;  12  John.  451 ;  2  £aU  and  B.  348 ;  1  Cor,  258; 
1  Swans.  172 ;  9  Fe^ej/,  608  ;  3  Cowen,  445 ;  1  Cot£7en,  713; 
1  Binney,  218 ;  1  Rand.  165  ;    14  /oA/?.  15. 

The  Chancellor.  In  eighteen  hundred  and  thirty-flix, 
during  the  rage  for  speculation  in  real  estate,  the  Gomplainaot 
sold  his  farm,  in  the  neighborhood  of  Paterson,  to  the  defend- 
ant, J(dm  McCarty,  for  thirteen  thousand  dollars  ;  the  convey- 
aoce  was  made  on  the  twenty^eventh  of  April,  eighteen  hun- 
dred and  Uurty-six,  and  to  secure  so  much  of  the  consideration 
money,  the  defendant  executed  to  the  complainant  a  bond  and 
mortgage)  in  the  same  day,  for  ten  thousand  eight  hundred  and 
twenty-two  dollars  and  fifty  cents,  on  the  premises,  payable  in 
the  following  manner:  one  thousand  dollars  on  the  twenty-ointh 
of  September,  then  next ;  two  thousand  dollars  on  the  first  of 
May,  eighteen  hundred  and  thirty-seven,  and  the  residue  on 
the  first  of  May,  eighteen  hundred  and  thirty-eight,  with  inter- 
est from  the  first  of  May  next  afler  the  date  of  the  bond,  paya- 
ble on  the  first  days  of  November  and  May  in  each  year. 

On  the  same  day  that  McCarty  got  his .  deed,  he  conveyed 
the  property  to  Kirk,  Johnston  and  Copland,  and  they  under  an 
agreement  made  by  McCarty  with  Edward  N.  Rogers  and  John 
A*  Stimler,  for  a  large  advance,  conveyed  the  property  to  tbeni, 
by  deed  dated  the  twenty-fourth  of  September,  eighteen  hundred 
and  thirty-six. 

Since  the  last  deed,  Edward  N.  Rogers  and  John  A.  Stimler 
have  conveyed  to  Archibald  G.  Rogers,  who  has  also  conveyed 
to  Nehemiah  Rogers,  in  whom  the  equity  of  redemption  now 
resides. 
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The  bill  is  filed  for  the  forecloeure  and  sale  of  these  premi^ 
ider  the  mortgage  made  by  McCarty  to  the  complainant. 
A   decree  pro  eonfesso  was   taken  again^  McCarty  and 
ife,Edward  N.  Rogers  and  Slimier. 

Archibald  Rogers  and  Nehemiah  Rogers  have  filed  separate 
Mwers,  upon  which  the  cause  has  been  put  at  issue,  and  de» 
iflitions  taken. 

The  first  ground  of  defence  set  up,  is  that  the  transaction  id 
nrious,  and  the  bond  and  mortgage  therefore  vt)id.  It  is  not 
ebnded  that  the  first  contract,  made  by  the  complainant  witb 
cOuty,  was  thus  tainted,  but  Eugene  McCarty,  a  son  of  John 
oCSarty,  is  brought  as  a  witness,  who  testifies  that  in  the  spring 
eighteen  hundred  and  thirty-six,  between  the  time  of  ezecu- 
ig  the  agreement  by  his  father  witb  the  complainant,  and  th6 
He  of  consummating  it  by  giving  the  deed  and  taking  tim 
nd  and  mortgage^  he  went  Mrith  his  father  to  the  complain* 
tt's,  about  dark,  and  his  father  went  in  and  called  the  coai>- 
unant  out,  and  told  him  he  could  do  nothing  with  the  ipn^ 
rty,  unless  he  would  give  him  five  years  to  pay  the  money ; 
id  Complainant  agreed  to  do  so,  provided  he  wad  paid  two  of 
ree  thousand  dollars  before  the  bond  was  given,  if  he  could 
main  on  the  land  free  of  rent,  during  the  period  the  payment 
id  to  run.  The  witness  says  he  stood  outside  the  yard,  close 
the  fence ;  that  complainant  and  his  father  came  up  to  him 
hile  the  conversation  on  this  subject  was  going  on  between 
lem,  and  after  hearing  this,  he  stepped  aside,  leaving  them  still 
.  conversation.  The  usury  consists  in  the  agreement,  by  which 
le  complainant,  for  enlarging  the  time  of  payment,  stipulated 
a  only  for  his  regular  interest,  but  in  addition  for  the  posses*' 
on  of  the  premises. 

Without  entering  into  the  question,  how  far,  under  the  pecu-^ 
ir  circumstances  of  this  case,  the  complainant's  remaining  in  pos- 
ssion  free  of  rent,  would  make  the  transaction  iisurious,  it  ap 
sars  to  me  dangerous  ground,  to  defeat  an  agreement  already 
sduced  to  writing,  under  the  hands  and  seals  of  the  parties,  by 
)  loose  a  conversation  as  this.  The  witness  does  not  appear  to 
13 
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hftve  beard  either  the  commeQcementor  the  close  of  it,  and  i 
not,  therefinre,  be  relied  on  for  the  whole  story.    But  it  is  a  suffi — 
cieot  answer  to  thk  evidence,  that  if  it  be  all  true  as  stated^ 
that  these  parties  did,  at  the  time  referred  to,  agree  to  this  ar— 
mngement,  certain  it  is  that  it  was  no  part  of  the  origiDftl  agree— 
ment,  entered  into  in  writing,  on  the  twenty -fiikh  of  February^ 
eighteen  hundred  and  thirty-six,  for  the  sale  of  tbe  farm  ;  nor 
was  it  carried  out  at  the  time  the  deed  was  given  and  tbe  bond 
^nd  mortgage  executed,  on  the  twenty-seventh  of  April,  eigbt£9» 
bimdred  and  thirty-six.    The  papers  are  executed  accordHi^^^i^ 
ibe  terms  of  the  written  agreement;  the  terms  for  payrnent  are 
not  fixed  at  five  years,  but  in  the  maoner  called  for  by  the  or i- 
gioal  contract ;  nor  is  there  any  stipulation  wfaalever  made  for 
tbe  possession ;  the  <Nriginal  agreement  is  tbe  one  carried  into 
eflbct  between  the  parties,  and  not  the  one  referred  to  by  the 
witness.    I  am,  therefore,  clearly  of  opinion,  that  tbe  evidenco 
foils  lo  establish  a  case  of  usury,  and  that  it  can  constilute  no 
defence  against  this  bond  and  mortgage. 

The  next  point  taken,  arises  from  the  object  the  pordiasers 
had  in  buying  this  property.    They  intended  to  set  it  off  ia 
building  lots,  and  Edward  N.  Rogers,  who  had  agreed  in  his 
purchase  with  McCarty,  for  five  years  for  the  payment  of  tho 
money,  after  getting  his  deed,  learned  for  the  first  time,  from  the 
complainant,  that  tbe  bond  and  mortgage  were  payaUe  at  an 
earlier  day ;  he  expressed  bis  surprise,  and  told  (be  compiainanCr 
that  he  riMmld  look  to  McCarty  and  those  concerned  with  him, 
to  make  good  their  agreement ;  when  the  complainant  uAd  the 
witness  that  be  did  net  believe  there  would  be  any  difficulty,  ag 
his  great  object  was  to  get  bis  interest ;  that  the  witness  tbeie^ 
upon  told  comfdainant  he  would  think  over  the  subject  and 
make  him  a  proposition.    The  witness  then  says,  that  the 
same  afternoon  he  called  on  the  complaioant,  and  told  him  he 
would  make  this  agreement  with  him — that  if  he  would  extend 
tbe  time  of  payment  of  the  bond  five  years  from  the  twenty-* 
seventh  of  April  ensuing  its  date,  making  six  years  in  all,  and 
release  tbe  lots  that  deponent  and  Stimler  should  sell,  firom  the 


JANUARY  TERM,  1842.  117 

[Vuihoitmi  T.  MeCarty  eC  tl.] 

I  of  the  mortgage,  (provided  such  release  did  not  exceed  one 
ith  of  the  property,)  oo  his  being  paid  for  the  property  thos 
tased,  or  having  the  bonds  and  mortgages  given  for  their 
chase  money  assigned  to  him,  that  complainant  might  re- 
I  the  possession  of  the  residue  of  the  form  free  of  rent,  and 
t  no  claim  would  be  made  for  rent  for  the  time  he  had  already 
apied  it.  This  proposition,  he  says,  was  agreed  to  by  the 
opbittant. 

The  evidence  then  proceeds  to  show  that  the  complainant 
'  of  a  breach  of  this  agreement;  and  it  is  insisted  by  the 
l^that  the  defendant,  Nehemiah  Rogers,  is  entitled,  before 
aiaant  can  have  his  decree  in  this  cause,  to  a  specific 
of  the  complainant's  agreement  to. release  lots  as 
lid  be  sold  on  die  premises,  or  to  have  his  damages 
Mieh  breach  of  his  agreement,  set  off  against  the  amocrnt  of 
sbond  and  mortgage. 

This  is  taking  a  wide  range,  smd  involving  in  a  case  of  fore- 
sure  of  a  mortgage,  a  great  variety  of  matters  and  endless 
gation.  If  this  defence  should  be  sustained,  I  see  no  limit 
a  bill  of  foreclosure,  to  settling  before  decree  every  agreement 
d  controversy  respecting  the  land  between  the  complainant 
d  all  the  intermediate  owners  down  to  and  including  the  pre- 
It,  and  that  too,  whether  the  mortgage  has  any  connection 
th  them  or  not.  This  agreement  is  not  made  with  the  mort- 
^or,  but  with  Edward  N.  Rogers,  an  intermediate  owner,  ami 
declared  to  have  been  entered  into  long  after  the  mortgage 
s  made,  and  for  purposes  connected  with  the  property,  grow- 
r  out  of  the  manner  in  which  sales  were  proposed  to  be  made, 
le  defendant  must,  in  my  opinion,  be  left  on  this  agreement, 
his  remedy  at  law.  The  complainant  is  able  to  refund  in 
nages,  as  it  is  stated,  for  any  amount  in  which  he  may  be 
tly  chargeable,  and  there  is  no  safe  mode  an  this  court,  of 
tling  questions  of  this  character;  it  is  properly  a  case  for  a 
y  to  assess  the  damages,  and  not  for  investigation  befon  this 
irt  The  evidence  would  lead  me  to  believe  that  tba  eom- 
inant  has  not  regarded,  as  he  should  have  done«  the  position 
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of  men  wbp  bad  purchased  property  at  so  expeosive  a  rate,  and 
vbo  bad  uo  way  of  remuDerating  themselves  but  by  selling  off 
lots ;  still,  I  do  not  see  bow  the  defendant  can  avail  himself  of 
such  a  defence  in  this  action.  Can  this  court  decree  a  specific 
performance  against  the  coroplainani  of  his  agreemeni,  m  this 
action  ?  I'bere  is  no  precedent  foe  such  a  course  of  practice, 
and  to  atienipt  to  settle  the  dc^mages  incident  to  a  breach  of  such 
an  agreement,  would  be  equally  against  the  course  of  procedure, 
I  am,  therefore,  of  opinion,  that  this  defence  caanot  avail  the  d^ 
^ndant  in  this  action. 

The  last  objection  is,  that  the  time  of  payment  for  the  prioci' 
pal  was  extended  by  the  complainant,  for  five  years  from  lb 
twenty-seventh  of  April,  eighteen  kundred  and  thirty-8eveD,aol 
the  bond  and  mortgage  will  of  course  not  be  due  until  the  twenty- 
seventh  of  Aprils  eighteen  hundred  and  forty-two.  This  is 
clearly  established,  from  the  evidence,  and  the  defendant  is  eoti- 
iled  to  this  time,  biefore  payment  can  be  demanded.  Edward N. 
Sogers  expressly  so  swears,  and  the  whole  evidence,  as  well  as 
die  statement  in  the  complainant's  bill,  go  to  show  such  an  ua- 
derstanding.  It  is  well  settled,  that  the  time  for  payment  may  be 
extended  by  parol :  Chitty  on  Contracts^  27,  in  note  ;  I  Joh^ 
Cases,  23  ;  3  John.  528  ;  2  WendeU,  587;  14  John.  330;  1 
Green,  165 ;  Saxton,  280. 

There  must,  therefore,  be  a  reference  to  a  master,  to  ascertain 
and  report  the  amount  due  the  complainant  for  interest  oo  ^ 
Vond  and  mortgage,  after  deducting  a  fair  compensation  for  tks 
use  and  occupation  of  the  farm ;  and  also,  whether  a  part  of  tb^ 
premises  can  be  sold  without  material  injury  to  the  rest.  Tbs 
justice  of  this  case,  as  far  as  T  am  able  to  reach  it  in  this  suites' ^^ 
appears  to  me,  is,  to  consider  the  time  of  payment  for  the  prioo* 
pal  of  the  bond  enlarged  to  the  twenty-seventh  of  April  next) 
leaving  the  interest  payable  half  yearly.  The  contract  made  fa 
complainant's  enjoying  the  possession  free  of  rent,  is  partofti* 
one  for  releasing  a  portion  of  the  lands,  subsequently  inade  vilO 
Mr.  Rogers,  and  must  be  settled  with  that. 
pecre^  accoi^ingl;y,  apd  i;eference  to  a  master.. 
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Andeew  H.  Hopper  v.  Stephen  Lutkins. 

dM  porehtMr  of  a  milktett  and  water.poiwvr  aeo0pti  ftom  tha  Ttndor  a 
inl,  vitkoot  uy  aofvaaat  to  hii  prolMClaB,  aa  to  tha  halghl  of  tlia  dan, 
wUMaatantof  tbaflowtowbtoh  ba  ia  a«tillad«  aad  tha  pmohMar  ia  ao^ 
•atad  to  daoMgaa  hj  laaaoa  of  tha  imjiropar  baigfat  af  tha  dam,  ha  ia  with- 
Nrt  lamady  aithar  at  law  or  in  aqahj. 

it  waa  daaifnad  bj  the  partiaa  that  a  deed  thould  contain  eorananta,  and 
baj  hara  bj  miatake  baen  omittad  by  tba  aerifanar,  tha  miataka  will  ba  ear- 
Mtod  bf  a  eoort  of  aqnity,  and  tha  daad  fafamad  aooordinglj. 
tta  daad  contain  fall  eorananta  of  wanaatj  aa  to  tba  halght  af  tha  daa, 
lad  tha  covananta  are  brolun,  a  court  of  oqaity  will  not  injoin  tba  Tandor 
Hm  procaadinf  at  law  to  raooTor  tha  pdrehaM  moMjy.  ear  aat  off  tha 
hflMgaa  aoaUinad  bj  tha  Tandae  by  tha  breach  of  ■ach  coTcnanto  againat 
ba  claim  of  tha  tandor  for  tha  porobaia  monay,  bat  will  laa?a  tha  partiaa 
0  thafar  nmadiaa  at  law. 

ifa  li  no  mode  in  which  tha  damagaa  toatahiad  by  tba  braadi  of  aaah  aafa- 
MWto  ean  ba  aatiaAictorily  aaaartaiaad  to  a  eo«ft  af  aqnHjy. 

HoK  of  aqaity  can  intorlbre  to  tat  off  tha  damafaa  coataiMd  by  tha  ywm&m 
If  biaaeh  of  tha  eoTcnanta  in  hia  daadtagaiaat  tha  claim  of  tba  fandar  lor 
ba  parchaaa  monay,  only  where  tha  cofananto  ara  aach  that  tha  damagas 
aMiltinf  from  the  breach  can  ba  aacertainad  according  to  the  practica  of  tha 
oart. 

Bill  for  injunction  and  relief,  filed  September  tonth, 
bteen  hundred  and  forty.  The  bill  charges,  that  in  the 
nth  of  March,  eighteen  hundred  and  thirty-five,  the  defend- 
:,  representing  himself  to  be  seized  in  fee  of  certain  lands  and 
mises  particularly  described  in  the  deed  thereinafter  saC  forth, 
i  of  the  dam  in  the  said  deed  mentioned,  and  of  the  right  to 
tp  the  said  dam  at  the  height  it  then  was,  and  to  overflow 
i  lands  which  were  overflowed  by  the  waters  above  said  dam 
.ile  kept  at  the  height  it  then  was,  bargained  and  agreed  with 
( complainant  to  convey  to  him  in  fee  simple,  by  a  good  deed  of 
rgain  and  sale,  the  said  land  and  premises,  and  the  nuDi 
mon,  and  the  dam  and  the  mill-pond  thereto  belonging,  and 
)  water  privilege  with  the  right  of  overflowing  the  lands  above 
d  dam  as  far  as  the  waters  of  the  Saddle  river  (on  which  the 
d  dam  was  erected)  would  overflow  the  same,  at  the  he^glit 
13* 
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the  said  dam  then  was^  for.  the  sum  of  seven  thousand  ddllai^ 
la  be  paid  by  the  complainant, — and  that  the  defendant  agreed 
to  convey  said  lands  and  premises,  with  said  appurtenances,  to 
the  complainant,  as  afoceetaid,  by  deed  containing  the  utnal 
eovenanta  against  incumbrances,  and  of  warranty,  seizin  and 
right  to  convey.  That  iu  pursuance  of  the  said  agreement,  and 
08  the  performance  of  the  same,  the  said  defendant  and  his 
wife,  on  or  about  the  nineteenth  day  of  March,  eighteen 
hundred  and  thirty-seven,,  made  and  executed  to  the  onnplam- 
am  a  deed,  which  is  set  forth  in  the  bill,  and  is  in  the  usual 
lorm. 

The  bill  further  charges,  that  a  great  part  of  the  value  oftbe 
said  property,  consists  in  the  mills,  and  the  water  power  tbeielo 
belonging,  and  that  the  said  miUs  and  water  rights  was  one  d 
the  principal  inducements  for  the  complainant's  purchasing  the 
&rm  at  the  large  price  he  paid  therefor,  and  that  the  complain- 
ant  would  not  have  purchased  at  that  pmce^  unless  it  had  been 
agreed  that  the  defendant  should  convey  and  warrant  4into  the 
complainant,  the  said  water  power  and  privilege  at  the  height  d 
the  dam,  as  it  stood  at  the  time  of  the  said  conveyance,  and  thai 
the  sai4  deed  was  drawn  by  the  conveyancer  who  drew  th( 
same  without  specifying  the  height  of  the  dam  and  the  extern 
of  water  privilege  thereby  conveyed,  through  inadvertence  anc 
mistake ;  he,  the  conveyancer,  supposing  that  the  terms  of  saii 
deed  were  sufficient  to  convey  and  warrant  unto  the  complain 
ant  said  water  power  and  dam  at  the  height  at  which  the  dan 
stood  at  the  time  of  said  conveyance ;  and  that  the  deed  wa 
accepted  by  the  complainant  under  the  like  mistake  and  misa; 
prehension  ;  and  that  at  the  time  of  the  said  conveyance,  it  wa 
the  intention  of  both  the  parties  thereto,  that  the  said  dam  an 
water  power  should  be  conveyed  and  warranted  to  the  coa 
plaipant,  at  the  height  at  which  the  said  dam  then  stood. 

The  bill  further  charges,  that  soon  after  the  said  conveyano 
and  on  or  about  the  eighteenth  of  April,  eighteen  hundred  ao 
tbirty*five,  the  defendant  executed  to  the  complainant  a  bon 
to  indemnify  the  complainant  against  a  suit  then  begun,  b 
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OKStephai  BerdaD,  againat  the  comiriaiiiaiit,  on  account  of 
tksaid  dam,  at  the  height.at  which  it  was  at  the  time  of  the 
■id  conveyance,  causing  the  wat^  to  overflow  the  lands  of 
mi  Beidan,  and  in  the  said  bond  the  d&fendant  recited  that  he 
hd  by  the  afiiresaid  deed,  conveyed  to  the  comfdainant  the 
aid  lands  and  mills,  and  also  the  said  dam  at  the  height  it  then 
vtt.  That  vthe  said  Berdan,  before  the  said  sale  and  convey- 
mceto  the  complainant,  had  commenced  an  action  in  the  Ber- 
gen pkas  against  the  said  Stephen  Lutkins,  for  damages  for 
omBamng  lands  of  said  Berdan,  by  reason  of  the  said  dam 
Mng  It  a  greater  height  than  the  said  defendant  had  any  right 
to  keeper  maintain  it ;  and  that  the  said  Berdan,  at  September 
term,  dghteen  hundred  and  thirty-five,  recovered  judgment  in 
Ae  eaid  suit  against  the  defendant  That  Berdan  stiU  threat- 
Me  farther  suits  against  the  complainant  for  damages  by  reason 
of  the  said  dam  still  being  at  an  unlawful  height,  and  to  compel 
Urn  to  reduce  it 

That  at  the  term  of  March,  eighteen  hundred  and  forty,  one 
Mm  R.  Post,  who  since  the  said  conveyance  to  the  complain- 
M  has  become  the  owner  of  adjoining  lands,  commenced  an 
tttion  against  the  complainant,  for  damages,  for  overflowing  his 
hods,  by  the  said  dam  being  kept  at  an  unlawful  height,  al- 
diOQgh  at  the  time  of  the  alleged  grievance,  the  dam  was  no 
linker  than  it  was  al  the  date  of  the  said  conveyance. 

The  bill  further  charges,  that  at  the  time  of  the  said  purchase 
hy  the  complainant,  he  gave  to  the  defendant  his  note  for  one 
diousaDd  two  hundred  and  fifty  dollars  as  part  payment  for  the 
^;  that  one  thousand  ddlars  of  the  principal  of  the  said 
i^ote  still  remains  due  and  unpaid,  and  that  the  defendant  has 
^<>Qunenced  an  action  at  law  against  the  complainant  for  the  re^ 
^veriDg  thereof;  that  the  defendant  is  a  man  of  small  means, 
&Qd  speedily  becoming  impoverished,  and  that  if  permitted  to 
'^ver  the  amount  unpaid  on  said  note,  the  complainant  will 
^  unable  to  collect  from  him  the  amount  of  damages  that  may 
^  recovered  by  reason  of  the  breach  of  the  covenants  contained 
^  said  deed  *,  and  that  unless  the  complainant  can  retain  the 
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flftiM  oat  of  the  amount  duttOQ  said  nolOi  tho  com|dHhiaiit  mi 
be  without  adequate  remedy  in  thai  behalf. 

The  prayer  of  the  bill  is,  that  the  defendant  may  be  onn- 
polled  by  the  order  and  decree  of  the  court  to  amend  add  dori^ 
00  at  exprenly  to  conTey  to  the  complainant  in  fee  aimpk,  tk 
water  privilege  therein  mentioned,  at  the  height  of  the  dtmai 
it  was  at  the  date  of  the  said  conTeyaoce,  and  that  it  may  k 
aecertained  under  the  direction  of  the  court,  whether  the  defend- 
ant had  a  right  to  convey  to  the  complainant,  at  the  date  of 
taid  deed,  the  water  privilege  and  power,  at  the  height  at  whick 
taid  dam  then  was,  and  at  what  height  the  defendant  hid 
right  and  power  to  convey  said  dam  and  water  privilege^  and 
what  deduction  ought  to  be  made  from  the  price  agreed  to  be 
paid  by  the  complainant  for  said  lands,  mills,,  and  water  priri' 
l^gesy  on  account  of  the  want  of  right  in  the  defendant  U>  poft- 
vey  said  water  right  at  the  height  at  which  the  said  dam  tlieB 
was,  and  that  in  the  mean  time  the  defendant  may  be  n- 
strained  from  proceeding  with  bis  action  at  law  for  the  reoover- 
iag  of  the  said  note. 

Upon  filing  the  bill,  an  injunction  was  issued,  as  prayed  iv* 
The  defendant,  by  his  answer,  denies  that  he  represeskd 
himself  to  be  seized  in  fee  simple  of  the  right  p  keep  the  tfid 
dam  at  the  height  it  then  was,  or  to  overflow  the  lands  wiiich 
were  overflowed  while  the  dam  was  Icept  at  that  height;  iioafi 
that  it  was  the  intention  of  the  parlies  to  said  deed,, that  the 
said  dam  and  water  power  should  be  warranted  to  the  oom- 
ptainant  at  the  height  it  then  was ;  denies  that  he  bargained 
and  agreed  with  the  comj^inant  to  convey  to  him  in  fee  sim- 
ple, the  said  water  privilege,  and  the  right  of  overflowing  lands 
as  fer  as  the  said  dam  would  overflow  the  same  at  the  beigiit  it 
then  was,  or  that  he  ever  agreed  to  warrant  the  right  of  con- 
tinuing the  dam  at  that  height;  denies  that  such  warranty 
was  ever  required  by  the  complainant,  or  that  defendant  ever 
intended  to  give  it ;  denies  that  there  was  any  miBapprehension 
on  the  part  of  defendant  in  executing  said  conveyance,  or  any 
mistake  in  drawing  ti»  same ;  admits  the  execution  of  the  deed, 


JANUARY  TERM,  1842.  153 

[Hopper  T.  Latkina.] 

ind  insists  that  it  was  drawn  and  executed  pursuant  to  a^ree- 
nent  between  the  parties ;  denies  all  mistake  or  misapprehen- 
aioa  on  the  part  of  the  conveyancer  who  drew  the  deed,  and 
insists  that  it  was  drawn  pursuant  to  his  instruction  ;  denies  his 
inability  to  satisfy  the  complainant  for  any  damages  to  be  re- 
covered for  a  breach  of  covenants. 

The  cause  was  heard  on  motion-  to  dissolve  the  injunction, 
upon  bill  and  answer. 

Wright  and  /.  //.  Williamsoti,  in  support  of  the  motion. 

A.  O.  Zctbriskie,  contra. 

The  Chancellor.  I  am  well  satisfied  the  injunction  in 
this  case  should  be  dissolved.  The  only  equity  in  the  bill,  is 
the  charge  of  mistake  in  drawing  the  covenants  of  the  deed,  and 
that  18  explicitly  and  fully  denied,  by  the  answer.  The  other 
grounds  upon  which  relief  is  sought,  cannot,  from  the  view  I 
take  of  the  case,  be  sustained.  The  facts  as  they  appeair  from 
the  pleadings  are,  that  the  complainant,  in  eighteen  hundred 
and  thirty  five,  purchased  a  farm  in  Bergen  county  of  the  de- 
fendant, vrith  a  mill  seat  and  water  privileges.  The  deed  con- 
tains the  usual  covenants  of  seizin,  of  warrantee,  and  against 
incumbrances.  The  complainant  insists,  -  that  he  purchased 
inth  the  understanding  that  the  dam  stood  at  its  proper  height, 
and  that  the  covenants  were  intended  in  express  terms  to  secure 
to  him  that  right  At  the  time  of  the  conveyance,  a  suit  wau 
pending  in  the  common  pleas  of  Bergen,  by  Stephen  Berdan 
against  the  defendant,  for  overflowing  his  lands  by  reason  of  the 
dam  being  higher  than  it  should  be,  and  in  which  action  there 
was  a  recovery  subseqently  had,  in  favor  of  the  plaintiflT.  The 
dam  was  at  the  same  height  when  the  injury  complained  of  in 
this  suit  took  place,  as  when  the  sale  was  made  by  the  defendant 
to  the  complainant  Berdan  having  succeeded  in  his  action, 
now  threatens  a  further  prosecution  against  the  complainant 
for  not  reducing  his  dam  to  the  height,  as  settled  by  thi) 
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Verdict  in  bis  suit  against  the  defendant  The  bili  also  charges, 
that  John  R.  Post,  another  owner  adjoining  this  mill  seat,  has 
commenced  a  suit  in  the  circuit  court  of  Bergen  against  the 
complainant,  for  overflowing  his  lands  by  the  height  of  the 
same  dam,  and  that  such  suit  is  still  pending,  undetermined. 
The  dam  has  remained  at  the  same  height  as  when  comphun* 
ant  purchased.  In  part  payment  for  this  farm,  the  complauiant 
gave  the  defendant  his  promissory  note,  now  past  due,  far 
twelve  hundred  and  fifty  dollars.  There  is  remaining  unpaid 
on  that  note  one  thousand  dollars,  besides  interest  To  recover 
this  money,  the  defendant  commenced  an  action  at  law  against 
the  complainant,  and  he  was  injoined  from  further  proceeding 
thereon,  until  the  alleged  mistake  in  the  deed  cpuld  be  corrected 
and  he  should  fulfil  his  covenants  and  agreements  with  the  com* 
plainant,  or  until  further  order. 

This  bill,  then,  has  two  objects;  to  reform  the  deed  made  by 
the  defendant,  and  to  injoin  him  from  jHxxseeding  to  collect  the 
note  of  twelve  hundred  and  fifty  dollars. 

Upon  the  first  ground,  the  complainant  will  be  at  liberty,  if 
he  thinks  proper,  to  proceed  and  take  the  proofe  in  this  case; 
but  as  the  defendant  denies  that  any  mistake  was  made,  we  are 
to  see  what  propriety  exists  in  the  remaining  part  of  the  ca» 
for  continuing  the  injunction. 

I  deem  it  no  part  of  my  province,  on  this  motion,  to  settk 
bow  fiir  the  covenants  actually  go ;  whether  they  have  any  re- 
ference to  the  height  of  the  dam  or  not  That  will  be  deter* 
mined  when  the  question  shall  arise  before  the  propor  tribunal 

If  the  complainant  has  taken  a  deed  without  any  covenants 
for  his  protection,  in  the  flow  of  this  water,  then  he  is  without 
remedy  for  his  damages,  either  at  law  or  in  this  court  If,  haw< 
ever,  it  was  designed  by  the  parties  that  the  deed  should  contain 
covenants,  and  they  have  by  mistake  been  omitted  by  tbs 
scrivener  in  drawing  it,  that  mistake  will  be  corrected  and  the 
deed  reformed  accordingly. 

But  suppose  the  deed  to  contain  full  covenants,  as  contended 
for  by  the  complainant,  (and  that  is  giving  him  the  advantage 
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Mile  case,)  what  rriief  can  this  court  aflord  him  afaimt 
lenl  of  bis  oote?  Tbe  objoct  ie,  ofidoubledlyy  to  set  off 
UiiaDt*8  damagOB,  stistaioed  binder  ilie  eovenaols  in  his 
liost  tbe  DOie  wbieb  be  gave  as  part  at  tbe  porchaie 
r  the  property.    ^Can  this  be  done  ? 

fc  muet  be  remembered,  the  complainant  fras  sastatned 
images.  A  etiit  ie  instituted  against  hrin,  and  another 
Bed,  hut  no  recovery  has  been  had.  There  is  no  mort- 
irbich  the  party  is  seeking  the  aid  of  tbe  court  for  a 
«  and  sale  uf  the  premises,  but  a  '  note  on  which  the 
I  is  pursuing  his  1^1  remedy  to  recover  his  money.  If 
Ktion  against  the  collection  of  this  note  is  continued, 
is  it  to  be  continued  ?  Only  until  the  suit  mm  pending 
JOB  against  the  complainaot,  by  Mm  R.  Pbst,  is  deter- 
This  would  not  ascertain  the  amount  of  Ihe  compfaiin- 
iages ;  .for  Post  may  repeat  his  action,  and  it  seems  that 
nd  perhaps  others  intend  to  bring  suits  also  against  him. 
out  tbe  relief  sought,  it  mtist  continue  until  all  the 
which  the  complainant  can  be  put  to,  (and  which  the 
I  are  designed  to  protect  him  against,)  are  ascertained 
d.  This  would  be  a  very  uncertain  period,  and  proves 
nd  that  a  rule  of  this  kind  would  be  productive  of  great 

Whether  these  suits  will  ever  be  brought,  or  if  brought 
ipeated,  is  all  beyond  the  power  of  this  court  to  know, 
tioo  of  the  parties  is  beyond  its  power  to  control, 
an  this  court,  from  the  very  course  of  its  proceedings, 
in  any  satisfactory  manner,  the  damages  sustained  by 
)f  this  water  ?  Even  at  law  tt  is  often  difficult  to  cone 
,L  I  have  been  furnished  with  no  case  that  goes  tbe 
fe  desired. 

smplainant's  counsel  has  referred  me  to  the  case  of 
and  others  v.  Oere^  2  John.  Chan.  R.  646 ;  but  that 
ineans  like  the  present.  There  the  title  to  a  part  of  the 
Bold  was  defective,  and  an  ejectment  was  commenced  for 
rery  of  the  possession.  The  chancellor  injoined  the  suit 
n  ihe  bond  for  the  purchase  mooeyi  and  also  proceedings 
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OD  the  mortgage,  uoiil  the  ejectfneni  sboald  be  determioed.  Tbk 
it  widely  different  from  setiliag  damages  arising  from  the  over- 
flow of  lands.    If  a  mortgagor  is  deprived  by  a  trial  al  law  of  the 
half  or  other  share  of  the  land  which  he  purchased,  a  computa- 
tion may  be  made  by  a  master  of  the  value  of  that  abarei  and  it 
can  be  deducted  from  the  amount  of  the  mortgage ;  but  how  he 
would  ascertain  and  adjust  all  the  damages  which  this  comphio- 
ant  may  sustain  by  maintaining  the  dam  in  question  at  its  pre^ 
sent  height,  is  more  than  I  am  able  to  discover.     It  would  be 
impracticable,  in  my  view  of  the  case,  to  do  so  with  any  ceriaio- 
ty.     It  is  true  that  the  same  principle  pervades  both  cases,  thai  of 
preventing  circuity  of  actions,  and  allowing  a  setoff  of  dainage^ 
under  covenants  against  the  purchase  money.   The  difference  i^f 
that  in  the  one  case  it  is  practicable  to  do  so^  and  in  the  other  i^ 
is  not 

In  the  recent  case  in  this  court  of  *  Coster  v.  Monroe  Mumfnc-' 
luring  Co.y  I  went  upon  the  force  of  authoiity  so  fari  after  b 
judgment  had  been  obtained  iu  ejectment  against  the  mortgagor 
for  a  part  of  the  premises,  for  which  he  gave  the  mortgage,  tkod 
after  a  re-purchase  made  by  him  of  that  part  from  the  plainU^ 
in  ejectment,  to  refuse  a  decree  for  sale  on  the  mortgage,  until 
the  damages  the  defendant  had  sustained  under  his  coveoaotSf 
were  ascertained  by  a  master  and  credited  on  the  mortgage.  I 
still  think  that  view  of  the  case  correct  and  attainable,  but  I  i^ 
not  see  how  it  can  be  pressed  further,  so  as  to  reach  every  poesi' 
ble  case  of  damages  arising  under  covenants. 

In  Bumpus  v.  Plainer^  I  John.  Chan.  R.  217,  and  AUoi^ 
V.  Allen,  2  John.  Chan.  R.  62\,  the  doctrine  goes  no  fiirtbef« 
than  that  a  court  of  equity  will  relieve  a  purchaser  agaiost  tb^ 
payment  of  the  purchase  money,  upon  a  failure  of  consideraticH^' 
after  an  eviction  ut  law. 

It  would  be  a  sufficient  answer  to  the  complainant  in  thisca^^ 

to  say,  that  he  has  sustained  no  damages,  no  recovery  bari^ 

been  obtained  against  hirn<     But  even  if  one  judgment  bad  bec^ 

obtained  against  him,  it  would  not  settle  the  damages  so   ^^ 

*  Ants,  Tol.  i.  page  467. 
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covenaot,  for  the  same  party  might  repeat  his  action,  or  other 

landholders  commence  other  sutUi ;  and  I  therefore  see  no  prop^ 

or  correct  course  in  a  case  like  the  present,  but  to  leave  the  com- 

plaiuaot  to  his  remedy  at  lavtr  on  his  covenants,  and  to  allow  the 

defendant  to  proceed  with  his  suit  without  the  iiiterrerence  of  this 

court 

InjuactioQ  dissolved. 


The  New-Barbadoes  Toll  Bridge  Company  v.  Eoo 
Vreeland. 

TIm  ipeeifie  perfonnaaca  of  a  oontraet  will  be  decreed  a^^ainat  a  aabeeqoent 
poreliaaer  of  the  bargained  fyremiaea  haTinf  knowledge  of  the  cottplatn. 
ttt'i  eqoHable  title. 

Kf  Ute  eoDtraet  ia  ae^ral,  it  ia  no  ground  of  objection  that  the  eoatract  made 
hf  the  complainant  with  diTera  defendanta,  be  deaoribed  in  the  bill  of  com- 
pUiot  aa  a  contract  between  the  complainant  and  defendant,  without  refer- 
«ee  to  the  other  partiee. 

Hire  lapue  of  time  conatitatea  in  itaelf  no  bar  to  a  decree  for  ipecific  pei- 
fermaaee. 

If  the  delay,  under  the  circumatances,  amounta  to  an  abandonment  of  the 
eoatract,  relief  will  be  denied. 

Uader  an  agreement  made  by  a  landholder  with  a  turnpike  company  to  grant 
Uad  for  the  use  of  the  road,  upon  condition  that  the  road  ia  located  on  a 
puticular  route,  a  oofenant  to  grant  ao  much  land  as  the  road  should  oeqa- 
pj,  and  to  execute  a  good  and  sufficient  deed  for  the  same,  will  be  conatro- 
ed  to  mean  a  deed  in  fee  simple,  and  not  merely  for  the  term  of  the  compa- 
aj^  charter. 

ipeeifie  performance  of  a  contract  for  the  conveyance  of  land  decreed  afler 
the  lapee  of  twenty -three  years,  the  fendee  having  been  in  poaseasion. 

Bill  for  the  specific  performance  of  a  covenant  made  by 
Gooch  G.Yreeland,  the  father  of  the  defendant,  with  the  coroplaiQ- 
AQts,  to  grant  and  convey  to  them  so  much  of  his  homestead  farm 
^  their  road  should  occupy,  upon  condition  that  the  said  road 
^Id  be  located  upon  a  certain  route.  The  agreement  bears 
14 
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'  date  on  the  iweoty-firsl  day  of  July^  eighteen  hundred  anct  m 
teen.  The  bill  of  complaint  was  filed  on  the  seventh  Any  o 
'  October,  eighteen  hundred  and  thirty-nine.  Soon  after  the  dai 
'  of  the  agreement,  the  complainants  entered  upon  the  land  km 
constructed  their  road  upon  the  route  specified  in  the  agreement 
On  the  twenty-first  day  of  March,  eighteen  hundred  and  twenty 
three,  Enoch  G.  Yreeland  conveyed  his  said  homestead  farm»  b; 
way  of  advancement,  to  his  son  Edo  Vreeland,  the  defendani 
without  any  valual)le  GonHideration  being  paid  therefor.  At  tbi 
time  of  the  conveyance,  the  defenciaiii  had  knowledge  of  the  con 
tract  made  by  his  fsuhcr  wiih  the  turnpike  company.  Hearinj 
upon  bill,  answer,  replication  and  proofs. 

A.  O.  Zabriskie,  for  complainant,  cited,  Wadsworth  v 
Wendell,  5  John.  Chan.  231  ;  Champion  v.  Brown^  6  Ibid 

398,  403 ;    Waters  v.   Travis,  9  John.  460 ;  Kinff  v.  Mar 
ford,  Saximi,  278;  Brashier  t.   GratZy  6    Wheaion,  628 
Rnddiffe  v.   Warrington,  12  Vesey,  326  ;  Stoekley  v.  Stock 
ley,  I  Vesey  and  B.  23 ;  AUey  v.  Deschamps,  13  Vesey,  225. 

B.  B.  D.  Ogden,  for  defendant,  cited,  Savage  v.  Carroll,  - 
Ball  and  B.  451 ;  Legh  v.  Waverjicld,  5  Vtsey,  452 ;  Savage 
v.  Brocksopp,  18  Vesey,  335  ;  Cndrfinn  v.  Homer,  )8  Yesty 
10;  Clerfnont  v.  Tusburgh,  I  Jac.  and  W.  112  ;  Beaumofr 
V.  Dukes,  4  Con,  Eng.  Chan.  195;  Powel  v.  Lloyd,  2  G 
and  J  272;  Moore  v.  B/a&c,  1  Ball  and  B.  69. 

The  Chancellor.  By  an  act  passed  ihe^ixteenth  of  Feb 
ruary^  eighteen  hundred  and  sixteen,  '*•  The  NewBarbadoea 
Toll  Bridge  Company,"  the  complainants  in  this  cause,  was  in- 
corporated for  the  purpose  of  construciiiig  a  road  from  the  ea^l 
end  of  the  Acqiiacknock  bridge,  in  the  c(.unfy  of  Bergen,  teth< 
Hackensack  and  Hoboken  turnpike-road,  and  to  build  bridg^^ 
across  Berry's  creek  and  the  Hackensack  river.  Three  person^ 
were  appointed  covnmissioners  to  lay  eiH  the  road,  and  befoi'^ 
they  determined  on  the  route,  as  is  very  comnoon,  the  owners  o\ 
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Moperty  in  die  neighborhood  ihrough   which  it  was  Co  nin, 
evinoeil  a  ifolicuude  that  it  should  pass  over  their  lands.     This 
«VAie  of  ilii«ig6  created  tl^  question  between  the  upper  and  lower 
route.     Pending  the  action  of  the  oouimissioners,  those  interested 
\n  the  iippor  route,  the  pkice  where  the  road  was  finally  located, . 
obtained  an  agreement  from  a  Number  of  the  land  owners,  agree 
log  iogtve  tlieir  londit  for  the  road.     TJiis  ogreement  bears  date 
tiie  tweuty.fir^ of  July,  eighteen  hundred  and  sixteen,  and  is, 
signed  and  sealed  by  twenty  persons.     By  this  agreement,  the . 
pereocie  execiiiing  it,  coveiiant  and  agree   severally  with  the 
president  and  directors  of  the  New-Barbadoes  Toil  Bridge  Com- 
Y^auj,  that  if  the  commissioners  named  in  the  aforesaid  act,  lay 
out  the  said  road  in  a  ceruiiu  dicection  and  manner,  which  is 
particularly  staled,  liiat  tJiey  will  respectively  grant  to  them 
*^hiterer  portion  of  their  respective  lands  tlie  road  shall  occupy, 
^od  will  esectite  good  and  sufiicieut  deeds  for  the  same.     The 
'^uis  immed  in  this  agreement  was  adopted,  and  the  road  built 
^^^cordingly.     One  of  the  persons  who  signed  this  agreement, 
^^  Enoch  G.  Yreelaiid,  the  father  of  the  present  defendant,  who 
^oea  owned  a  fartn  on  the  contemplated  line  of  the  road.     This 
I'U'cii  was  conveyed  by  the  father,  subsequeniiy,  to  his  son,  who 
^  the  defendant,  as  an  advancement,  and  tlie  present  bill  is  filed 
^Sliost  the  son  for  a  specific  performance  of  the  contract,  so  en* 
^^cd  into  by  his  father. 

There  is  no  dotibt,  as  well  frotn  the  answer  of  the  defendnni 
'^itiMelf,  OS  from  tiie  whole  evidence,  that  he  received  the  con- 
^'^jrance  from  his  father,  with  full  knowledge  of  this  agieenieiit; 
^^  fiiet,  the  subscribing  witness  thinks  he  was  present  when  ir. 
^as  signed.  It  would  seem  ihatilie  old  man  was  not  favorable 
^iiDself  to  the  road,  and  objected  to  signing  the  paper,  but  the 
^n,  who  ii  was  then  supposed  would  succeed  to  the  farm,  was . 
i^vomble  to  it. 

The  defendant,^ therefore,  can  stand  in  no  better  situation 
ihoa  his  father,  for  it  is  well  settled,  that  a  specific  performance, 
of  a  contract  will  he  decreed  ngaiost  a  subsequent  purchaser, 
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Iiaving  knowledge  of  the  complainant's  equitable  lille  :  5  M 
Chan.R.23\. 

Upon  tl>e  case,  as  it  ihus  presents  itself,  it  would  seem  il 
llie  defendant  should  perform  this  contract,  and  especially  so^ 
it  is  of  a  character  reqniiing  the  land  for  the  purposes  of  the  ro 
and  damages  at  law  might  be  a  very  inadequate  relief,  unl 
there  be  very  substantial  reasons  urged  against  it.  A  court 
eqfuity  will  look  at  the  necessity  that  exists  on  the  part  of  i 
complainants  to  have  the  possession  of  the  land  itself,  in  cc 
log  to  a  conclusion  in  the  case.  Here  it  is  most  manifest  the  ( 
joyment  of  the  land  is  indispensable,  and  without  it  the  wh 
road  may  be  defeated. 

The  first  objection  raised  by  the  defendant,  is,  that  the  agr 
ment  as  proved,  is  not  the  same  as  the  one  set  out  in  the  bill.  T 
bill  sets  out  an  agreement  between  Enoch  G.  Yreeland  and  I 
complainants,  whereas  the  one  produced  appears  to  have  be 
made  between  the  complainants  and  some  twenty  landluddc 
I  do  not  think  ibis  a  valid  objectioii,  for  it  is  a  several  cootn 
on  the  part  of  the  different  landholders  with  the  compaoy,  a 
is  so  especially  stated  to  be,  although  for  greater  convenieocf 
is  all  put  into  one  writing.  They  severally  bind  themselvet 
convey  their  respective  lands,  and  there  is  ho  necessary  deper 
ance  on  each  other. 

The  second  objectioi^  deserves  more  consideration.  It  is  C 
lapse  of  time  since  the  agreement  was  entered  into,  before  tbe.c 
fendant  was  called  upon  for  his  deed.  The  agreement  w 
signed  in  July,  eighteen  hundred  and  sixteen,  and  the  deed, 
would  seeni  from  the  evidence,  was  not  demanded  until  Jul 
eighteen  liimdred  and  thirty-nine,  a  period  of  twenty-three  year 
Mere  lapse  of  time,  ia  not  held  from  the  examination  of  the  case 
10  constitute  a  bar  to  relief,  hut  may  be  explained.  The  cou 
will  look  |o  it  that  no  experiment  is  practi^d  on  the  part  of  tli 
complainant,  however,  as  by  waiting  to  see  whether  it  is  toh 
advantage  to  have  the  agreement  carried  into  effect  or  not,  belbi 
he  seeks  relief,  and  if  the  delay  under  the  circumstances  amoua 
to  ao  abdiidonmcnt  of  the  coptroct,  leli^f  will  be  depied :  I  \ 
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^  and  Beam,  23 ;  12  Vesey,  326 ;  13  Vesey,  226  ;  9  John. 
«.460;  lSaxi(m,279. 

In  the  preseut  case,  the  road  was  laid  out  aod  the  land  taken 
poescflsioa  of  by  the  company,  at  or  about  the  time  the  contract 
was  entered  into,  the  fences  were  changed  and  the  complainants 
bave  ever  since  occupied  and  enjoyed  the  land.     There  has  been 
00  change  in  the  circumstances  of  the  parties,  and  no  intention 
to  abandon  on  the  part  of  the  complainants  can  be  presumed,  but 
a  mere  neglect  to  call  for  a  deed,  from  a  belief  that  it  was  suffi-. 
cient  to  lest  upon  the  contract,     ^one  of  the  parlies  to  the  agree- 
ment have  ever  conveyed,  and  the  present  suit,  it  is  alleged,  has 
grown  out  of  one  at  law,  in  which  the  defendant  pleaded  title  to 
the  land  over  w  hich  the  road  is  laid.     It  is,  indeed,  stated  by  the 
defendant,  that  the  alleged  trespass  for  which  a  suit  was  institu- 
te against  him  at  law,  and  in  which  he  pleaded  title,  was  for 
taking  gravel  on  his  own  land,  adjoining  to,  but  no  part  of  the 
road.    This  may  all  be  true  in  point  of  fact,  and  yet  the  trespass 
cofpplained  of,  as  set  out  in  the  demand,  was  upon  the  turnpike 
rood.    With  this  explanation,  and   with  the  belief,  that  many 
public  roadti  have  been  constructed    upon  the  faith   of  agree^ 
lueuu  alone,  without  considering  it  necessary  to  procure  a  deed 
foribelandtj,  I  am  not  willing  to  cTciiy  the  relief  now  sought  on 
this  ground, 

A  third  objection  made,  is,  that  good  faith  was  not  practised 
by  the  cumpuny  in  constructing  this  road.  The  road  was  to  be 
^our  rods  wide,  and  as  each  of  the  landholders  gave  two  rods, 
they  believed,  and  particularly  Mr.  Vreeland,  thai  the  bed  of  ihe 
foad  would  have  been  in  the  centre,  whereas,  adjoining  his  land, 
It  has  been  worked  on  his  side,  and  so  as  to  injure  the  fences. 
"^Iiere  can  be  no  doubt  Mr.  Vreeland  so  thought,  and  that  he  has 
declared  he  never  would  have  signed  the  agreement  had  he  sup- 
Po^d  otherwise.  The  sixth  section  of  the  charier  requires  that 
the  road  should  be  built  in  the  centre.  The  witnesses  explain 
this  part  of  the  case,  by  showing  that  the  stale  of  ihe  gn)und  was 
sQch  as  to  call  for  making  the  road  as  they  did.  The  company 
was  poor  and  bad  to  consult  economy  as  much  as  possible,  and 
14* 
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Ibey  made  ii  as  ibey  did,  to  avoid  increased  expense.  This  i 
moves  the  idea  of  any  designed  oppression  or  wrong  Cowards  M 
Vreeland,  though  they  were  still  bound  to  have  met  the  expeoi 
and  abided  by  the  terms  of  the  law.  The  agreement,  bowew 
does  not  place  the  consideration  for  the  grant  of  the  land  upoa  d 
iiHxie  in  which  the  road  should  be  constructed,,  bat  distinctly  up 
the  ground  that  the  commiteioners  lay  out  the  road  by  a  eefto 
roitte.  As  the  party  ogreed  to  give  his  land  for  the  road,  ai 
must,  theiefore,  lose  nil  Ajrther  advantage  from  it^  it  does  o 
strike  k\e  as  any  sufficient  reason  for  not  doing soi  that  inil 
constmction  of  it  they  should  ha^e  gone  a  little  nearer 
hiJB  side  (hati  was  contemplated,  and  especially  if  it  became  r 
cessary,  as  matter  of  convenience,  to  do  so. 

The  deed  teodeied  to  the  defeudani  is  objected  to.  Itappei 
to  have  been  an  ordinary  conveyance,  without  covenants,  of  i 
land  covered  by  the  road,  and  is  within  the  terms  of  the  agr 
lAent.  The  agreement  was,  to  grant  the  lands  and  to  ezeci 
good  and  sofficieot  deeds  for  the  same.  The  parties  could  lit 
contemplated  hothhig  short  of  a  conveyance  in  fee,  and  i 
merely  for  the  time  the  charter  bad  to  run. 

The  foundation  of  this  suit,  it  is  alleged,  is  to  be  traced 
some  personal  diflicuhies  between  the  defendant  and  a  cl 
stockholder  and  manager  of  this  company  ;  and  it  is  denied  t 
any  authority  was  ever  given  by  the  board  of  directors,  to  if 
cute  it.  It  would  be  quite  impossible  for  me  to  enter  into 
motive  which  prompted  this  proceeding ;  I  can  only  settle 
rights  of  the  parties  as  they  are  presented.  The  treasurer  sw< 
that  there  was  a  vote  of  the  board  of  directors,  requiring  the 
to  be  procured  for  the  lands  under  the  agreement,  and  this 
was  instituted  under  the  belief  that  a  single  action  was  sufiic 
to  test  the  right. 

I  am  of  opinion,  that  no  sufficient  reason  is  assigned  aga 
the  decree  asked  for  in  this  case,  and  that  the  complainants 
entitled  to  a  specific  performance  of  this  contract  from  the  del 
ant.  This  decree  must,  however,  be  without  costs :  while 
complainants  should  have  the  land  for  the  purposes  of  tiieir  t 
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^dtiUok,  irf  view  af  M  tfie  cireuinslancM  in  the  cbm^  and  en- 
willy  Ihe  Inpee  of  Uwie  before  Uiey  demanded  ic,  ihey  sfaould 
tfknreeoefta 


JOOK  Collins  v.  The  Executors  of  Robert  Taylor, 
deceased,  ct  al. 

'^^  a  bill  hat  been  file^  by  one  of  several  legateee,  for  hit  Am9  of  a 
^pef,  t^intt  the  exeeutonr  and  the  other  legatee*,  and  an  ifatarfooBtorf 
<^*6ne  bai  been  made  establivhing  the  right  of  the  legatees  to  fecovOfM'tlie 
MB^Bant  cannot,  aAer  auch  decree,  dismiss  bis  bill  to  the  ptojadki  of 
^  l*|atees  who  arc  defendants,  without  their  oonsent ;  and  if  sach  order 
of  diimiisal  be  made,  it  will  be  Tacated  and  set  aside,  except  so  far  as  re- 
■pQCti  the  complainant ;  and  the  interlocutory  decree,  and  the  maaterM  re. 
^  thaieoB,  will  be  deemed  valid  and  effectoal  so  far  as  reapeeta  the  otbor 


^  of  dismissal,  as  it  respects  parties  prejadiood  thartby,  vaeatad  after  the 

I'PN  of  three  years  from  the  date  of  the  order. 
^Wb  ibe  fac\M  are  all  before  the  court,  application  to  vacate  a  decree  or  set 

'*m1o  in  order  may  be  made  upon  motion  merely.    It  is  not  neceasary  to  file 

*  petition. 

Bill  filed  the  twenty-ninth  of  September,  eighteen  hundred 
^  twenty-six,  for  a  legacy  bequeathed  by  Robert  Taylor,  late 
^the  county  of  Hunterdon,  deceased,  in  and  by  a  codicil  to  his 
^  will  and  testament,  bearing  date  on  the  thirtieth  day  of 
^upist,  eighteen  hundred  and  twenty-one.  The  bequest  is  as 
IbwB: 

^Ido  hereby  also  revoke,  disannul  and  make  void,  the  be- 
QclBt  of  one  thousand  dollars  in  Aiy  last  will  and  testament 
ude  to  Robert  Huey,  son  of  my  neice,  Martha  Huey,  of  the 
3Qnty  of  Londonderry,  in  the  kingdom  of  Ireland  ;  and  I  do 
ereby  give  and  bequeath  to  the  said  son  of  my  neice,  Martha 
loey,  now  known  by  the  name  of  Robert  Taylor,  the  sum  of 
nrtboufliad  dollars;  and  further,  I  do  give  and  bequeath  to 
biiid  Bdlieit  Taylor,  the  sum  of  nine  thousand  doIlavB,  ia 
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trust,  neverthdesB.  to  be  divided  by  him  among  the  neaicet  de- 
scendants of  my  deceased  sisteis,  in  soch  proportionB  and  to 
such  persons  as  he  in  his  judgment  may  think  the  most  needy, 
prudent  and  meritorious,  [facing  the  most  perfect  reliance  on 
his  integrity,  in  the  discharge  of  the  trusts  herein  reposed  in 
him,  although  only  known  to  me  by  his  good  name,  which  1 
hope  be  will  continue  to  deserve.  If  these  two  last  bequests  an 
not  called  for  in  seven  years  after  my  decease,  my  will  is  thai 
they  become  void,  and  become  part  of  the  residue  of  my  estate, 
but  if  demanded,  they  are  to  be  paid  by  my  executors  out  oi 
the  residue  of  my  estate  mentioned  in  my  last  will  and  testa- 
ment" 

The  testator  died  on  the  first  of  October,  eighteen  hundred  and 
twenty-one,  leaving  his  will  and  codicU  unrevoked.  Robert 
Huiey,  the  legatee,  died  in  the  lifetime  of  the  testator,  unmarried 
and  without  issue.  The  testator  had  five  sisters,  viz.  Elizabeth, 
Jane,  Mary,  Margaret  and  Ann,  all  of  whom  married  and  died 
in  the  lifetime  of  the  testator,  leaving  issue. 

At  the  time  of  filing  the  bill,  the  only  surviving  representatives 
of  the  said  sisters,  known  to  the  complainant,  were  Edwaic 
Collins,  the  complainant,  son  of  Margaret ;  Mary  Moore  anc 
Elizabeth  Moore,  daughters  of  Elizabeth  ;  Martha  MoodjF 
daughter  of  Jane ;  and  John  Forsyth,  Ann  Forsyth  and  Ell 
zabeth  Fors>th,  children  of  Ann  ;  all  of  whom  are  made  pam 
ties  defendants  with  the  executors,  to  the  bill  of  complaint 

The  prayer  of  the  bill  is,  that  tlie  will  of  the  testator  may  ts 
established,  and  the  trusts  thereof  performed  and  carried  ia^ 
execution  under  the  direction  of  the  court ;  and  that  the  execo 
tors  may  be  decreed  to  pay  to  the  complainant  the  one-fifth  c 
the  said  legacy  of  nine  thousand  dollars,  or  so  much  thereof  & 
he  appears  to  be  entitled  to,  with  interest. 

An  answer  having  been  filed  by  the  executors,  the  cause  wa- 
put  at  issue  and  depositions  taken. 

By  an  interlocutory  decree,  made  by  chancellor  Williamsoi^ 
at  the  January  term,  eighteen  hundred  and  twenty-nine,  it  w^^ 
decreed  that  the  legacy  so  given  in  trust,  did  not  lapse  by  ib^ 
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^caih  of  the  legatee,  iu  the  lifetime  of  the  testator ;  and  tliat  tlie 

i^niits  ought  to  be  performed  aiul  carried  into  execution  ;  and 

^ha>t  the  nearest  descendants  of  the  said  deceased   sisters  of 

<he  tegtator,  are  entitled  to  have  and  receive  from  the  executors 

^i^e  eaid  legacy  of  nine  thousand  dollars,  with  interest ;  and  it 

^''^  in  and  by  said  decree,  referred  to  Charles  Ewing,  esq.  one 

^^  the  masters  of  the  court,  to  ascertain  and  report  who  were, 

^^    the  date  of  the  said  decree,  the  nearest  descendants  of  the 

®^id  asters,  and  the  proportions  of  the  said  legacy  to  which  they 

*^"^re  respectively  entitled. 

On  the  second  of  April,  eighteen  hundred  and  twenty-nine, 
^^^«  master  made  his  report  in  pursuance  of  the  said  decretal 
^^^^cfo.  On  the  ninth  of  April,  eighteen  hundred  and  twenty- 
'^  *^ie,  the  report  of  the  master  was  filed  ;  and  on  the  same  day, 
^^^  appearance  was  filed  for  the  other  defendants,  the  cestui 
9^^^  trusl9  of  the  said  legacy. 

At  the  January  term,  eighteen  hundred  and  thirty-one,  an 
^^^^3er  was  made,  reciting  that  the  matters  in  controversy  be- 
^'^^een  the  complainant  and  the  defendants,  the  executors  of 
^^^^bert  Taylor,  deceased,  had  been  accommodated,  and  direct- 
^^^S»  with  the  assent  of  the  solicitor  of  said  defendants,  that  the 
^^^^xnplainant's  ImU  be  dismissed  without  costs. 

Notice  ilFas  subsequently  given  to  the  executors,  of  a  motion 
^<^- vacate  and  discbarge  the  said  order  of  dismissal,  because  the 
^^^  roe  was  unlawful,  and  irregqlarly  entered,  and  because  it  was 
^^tered  without  the  knowledge  or  consent  of  the  defendants, 
>'^S^U^^  under  the  will  of  the  said  Robert  Taylor,  deceased,  or 
Of  their  solicitory  and  under  some  arrangement  unknown  to 
^Hcm:  which  motion  was  continued  until  the  October  term, 
^iglMeen  hundred  and  ibrty-one,  when  the  same  came  on  to  be 
^«ard. 

Gf.  J),  WaUj  tor  the  legatees,  in  support  of  the  motion. 

The  Older  of  dismiBBal  was  made  with  the  consent  of  the 
^^omiel  of  tiM  executors,  but  without  the  knowledge  or  con- 
BeiK^f  the!  togMba*,  defebtents,  or  tbeir  soiidtor. 
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They  had  an  interest  in  the  subject  matter  of  the  suit,  an 
were  necessary  parties.  They  had  appeared  and  aided  tl 
complainant  on  the  hearing. 

The  decree  was  for  the  benefit  of  all,  and  could  not  be  di 
charged  without  the  consent  of  the  legatees. 

2  John.  Chan.  553;  3  Paiffe,  517;  iJo/in.  Chan.  619; 
Paige,  374;  3  Paige,  164 ;  I  Sim.  and  Sin A79 ;  3  Dess.  20i 
Eq.  Draftsman,  2\3',  2  Ball  and  /5.337;  XJac.and  Wal 
249 ;  1  Hoffman's  Chan.  Pr.  388, 416 ;  6  Cond.  Eng.  Chan.  11 
12  Vesey,  409;  2  Sck.  and  Lef.  708;  1  Ctmd.  Eng.  Cha 
414;  2Sim.andStu.  196. 

After  a  decree,  a  complainant  in  a  creditor  suit  cannot  di 
miss  bis  bill.  The  decree  enures  to  the  benefit  of  all  the  pa 
ties  in  interest 

6  Cond.  Eng.  Chan.  403;  5  Ibid,  54,  461 ;  1  Hoffmam 
Chan.  Pr.  327;  Mitford^s  PI  77,  79  \  \  Sch.  and  U. 
296;  4  Vesey,  683;  2  Vesey^  sen.  671;  Wy ait's  Pr^ 
Beg.  1 79, 184 ;  9  Price,  210. 

W.  Halsted,  contra. 

It  appears  by  the  master's  report,  that  part  of  the  defendael 
in  the  suit  are  dead,  the  notice  is  therefore  defective. 

The  application  is  too  late.  The  proceedings  and  decree  an 
required  to  be  enrolled  within  three  months  after  the  final  deM 
mination  of  the  cause. 

Elmer^s  Dig.  58,  sec.  46 ;  Ibid,  63,  sec.  1. 

An  enroUed  decree  cannot  be  opened  on  motion. 

2  Smith's  Chan.  Prac.  2,  17,  21  ;  18  Vesey,  319:  I  F< 
sey,  93. 

A  supplemental  bill  may  be  filed  by  the  legatees,  but  the  con 
plainant  cannot  be  compelled,  against  his  will,  to  carry  on  th 
suit  for  others. 

All  the  cases  cited  on  the  olher  side,  are  those  of  creditors,  o 
whose  behalf  the  bill  was  filed,  and  who  have  an  interest  to  \ 
on  with  the  suit  There  is  no  case  of  a  defendant's  obtainin 
this  privilege.    The  bill  was  not  filed  for  the  benefit  of  thai 


r 
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£i.|)|ficant8.  It  charges  that  they  refused  to  join  in  the  suit, 
'-■he  oomfdainan^  being  a  non-resident,  was  compelled  to  give 
jjp^icarity  for  costs.  He  cakinot  be  made  liable  on  his  bond, 
^^[ainst  fab  consent,  nor  be  put  to  the  hazard  of  such  liability. 

One  defendant  cannot  carry  on  the  suit  against  a  co-defend- 
s^sQt  in  the  complainant's  name. 

The  doctrine  contended  for  by  the  adverse  counsel,  applies 
oaoly  to  a  final  decree.  Nor  does  it  apply  to  a  case  where  a  de- 
f^^'ndant  does  not  appear  and  answer.    He  cited  also, 

U  Vesejfj  168;  2  Paige,  213 ;  4  Paige,  61. 

/  H,  WiUiamafmj  on  same  side. 

After  a  soit  has  been  dismissed  for  three  years,  the  cause 
^^^nnot  be  restored  at  the  instance  of  a  defendant. 

The  application  must  be  made  by  petition,  not  by  motion. 

The  bill  and  the  whole  proceeding  are  irregular,  and  the  de- 
*^  **^  might  be  set  aside  upon  a  bill  of  review. 

3/oAn.  Chan,  563;  18  Vesey,  399;   I   Cwfd.  Eng.  Chan. 

Had  the  bill  been  filed  for  the  benefit  of  all,  then  the  decree 
^^^  dismissal  eould  not  have  been  made  to  their  prejudice,  with- 
^^v^t  notice,  but  the  defendants  actually  refused  to  join  in  the 
^mait 

i  Cand.  Eng.  Chan.  461. 

This  bill  is  for  the  benefit  of  the  complainant  alone. 

3  Paigej  164. 

The  only  mode  of  relief  is  to  file  a  supplemental  bill.  The 
^^xne  is  against  dead  persons.  The  supplemental  bill  may  be 
^led  without  getting  rid  of  the  order  of  dismissal,  and  may 
^ring  Collins,  the  present  complainant,  before  the  court. 

Wallj  in  rqply. 

Where  the  &ct8  of  the  case  appear  by  the  records  of  the 
^<Hm,  and  there  is  nothing  to  settle  but  the  law  arising  on  those 
^cu,  then  it  is  proper  to  proceed  by  motion.  No  petition  is 
Tecpured»    Here  all  the  fects  are  before  the  court. 
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These  defendaiUs  could  not  haye  proceeded  with  aeuit  'm 
their  own  behalf,  after  this  bill  was  filed.  Tlie  whole  eofMo- 
T^rsy  wae  involved  and  the  court  would  not  have.pecinillediift- 
other  suit  to  be  brought. 

The  decree  has  never  been  enrolled.    It  ought  Qot  .to  be. 

Before  a  supplemental  bill  can  be  filed,  this  order  of  disomil 
must  be  removed  out  of  the  way. 

By  the  Chancellor.*  The  order  of  disipissal  was  ka^ 
properly  made,  and  must  be  set  aside,  except  so  for  as  respects 
the  claim  of  the  complainant :  as  to  him  it  must  stand.  The 
legatees  who  are  defendants,  are  entitled  to  the  benefit  of  the 
interlocutory  decree,  and  the  master's  report  thereon  ;  and  are 
at  liberty  to  file  a  supplemental  bill,  to  obtain  the  benefit  of  the 
said  decree,  without  prejudice  from  the  order  of  dismissaL  But 
they  cannot  be  permitted  to  proceed  in  this  suit,  in  the  name  of 
the  complainant. 

The  following  order  was  thereupon  made. 

''  Upon  opening  the  matter  to  the  court  this  day,  it  appearing 
to  the  court  that  the  bill  was  filed  by  the  complainant  in  this 
cause,  to  recover  a  legacy  of  nine  thousand  dollars  of  the  exec- 
utors of  Robert  Taylor,  which  was  bequeathed  by  the  testator 
to  one  Robert  Huey  or  Taylor,  son  of  Martha  Huey,  in  tniet, 
to  be  divided  among  the  nearest  descendants  of -CbeteslatoA 
deceased  sisters,  in  sucli  proportions  and  to  such  peSiPPS,  as  is 
his  judgment  he  might  think  most  needy,  prudent  fold  asrftl^ 
rious ;  and  that  in  the  term  of  January,  -in  the  year  of  miAdKi 
one  thousand  eight  hundred  and  twenty-nine,  an  interlociiloij 
decree  was  made  in  this  cause,  whereby  it  was  ordered,  adjudg- 
ed and  decreed,  that  the  legacy  so  as  aforesaid  given  by  the 
said  testator,  to  the  said  Robert  Huey  or  Taylor,  in  trust  as 
aforesaid,  did  not  lapse  by  the  death  of  the  said  Robert  Haey  in 
the  lifetime  of  the  testator,  but  that  the  same  was  a  trust  in  the 
naid  Robert  Huey  for  the  benefit  of  the  nearest  descendants  (^ 

*  No  written  opinion  wan  delirfrrcd. 
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^deceased  sisters  of  the  said  testator,  to  wit,  Margaret,  Eli- 
zabeth, Jane,  Mary  and  Ann,  and  ought  to  be  performed  and 
carried  into  execution  accordingly  ;  and  that  the  nearest  descen- 
dants of  the  said  deceased  sisters  of  the  said  testator,  are  entitled 
to  have  and  receive  of  and  from  the  said  Archibald  S.  Taylor 
*Dd  John  A.  Taylor,  surviving  executors  of  the  said  Robert 
Taylor,  the  said  sum  of  nine  thousand  dollars,  mentioned  in 
ihe  codicil  to  ihe  will  of  the  said  llol)ert  Taylor,  ileceased,  to* 
?ether  with  the  lawful  interest  thercou  from  one  year  after  the 
death  of  the  said  testator ;  and  it  was  refcrred  to  Ciiarles  Ew- 
ing.  esquire,  one  of  the  masters  of  this  court,  to  ascertain  who 
^ere  the  nearest  descendants  of  the  said  deceased  sisters,  at  the 
date  of  the  said  decree,  and  their  names  respectively,  and  the 
several  proportions  of  said  legacy  to  which  they  were  respective- 
ly entitled,  to  the  end  that  such  further  decree  should  be  made 
thereon  as  the  said  chancellor  might  think  equitable  and  just : 
and  that  in  pursuance  of  said  interlocutory  decree,    the  said 
naaster  made  his  report,  bearing  date  on  the  second  day  of  April) 
u^the  year  of  our  Lord  one  thousand  eight  hundred  and  twen*^ 
*y-nine,  thereby  ascertaining  the  nearest  descendants  of  the  said 
five  sisters  of  the  testatator,  and  the  amount  of  the  said  legacy : 
*nd  it  farther  appearing,  that  although  Garret  D.  Wall  appear- 
^  as  the  counsel  of  the  descendants  of  four  of  the  sisters,  and 
argued  the  cause  on  the  interlocutory  decree,  that  without  no^ 
^  to  him,  the  ^id  complainant,  in  the  term  of  January, 
^teen  hundred  and  thirty-one,  dismissed  the  said  bill ;  and 
^  fiuther  -appearing,  that  in  the  term  of  January,  eighteen 
^UQ^nd  aiid  thirty-four,  an  order  was  made  in  this  cause,  that 
^  Mice  (o  vacate  the  said  order  for  dismissal  for  the  reasons 
thereio  stated,  should  stand  over  to  the  next  term,  and  that 
the  ume  was  continued  from  term  to  term  to  the  last  term,  at 
^Wch  term,  to  wit,  in  the  term  of  October,  one  thousand  eight 
hundred  and  forty-one,  the  said  motion  came  on  to  be  argued  in 
^he  presence  of  Garret  D.  Wall,  of  counsel  with  the  descendants 
^^  Elizabeth,  Jane,  Mary  and  Ann,  four  of  the  sisters  of  the 
^^^^r,  and  of  William  Halsted,  of  counsel  with  the  complain^^ 
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ant,  and  of  Isaac  H.  WiUiamson,  solicitor  and  of  eoanael  with 
Ibe  said  Archibald  S.  Taylor  and  John  A.  Taylor,  surriviiif 
executors  of  the  said  Robert  Taylor,  deceased ;  and  the  said 
chancellor  having  taken  time  to  advise  there(»i  until  this  day, 
and  now  on  this  twentieth  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-two^  it  is  orderal 
and  adjudged  by  his  excellency,  William  Pennington,  goveraor 
and  chancellor  of  the  state  of  New-Jersey,  and  the  said  cban. 
eellor  by  virtue  of  the  power  and  authority  of  this  court,  doth 
order,  adjudge  and  decree,  that  the  said  order  of  dtsmissal'tiB 
aforesaid,  made  in  the  term  of  January,  eighteen  hundred  and 
thirty-K)ne,  be  vacated  and  set  aside  and  entirely  held  for  noth- 
ing, except  so  far  forth  as  respects  the  claim  of  the  said  com- 
plainant against  the  said  Archibald  S.  Taylor  and  John  A. 
Taylor,  surviving  executora  of  the  said  Robert  Tajrior;  and 
that  notwithstanding  such  dismissal,  the  said  interlocutory  de- 
cree and  report  of  master,  stand  good  and  effectual  so  &r  as 
respects  the  nearest  descendants  of  the  said  Elizabeth,  Jane, 
Mary  and  Ann,  the  sisters  of  the  said  testator :  and  that  they» 
or  any  of  them,  be  at  liberty  to  file  a  supplemental  bill,  or  an 
original  bill  in  the  nature  of  a  supplemental  bill,  as  they  may 
be  advised,  to  obtain  the  benefit  of  and  carry  into  effect  the  said 
decree,  without  prejudice  from  the  said  order  of  dismissal;  and 
that  the  said  interlocutory  decree  and  master's  report  do  stand 
iu  full  force  and  strength  so  £aur  as  respects  the  rights  of  the  sakl 
descendants  of  the  said  Elizabeth,  Jane,  Mary  and  Ann,  ibiff 
of  the  sisters  of  the  said  testator,  Robert  Taylor,  deoeasedi  and 
that  any  proceedings  by  them  had  on  the  said  decree,  be  at 
their  own  expense  and  costs,  and  without  any  liabilhy  of  the 
said  complainant  therefor." 
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Martha  Amos  v.  Richard  Amos. 
A  fiwrn  etmert  may  apply  for  a  dUvoroe  for  any  eanae,  in  ber  own  nakna,  witlu 

Mt  a  pf9€m€iM  tfHIS* 

Upoi  a  bfll  for  t.  dtroroa,  the  eoort  will,  at  ita  diacration,  make  an  allowanoa 
ta  Um  wilb  for  bv  maintananoe  ptndemie  Ztte,  aod  alao  for  counael  faaa» 
whether  abe  be  eompiainant  or  defendant  in  the  aoit. 

Tlie  allowanoa  to  the  wife  pendente  lite  will  be  moderate.  No  induoement 
■hoald  he  held  oat  for  the  oppreation  of  the  hnahand. 

The  court  may  make  the  allowance  either  with  or  without  a  reference  to  a 


Tbe  tilowanoe  may  he  changed  at  the  discretion  of  the  chanoellor,  on  the  ap. 
plicttion  of  either  party. 

Whne  children  an  frown  ap,  no  allowance  ahonld  be  made  on  their  aecodnt. 

On  the  fourth  of  January,  eighteen  hundred  and  forty-two, 
the  eompiainant  filed  her  bill  of  complaint  against  the  defend- 
^t,  her  husband,  for  a  divorce  from  bed  and  board,  on  the 
S'oand  of  extreme  cruelty  and  neglect,  and  abo  for  alimony 
M  mippoit  for  herself  and  her  children. 

A.  0.  IZabriskie^  on  behalf  of  the  complainant,  now  applied 
^  an  order  upon  the  defendant  for  the  payment  of  counsel  fees 
^  the  complainant's  counsel,  and  also  for  a  proper  allowance  to 
^  comjdainant,  until  the  final  termination  of  the  suit. 

Re  presented  proof  of  the  due  service  upon  the  defendant  of 
^loUee  of  the  application,  and  also  the  complainant's  petition, 
Verified  by  her  oath. 

The  petition  states  that  the  defendant,  more  than  five  years 
*u^ce,  by  his  cruel  treatment,  compelled  the  petitioner  to  leave 
his  house,  since  which  he  has  made  no  provision  for  her  sup- 
port; that  the  petitioner  hath  no  means  of  support  of  her  own, 
but  is  dependent  upon  her  father,  who  supports  herself  and  her 
^Ve  children ;  and  that  she  hath  no  means  whatever  of  employ- 
^g  counsel  or  defraying  the  costs  of  this  suit. 

He  cited,  in  support  of  the  motion.  Mix  v.  Mix^  1  John, 
Ohan.  R.  108 ;  Denton  v.  Denton,  1  Ibid,  364. 
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S.  Cassedi/y  contra.     The  bUl  19  for  a  limited  divorce.    She 
eannot  prosecute  the  suit  alone,  but  must  sue  by  her  next  friend: 
Wood  V.  Wood,  2  Paige,  454  ;  8  Wend.  367 ;  2  Hoff,  Chwu 
Pr.  236. 

The  defendant  is  entitled  to  security  for  costs.  The  com- 
plainant is  a  non-resident.  The  husband  should  not  be  sub- 
jected to  the  costs  and  expenses  of  litigation,  without  the  possi- 
bility of  remuneration. 

Where  a  husband  is  complainant,  the  order  for  an  allowance 
pendente  lite,  and  for  counsel  fees,  may  be  made,  but  not  when 
she  comes  voluntarily  into  court  as  complainant. 


The  Chancellor.    In  this  state,  the  practice  is 
that  a  feme  covert  may  apply  for  a  divorce  for  any  cause,  in 
her  own  name,  without  a  prochein  ami. 

The  court  has  always  found  it  necessary  to  aid  the  wife  in 
the  prosecution  of  the  suit,  the  husband  having  the  whole  es- 
tate. The  court  will  make  the  allowance  pendente  lite  mode- 
rate, and  will  hold  out  no  inducement  for  the  oppression  of  the 
husband.  When  she  is  complained  against,  she  has  not  as 
just  ground  for  an  allowance,  as  when  she  is  complainant  h 
either  case  the  allowance  may  be  made,  at  the  discretion  of  the 
court. 

I  deem  it  unnecessary  to  refer  the  matter  to  a  master.  That 
course  may  be  taken,  but  I  have  never  adopted  it.  The  allow- 
ance may  be  altered  at  the  discretion  of  the  chancellor,  on  the 
application  of  either  party.  Where  children  are  grown  up,  it 
is  not  proper  to  make  an  allowance  on  their  account. 

I  allow  fifty  dollars  for  counsel  fees,  and  two  dollars  a  week 
for  the  complainant's  maintenance  pendente  lite. 
Order  accordingly. 
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Thomas  Chance  v.  Andrew  H.  Teeple  et  al. 

i^iity  of  ngirtry  will  not  ayail  against  actual  proTloui  notice  of  an  unre- 
iaCered  mortgage. 

I  witnefli,  with  eonobcyrating  einramitaneea,  is  sufficient  to  orereome  the 
Andanfa  answer. 

ne  the  master  has  reported  the  amoant  doe  upon  sereral  mortgages,  and 
ID  their  order  of  priority,  and  upon  exceptions  talien  to  the  report  the  or- 
r  of  priority  is  ohanged,  a  final  decree  may  be  taken  at  once,  without  a 
ferenoe  back  to  the  master. 

Iejiring  on  exceptions  to  master's  report. 

Wilson  and  Dayton,  for  complainant. 

Tredenburg,  for  defendants. 

Hhe  Chancellor.  The  complainant  holds  a  second  mort- 
;e  upon  the  premises,  and  Grant,  one  of  the  defendants,  a 
d  mortgage.  The  question  is  between  the  second  and  third 
rtgages.  The  complainant's  mortgage,  though  prior  in  date, 
ecorded  after  Grant's  mortgage. 

rhe  only  question  is,  whether  the  defendant,  Grant,  at  the 
le  of  taking  his  mortgage,  had  actual  notice  of  the  complain- 
.'s  mortgage :  if  he  had.  He  is  bound  by  it,  and  tlie  prior  re- 
try of  his  mortgage  cannot  avail  him.  The  master  thought 
evidence  insuflBcient  to  prove  notice.  I  am  of  opinion  that 
evidence  is  sufficient  (o  prove  notice,  and  that  Chance's 
rtgage  is  entitled  to  priority. 

rhe  answer  of  Grant  denies  notice ;  but  he  denies  other 
tters,  in  which  he  »  shown  to  be  mistaken.  There  is  the 
%t  evidence  of  one  witness,  a  colored  man,  who  proves  that 
uit  called  on  Chance,  prior  to  the  date  of  Grant's  mortgage, 
Itdd  him  not  to  press  Teeple,  for  he.  Grant,  would  take  the 
ce  next  spring. 

Sheriff  Neafie  also  proves,  that  the  wife  of  Grant,  who  acted 
agent  for  her  husband,  uM  the  witness  that  she  had  know* 
15* 
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ledge  of  Chance's  mortgage.  Grant,  the  mortgagee,  is  also  t1 
step-fatherrin-law,  of  the  mortgagor.  The  families  lived  t^ 
gether  in  the  same  house.  This  leads  to  a  strong  presumpticz 
of  notice. 

There  is  another  fact  that  has  made  an  impression  on  my  mim. 
There  are  two  payments  on  Chance's  mortgage,  which  mon« 
came  from  Grant.    His  wife  made  the  payments. 

The  master  has  probably  felt  himself  bound  by  the  princif^l 
that  two  witnesses  are  necessary  to  overcome  the  answer  of  lT 
defendant.  This  is  not  universally  true ;  one  witness  and  c^ 
roborating  circumstances  are  sufficient. 

T'he  exception  to  the  master's  report  is  well  taken,  and  mx: 
be  allowed.    There  is  no  need  of  a  reference  back  to  the  m^^ 
ter.     The  complainant  may  at  once  take  his  final  decree. 
Decree  accordingly. 


Aaron  Miller  v.  William  Rushforth. 

A  final  decree  after  enrollment,  and  execution  issued  thereon,  and  after  tfe* 
lapse  of  nearly  three  years  from  the  date  of  the  decree,  will  be  set  a«dt^' 
the  purpose  of  correcting  a  plain  and  gross  mistake  in  the  master's  reporW 
although  the  defendant  appeared  and  demurred  to  the  bill  of  complaint,  ta^ 
afterwards  suffered  a  decree  pro  confeno  to  be  taken  agsinst  him,  and  to  e^ 
parte  report  to  be  made  by  the  master. 

The  case  was  this.  The  defendant^  Rushforth,  on  the  third 
of  April,  eighteen  hundred  and  thirty-five,  had  given  to  th^ 
complainant  a  mortgage  for  three  thousand  dollars,  on  which 
the  complainant  advanced  two  thousand  and  four  hundred  dol- 
lars, and  for  the  residue,  agreed  in  writing  to  pay  ofiT  a  prior 
mortgage  on  the  same  premises,  given  by  tlie  person  of  whom 
Rushforth  pufchased,  to  Stephen  Terhune,  one  of  the  defend- 
ants, on  which  there  remained  due  six  hundred  dollars.  Thd 
complainant  neglected  to  pay  ofiT  this  mortgage.  Rushfoith 
paid  the  interest  yearly  to  Stephen  Terhune,  and  also  paid 
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^i^e  interest  on    two  thousand  four  hundred  dollars  to  the 

^n^fdainant,  for  which  he  took  loose  receipts,  but  which  were 

Aoe  endorsed  upon  the  bond.    The  three  thousand  dollar  bond 

^  Siiller  remaining  unpaid,  the  complainant  fded  a  bill  to  fore- 

^ioBt  his  mortgage,  to  which  Terhune,  as  a  prior  mortgagee, 

^^as  made  a  party  defendant. 

-An  answer  was  put  in  by  Terhune.  Rushforth  appeared 
&nd  demurred  to  the  bill,  and  after  the  demurrer  was  over- 
I'uled,  obtained  an  order  for  further  time  to  answer.  No  an- 
swer having  been  filed,  a  decree  pro  corifesso  was  taken  against 
Ixim,  with  other  defendants,  and  an  order  of  reference  made  to 
9-  ixiaster. 

The  hearing  before  the  master  was  ex  parte,  and  the  report 
9^  Kid  decree  were  in  favor  of  Terhune  for  six  hundred  dollars, 
tHe  amount  of  principal  remaining  due  upon  his  mortgage,  with 
iKxterest;  and  in  favor  of  the  complainant  for  three  thousand  dol- 
lars of  principal,  with  interest  thereon  from  the  date  of  the  mort- 
S^e,  no  credit  having  been  given  for  the  the  six  hundred  dol- 
lars of  principal,  on  account  of  the  Terhune  mortgage,  nor  for 
^^y  payment  of  interest. 

The  master's  report  and  final  decree  bear  date  on  the  fif- 
teenth of  February,  eighteen  hundred  and  tJiirty-nine.     The 
^niount  thereby  allowed  to  the  complainant,  upon  liis  mortgage, 
^^ceeded  the  sum  actually  due  thereon,  at  the  date  of  the  de- 
^■"ec,  one  thousand  and  fifty-one  dollars  and  eighty-eight  cents. 
On  the  fourth  of  March,  eighteen  lumdred  and  thirty-nine, 
^ti  execution  was  issued  upon  the  decree  for  the  sale  of  the 
Mortgaged  premises.     The  decree  was  regularly  enrolled.  ^  Af- 
^T  ihe  mortgaged  premises  had  been  advertised  for  sale  upon 
^e  execution,  and  in  or  about  the  month  of  October,  eighteen 
l^Undred  and  thirty-nine,  the  defendant  paid  to  the  complainant 
^  bonus  of  two  hundred  and  nineteen  dollarsi  in  consideration 
^bat  the  complainant  would  suspend  further  proceedings  in  said 
■^lO)  and  would  give  the  defendant  time  to  raise  the  money  due 
Ml  the  mortgage.    The  sale  was  thereupon  suspended.' 

On  the  twenty-third  of  October,  eighteen  hundred  and  forty- 
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one,  the  defendant  paid  to  the  complamantthe  som  <^oiie  him* 
dred  dollars  upon  the  mortgage,  whereupon  the  complainant 
agreed  to  give  the  defendant  further  time,  for  one  year  from 
that  day,  to  pay  off  the  said  mortgage.  In  violation  of  the  last 
mentioned  agreement,  the  complainant  soon  afterwards  caused 
the  mortgaged  premises  to  be  advertised  for  sale,  by  virtue  of  the 
execution. 

The  defendant  now  applied,  by  way  of  petition,  for  relict 
The  petition  was  verified  by  the  oath  of  the  petitioner ;  and  as  to 
the  material  facts  complained  of,  was  sustsdned  by  aflUlavits 
taken  ex  parte. 

The  prayer  of  the  petition  was,  that  the  said  final  decree 
might  be  opened,  and  the  petitioner  have  leave  to  answer, 
and  that  it  might  be  referred  to  one  of  the  roasters  of  the  court, 
to  ascertain  and  report .  the  true  amount  due  the  complainant 
upon  his  mortgage. 

A.  O.  Zabriskiej  for  petitioner,  cited,  Miller  v.  Fordf  Sax- 
im,  367. 

/.  D.  Miller,  contra. 

The  Chancellou  directed  the  decree  to  be  opened  and  the 
matter  to  be  referred  to  a  master,  to  ascertain  the  amount  due 
upon  the  complainant's  mortgage,  without  instructions. 

The  following  order  was  thereupon  made. 

^'  This  matter  coming  on  to  be  heard,  at  the  state  house,  in 
the  city  of  Trenton,  before  the  chanceUor,  in  the  presence  of  A. 
O.  Zabriskie,  of  counsel  with  William  Rusbforth,  the  petitioner, 
and  J.  D.  Miller,  of  counsel  with  the  complainant,  and  the  de- 
positions being  read,  and  the  arguments  of  the  respective  coun- 
sel being  heard  and  considered  :  it  is,  on  this  twentieth  day  d 
January,  eighteen  hundred  and  forty-two,  ordered,  adjudged, 
and  decreed  by  the  chancellor,  that  the  decree  heretofore  made  in 
this  cause,  bearing  date  the  fifteenth  day  of  February,  eighteen 
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laodred  and  tliirty-nine,  be  opened  for  the  purpose  of  ascertain- 
D{f  the  amount  of  credits  to  which  the  defendant,  William  Rush- 
brth,  is  entitled,  by  virtue  of  receipts  not  heretofore  allowed, 
Ad  also  by  virtue  of  the  mortgage  assumed  to  be  paid  by  the 
lid  complainant,  and  in  the  said  petition  as  well  as  in  the 
omplainant's  bill  of  complaint  referred  to;  and  that  the  same 
e  referred  to  Lewis  D.  Hardenburgh,  esquire,  one  of  the  masters 
f  this  court,  to  ascertain  the  same,  and  report  thereon  to  this 
ourt,  with  all  convenient  speed.  And  it  is  further  ordered,  that 
he  execution  issued  on  the  said  deciee,  be  set  aside,  and  all 
>roceediogs  on  the  same  be  stayed  until  the  further  order  of 
hi8  court" 


Iambs  Shrevc  and  Alexander  Shreve  v.  Thomas 
Black  and  William  McKnight. 

^  i  bill  filed  for  an  injunction  to  restrain  waste  or  irreparable  mischief,  it  is 
■^  necessary  to  set  out  the  complainant's  title  at  lenc;th. 
^pon  the  argument  of  a  motion  for  an  injunction,  the  answer  of  one  defend. 
*ntwill  be  received,  and  heard  apon  the  argument  as  an  affidavit,  in  answer 
to  the  complainant's  bill. 

^g  off  the  timber  from  a  tract  of  woodland,  valuable  chiefly  for  the  wood 
opoo  it,  is  an  irreparable  injury. 

"junctions  have  repeatedly  been. granted  in  cases  of  mere  trespass,  and  that 
too  when  committed  under  pretence  of  title. 

'  Complainant,  by  stating  the  injury  to  have  been  committed  under  allegation 
of  title,  does  not  state  himself  out  of  court. 

^junction  to  restrain  irreparable  mischief,  by  the  cutting  of  timber,  denied, 
Where  the  answer  alleged  the  title  and  possession  of  the  premises  to  be  in 
^defendants,  and  denied  the  title  and  possession  of  the  complainants. 

INJUNCTION  bill,  filed  on  the  eighth  of  December,  eighteen 
ttiMlred  and  forty-one.  The  complainants,  by  their  bill,  charge, 
^at  their  fkther,  Joshua  Shreve,  was  in  his  lifetime  and  at  the 
106  of  his  death,  seized  in  his  demense  as  of  fee,  of  and  in  the 
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undivided  eight  ninili  pMb  of  al  the  foUowiog  described 
of  land  and  premiBe^  AMb  fm4bt  townrfrip  of  New-Hai 
in  the  county  of  Burtiiiglett^  hutted  and  bounded  as  fo 
(describing  it  by  metes  and  bounds,)  contsiining  about 
hundred  and  eighty-flix  acres.  That  being  so  thereof  s 
the  said  Joshua  Shreve,  on  the  twelfth  day  of  July,  in  the 
of  our  Lord  one  thousand  eight  hundred  and  nineteen,  mad 
executed  his  last  will  and  testament,  in  due  form'  of  law  t 
real  estate,  and  did  therein  and  thereby,  amongst  other  tl 
give  and  devise  to  the  complainants,  in  fee  simple,  the 
eight  ninth  parts  of  the  said  tract  of  land  and  premises :  ^ 
said  will,  after  the  death  of  the  said  Joshua  Shreve,  (wh( 
on  the  third  day  of  August,  in  the  year  ox  our  Lord  one 
sand  eight  hundred  and  nineteen,)  was  duly  proved  and  rec 
in  the  surrogate's  ofSce  of  the  county  of  Burlington. 

That  on  the  ninth  day  of  October  in  the  year  of  our 
one  thousand  eight  hundred,  the  complainant,  Alexander  SI 
and  one  Charles  Shreve,  became  the  owners  in  fee  simple  < 
remaining  one  undivided  ninth  part  of  said  tract  of  land 
premises,  in  equal  moieties,  by  virtue  of  a  deed  of  bargaii 
sale  from  Beulah  Newbold,  to  them  the  said  Charles  SI 
and  Alexander  Shreve,  bearing  date  the  day  and  year  last  i 
said.  And  that  by  virtue  of  said  deed  of  bargain  and  sal 
complainant,  Alexander  Shreve,  became  the  owner  and  | 
sor  of  the  one  undivided  eighteenth  part  of  the  said  land 
premises,  as  tenant  in  common  with  the  said  Charles  SI 
and  Joshua  Shreve ;  and  that  by  virtue  of  said  devise  the 
plainants  became  at  the  death  of  their  ftither  the  owneiB  ii 
simple  of  the  said  undivided  eight  ninth  parts  of  said  tn 
land  and  premises,  and  that  the  complainants,  Aiexc 
Shreve  and  James  Shreve,  then  entered  into  the  posse 
thereof,  and  have  continued  to  be  the  owners  and  possessc 
the  said  eight  ninth  parts.^,of  said  tract  of  land  up  to  the  pn 
time. 

That  the  said  undivided  eighteenth  part  of  said  land 
premises,  so  as  aforesaid  conveyed  to  the  said  Charles  Sbi 
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death,  and  since  his  death  up  to  tbe  piMBBt  tune  in  Richajxl  C. 
Shmre»  Alexander  K  Shreve,  CaUHteShreve  and  Rebecca  Mc- 
Benry,  the  children  and  heirs  at  law  of  the  said  Charles  Shreve, 
^fao  died  intestate.  That  the  said  tract  of  land  is  entirely  timber 
Uki  woodland,  and  is  chiefly  valuable  on  account  of  the  wood 
and  timber  growing  thereon.    That  the  tract  is  now  covered 
with  a  thrijfly  growth  of  young  trees  and  timber,  which  is 
rapidly  increasing  in  size  and  value,  and  that  it  will  not  be  fit 
for  catting  for  a  number  of  years;  that  the  complainants  for  a 
long  time  have  been  in  the  habit  of  cutting  out  the  old  and 
dead  tree»  standing  and  being  on  the  said  tract,  go  that  there 
are  DOW  hardly  any  trees  upon  it  which  can  be  cut  without 
doing  irreparable  injury  to  the  property ;  that  the  present  value 
of  the  said  tract  of  woodland  is  about  eight  thousand  dollars, 
hit  that  if  it  were  permitted  to  remain  in  its  present  condition 
for  ten  or  fifteen  years,  it  would  be  worth  double  that  sum  ; 
that  Thomas  Black  of  Springfield^  and  William  McKnight  of 
Boidentown,  in  said  county  of  Burlington,  pretending  to  have 
some  claim  or  title  to  said  premises,  under  a  sale  made  to 
them  by  persons  appointed  by  an  act  of  the  legislature  o(  the 
Btate  of  New-Jersey,  to  sell  certain  real  estate,  late  the  property 
of  Stacy  Biddle,  of  said  county,  deceased,  entered  upon  said 
traa  of  land,  with  their  laborers,  in  the  month  of  October,  in  the 
]^  of  our  Lord  one  thousand  eight  hundred  and  forty,  and  cut 
down  about  one  hundred  cords  of  the  wood  thereon  growing ; 
that  immediately  thereafter,  the  complainants  commenced  an 
actioQ  of  trespass  against  the  said  Thomas  Black  and  William 
'•cKnight,  in  the  supreme  court  of  judicature  of  New-Jersey,  to 
'^cover  damages  against  them  for  the  said  trespass ;  that  said 
^it  is  still  pending  undetermined,  owing  to  unavoidable  diffi- 
culties arising  in  the  prosecution  thereof;  and  the  complainants 
'^^  made    necessary  arrangements  to  have  the  said  suit 
brought  to  trial  at  the  next  circuit  court  to  be  holden  in  and  for 
tbo  county  of  Burlington,  on  the  second  Tuesday  of  February 
^^  when  they  hope  and  intend  that  the  same  shall  be  tried. 


\m  CASES  IN  CHANCERY 

[ShroYO  T.  Black  et  al.] 

That  from  the  commencement  of  the  said  suit,  until  the  91:^^'^ 
teenth  day  of  November,  in  the  year  of  our  Lord  one  thous&r^c! 
eight  hundred  and  forty-one,  the  said  Thomas  Black  and  IV^il- 
Uam  McKnight  refrained  from  cutting  the  timber  and  wood 
growing  thereon,  and  from  committing  any  other  trespass   on 
said  premises,  but  that  on  the  sajd  sixteenth  day  of  November^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty  ~ 
one,  and  on  divers  days  and  times  between  that  day  and  th^ 
twenty-fiftii  day  of  the  said  month,  they  entered  on  said  premises* 
with  their  servants  and  laborers,  and  cut  down  large  quantities 
of  the  wood  and  timber  growing  and  standing  on  said  premise:?  r 
that  they  have  cut  down  the  young  trees  and  timber  which 
were  not  fit  for  cutting,  and  by  that  means  have  committed 
great  spoil  and  destruction  upon  the  said  premises.     They  have 
also  begun  to  clear  off  the  ground,  for  the  purpose  of  grubbiiig^ 
and  converting  the  soil  into  arable  land ;  and  they  give  out  and 
declare  that  they  intend  to  proceed  on  and  cut  off  the  whole  or 
the  greater  part  of  the  woodland  on  said  tract ;  that  the  said 
Thomas  Black  and  William  McKnight  have  no  right  or  title 
to  the  said  premises,  and  that  their  actings  and  dvMngs  are  corn 
trary  to  equity  and  good  conscience,  and  (hat  the  injury  and 
mischief  which  they  are  now  doing,  and  which  they  threaten  to 
do  to  the  property  ef  the  complainants,  is  irreparable,  and  foft 
which  the  courts  of  common  law,  in  which  they  can  merdy 
recover  damages,  cannot  afToid  them  an  adequate  remedy  and 
redress,  and  that  unless  they  be  restrained  by  the  order  and  in^ 
junction  of  this  court,  they  will  proceed  to  the  commission  of 
further  waste  and  destruction  in  the  premises. 

The  bill  prays  that  an  account  may  be  taken  by  and  under 
the  direction  of  the  court,  of  the  wood  and  timber  which  tho 
defendants  have  cut  upon  the  said  premises,  and  in  what  man-' 
ner,  and  by  whom  the  same  may  have  been  disposed  of;  and 
that  the  said  defendants  may  be  decreed  to  pay  the  full  valu^ 
thereof  to  the  complainants;  and  that  the  defendants  may  b^ 
restrained  from  committing  further  waste  or  destruction  on  th^ 
said  premises. 


55 
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On  filing  the  bill,  the  chancellor  intimated  that  the  practice 
tiie  court  had  beeSi  to  deny  injunctions  upon  similar  appli* 
tioos,  and  directed  that  notice  of  the  motion  should  be  given 
the  defendants.    Notice  was  accordingly  given :  and  pursuv 
t  to  the  notice,  the  motion  was  heard  at  Newark,  on  the  six- 
inth  of  December.   On  the  fourteenth  of  December  an  appear- 
ce  was  entered  by  the  defendants ;  and  on  the  sixteenth  of 
(cember,  previous  to  the  argument,  an  answer  was  filed  by 
illiam  McKnight,  one  of  the  defendants. 
The  answer  denies,  that  to  his  knowledge  or  belief,  the  father 
the  complainants  was  ever  seized  of  an  estate  of  inheritance 
the  undivided  eight  ninth  parts  of  the  said  tract  of  land,  or 
&t  the  said  Alexander  Shreve  and  Charles  Shreve,  ever  be* 
me  the  owners  of  the  remaining  ninth  part  of  the  said  tract, 
I  charged  in  the  complainants'  bill.    Admits  that  the  said 
Khua  Shreve  made  and  executed  a  last  will  and  testament, 
Dd  that  he  died  at  or  about  the  time  specified  in  the  bill  of 
(Hnplaint,  leaving  the  said  will  unrevoked  ;  but  denies  that  he 
revised  the  said  eight  ninth  parts  of  the  said  tract  to  complain- 
^(8,  and  if  he  did,  denies  that  he  had  any  right  to  do  so ;  de* 
^ies  that  to  defendant's  knowledge  or  belief,  the  complainants 
^ttame  seized  of  the  said  eight  ninth  parts  of  the  said  tract,  on 
be  death  of  their  father,  or  that  they  entered  into  possession 
Weof  as  owners,  or  claiming  to  be  such,  or  that  they  have 
•ootiDued  to  be  the  owners  and  possessors  thereof  up  to  the 
^resent  time;  denies  that  the  said  Alexander  and   Charles 
Shreve  ever  became  owners  of  the  other  one  ninth  part  of  the 
^id  premises,  or  that  the  children  of  the  said  Charles  ever 
became  the  owners  or  had  the  possession  thereof. 
The  answer  further  states,  that  Thomas  Newbold,  being 
'^ized  and  possessed  by  divers  good  conveyances,  of  a  large 
'^  of  land,  including  the  premises  in  question,  by  deed  dated 
^  tenth  of  February,  seventeen  hundred  and  seventy-ninci 
^veyed  eighty  acres,  the  south-westerly  part  of  said  tract,  to 
Joseph  Biddie;   that  the   said  Thomas  Newboid  afterward* 
^} seized  and  possessed  of  the  residue  of  the  said  tract,  intei^ 
16 
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tate,  leaving  several  children  and  heirs  at  law ;  that  on  tie 
twenty-first  of  December,  seventeen  hundred  and  seventy-su^ 
letters  of  administration  upon  his  estiate  were  granted  to  Ann 
Newbold,  Joseph  Lamb  and  the  said  Joshua  Shreve ;  that  in 
tlie  term  of  May,  seventeen  hundred  and  eighty-seven,  the  said 
Joseph  Lamb  and  Joshua  Shreve,  the  surviving  administrators 
of  the  said  Thomas  Newbold,  applied  to  the  orphans'  coart  of 
the  county  of  Burlington,  and  obtained  an  order  for  the  sale  of 
the  real  estate  of  the  said  Thomas  Newbold,  foi  the  pa]nnDemof 
bis  debts  ;  that  by  virtue  of  the  said  order,  the  sakl  admini^- 
t&ra  sold  a  tract  containing  about  four  hundred  and  seventy 
acres,  being  tlie  residue  of  the  tract  described  in  the  coinplam- 
ants'  bill,  to  the  said  Joseph  Biddle,  and  conveyed  the  same  to 
him,  by  deed  dated  the  tenth  day  of  March,  seventeen  hun- 
dred and  ninety;  that  the  said  Joseph  Biddle  thereupon  entered 
into  possession  thereof,  and  continued  thus  seized  and  posBesftd 
until  his  death ;  that  by  his  last  will  and  testament,  bearing 
date  the  seventh  of  April,  seventeen  hundred  and  ninety-one, 
he  devised  the  same  to  his  son,  Stacy  Biddle ;  that  the  oii 
Stacy  Biddle,  by  his  will,  bearing  date  the  ninth  day  of  No- 
vember, seventeen  hundred  and  ninety-seven,  devised  the  same 
to  his  mother,  Sarah  Biddle,  for  life,  and  after  her  death  to  hb 
sister,  Beulah  Sansom.  for  her  life,  or  in  tail,  and  after  her  death 
directed  his  executors  to  sell  the  same ;  that  the  said  Sarah  Bid- 
dle held  and  possessed  the  said  land  until  her  death,  about  the 
year  eighteen  hundred  and  seven  ;  that  Beulah  Sansom  there- 
upon  entered  into  possession  thereof,  under  the  said  will  of 
Stacy  Biddle,  until  her  death,  sometime  in  the  year  eighteen 
hundred  and  thirty  five,  without  issue  ;  that  during  the  greater 
part  of  this  time,  James  Shreve,  one  of  tlie  complainants,  heU 
and  occupied  the  tract  as  the  tenant  of  Sarah  Biddle,  daring 
her  life,  and  afterwards  as  a  tenant  of  Beulah  Sansom ;  thai 
the  said  Joshua  Shreve,  in  his  life  time,  and  the  said  Jamtf 
6hre\e,  after  the  death  of  the  said  Joshua,  frequently  adniiltrf 
the  lUddle  title,  and  never  set  up  any  adverse  title  until  afte' 
the  death  of  Beulah  Sansom. 
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Iiat  ID  pursuance  stad  ¥y  virtue  of  an  Act  of  the  lagialaUiVf^ 
Aid  premises  were  Mid  at  public  aaie,  by  the  admiaieUratorai 
the  will  annexed,  of  the  said  Stacy  Biddle,  and  werestnwk 
nd  sold  to  the  defendants,  and  conveyed  to  them  by  deed 
ng  date  the  seventeenth  of  February,  eighteen  hundred 
fi>rty ;  that  immediately  after  receiving  their  deed,  the  de- 
lots  surveyed  and  marked  the  corners  of  the  said  tracti 
ly,  after  notice  thereof  given  to  the  complainants,  and  went 
possession,  and  have  ever  since  held  the  possession  thereof; 
the  defendants  have  been  informed  and  believe  that  the 
)lainants,  or  one  of  themi  have  obtained  the  possession  of 
aid  deeds  of  Joseph  Biddle,  and  have  suppressed  them. 
tie  answer  ftirther  states,  that  the  defendants  were  bona 
purchasers,  and  that  they  paid  the  purchase  money  for  said 
,  and  that  soon  after  the  purchase  they  cleared  off  and 
eited  four  acres  of  the  tract  into  arable  land.  Admits  that 
ction  of  tresspass  was  commenced  therefor,  by  the  com- 
ants,  which  is  still  pending,  as  charged  in  the  bill ;  and 
the  defendants,  with  the  view  of  speeding  the  cause,  have 
i  ruled  the  plaintiffs  to  bring  on  their  cause,  or  be  nonsuit 
its  that  the  said  tract  consists  chiefly  of  timber  and  wood 
,  which  constitutes  a  very  essential  part  of  its  value  ;  but 
is  that  the  soil  is  also  valuable,  and  may  advantageously 
inverted  into  arable  land  ;  that  the  defendants  have  deter- 
d  to  convert  more  of  the  tract  into  arable  land,  and  witli 
vieW)  are  cutting  and  clearing  in  the  usual  and  ordinary 
ner ;  that  the  timber  is  ripe  and  fit  for  cutting,  and  will 
iorate  if  left  standing;  denies  that  the  defendants  ate  com- 
Dg  waste  or  doing  irreparable  injury  to  the  land,  but  on  the 
igTi  insists  that  they  are  managing  the  same  in  the  best 
most  advantageous  manner  for  their  own  interest ;  states 
the  defendants  have  entire  confidence  in  their  own  title, 
diat  the  complainants  have  no  title  to  the  premises ;  and 
if  the  defendants  are  mistaken  in  regard  to  their  title,  they 
Ue  and  willing  to  respond  in  damages  to  those  who  have 
that  they  purchased  in  good  faith,  paid  the  consideration 
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money  bona  fide,  and  are  now  and  have  been  ever  dace  the 
conveyance  so  made  to  them  as  aforesaid,  in  the  lawful  and 
actual  possession  of  the  said  premises. 

Moffett  and  H.  W.  Greetiy  in  support  of  the  rule. 

The  ancient  rule  of  the  court  in  regard  to  granting  injonc- 
tion^  in  cases  of  tresspass,  has  been  relaxed :  1  Mad.  Prae* 
147;  Eden  on  Tnj.  {Ut.  Am.  ed.)  136. 

Injunctions  have  been  frequently  allowed  in  cases  of  tre»* 
pass,  and  that  where  the  title  has  been  disputed  or  denied  by 
the  defendants.  Though  courts  have  uniformly  asserted  the 
principle,  that  an  injunction  in  cases  of  mere  trespass  wiU  do( 
lie,  yet  it  has  been  continually  relaxed  to  prevent  irreparable 
mischief,  or  to  guard  the  inheritance  from  destruction. 

Plamang^s  cqisey  7  Vesey^  307  ;  Robinson  v.  Bynm^  I  Bro. 
Cha.  C.  588;  Milchel  v.  Dors,  6  Vesey,  147;  Crockford 
V,  Alexander,  16  Vesey,  138;  Kinder  y.  Jones,  17  Vesey,  109; 
Cowper  V.  Baker,  17  Vesey^  127;  Chrey  v.  Earl  of  Northr 
umberland,  17  Vesey,  281 ;  Thomas  v.  Oakley,  18  Vesef, 
185;  Whitechurch  y.  Holworthy,  19  Vesey,  213]  Fhigalr^ 
Blake,  2  Malloy,  50;  Shubrick  y.  Guerard,  2  Dess.  616, 
622,  n.;  Kane  v,  Vandenburgh,  1  John.  Chan.  11  ;  Limg" 
ston  V.  Livingston,  6  John.  Chan.  500 ;  Hawley  y.  Clowes, 
2  John.  Chan.^  122;  Eden  on  Inj.  115,  122,  141,  216,217; 
Blanchard  v.  Cawthorne,  6  Simons,  155, 

That  in  cases  where  the  injunction  has  been  denied,  the  same 
principle  has  been  admitted. 

Pillsworth  V.  Hop  ton,  6  Vesey,  51 ;  Hanson  v.  Gardinefi 
7  Vesey,  307 ;  Smith  v.  Collyer,  8  Vesey,  89  ;  Norway  v* 
Rowe,  19  Vesey,  152;  Stevetis  v,  Beekman,  1  John.  CAfl*- 
318  ;  Storm  v.  Mann,  4  John.  Chan.  21 ;  Jerome  v.  /?«**?  ^^ 
JoAn.  CAan.  315;  Seudder  v.  Trenton  Delaware  Falls  Co^ 
Saxton,  718 ;  Southard  v.  Morris  Canal  and  Banking  Co* 
Saxton,  520 ;  TAe  A^cir-  YorAr  Printing  and  Dyeing  Estab- 
lishment v.  Fi/cA,  1  Paige  97 ;  Bar/  v.  Mayor  of  Albany% 
3  Paige^  213 ;  Higgins  v.  TFoodw^arc/,  I  Hopkins,  342, 
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Tbe  answer  of  one  defendant  will  not  avail  against  the  case 
resented  by  the  bilL  The  court  will  not  dissolve  an  injunction' 
nIesB  an  answer  be  put  in  by  all  tbe  defendants  upon  whom 
te  gravamen  of  the  charge  rests.  If  tbe  answer  of  one  de- 
ndant  will  not  avail  to  dwsolve  an  injunction  when  issued,  it 
innot  80  &r  affect  the  case  made  by  the  bill  as  to  prevent  the 
luing  of  the  injunctioni  especially  when  filed  before  subpcsna 
sued,  and  on  the  eve  of  the  argument :  i  Hqf.  Chan.  Prac. 
iO ;  Depeyster  v.  Graves,  2  John,  Chan.  148. 

Wall^  for  defendants,  contra. 

L  The  bill  is  radically  defective ;  it  does  not  set  out  the  com- 
lainants'  title.  When  a  party  comes  into  equity  for  the  protec- 
3n  of  his  title,  he  must  show  fully  what  his  title  is. 
2.  The  bill  contains  no  equity.  There  is  no  case  shown 
here  an  injunction  has  been  issued,  except  in  a  case  of  nui* 
dice,  or  to  prevent  irreparable  injury.  I'be  cutting  of  wood, 
duable  only  as  timber,  has  never  been  injoined.  The  prac- 
:e  in  this  state  has  been^  to  deny  applications  in  similar  cases, 
e  ciiued  tbe  opinion  of  chancellor  Yroom,  in  West  v.  Walker.* 
3L  The  C99e  19  reUeved  from  all  difficulty  by  the  answer.  It 
snies  not  c^y  the  title  of  the  coiDplainants,  but  the  whole 
fiiHj  of  the  tiilL  Under  such  circumstances,  the  injunction,  if 
iued,  would  be  at  once  dissolved.  If  not  conclusive  as  an  an- 
rer,  it  is,  at  Ie$^  admissible  as  an  affidavit 

T«B  CuANCELuoR.  After  a  careful  examination  of  this 
u%  1  leel  constrained  to  deny  the  injunction.  I  do  so  jErom 
3«  &cts  as  they  appear  by  tbe  bill  and  answer.  Tbe  com- 
liiwus'  title  was  sufficiently  stated  in  the  bill,  and  the  objec- 
^  that  it  is  not  set  out  in  detail  has  no  weight  in  my  mind. 
^he  answer,  t0O|  although  made  by  one  of  the  defendants, 
<iU8t  be  received,  at  all  events,  as  an  affidavit.  This  answer 
^0W8  a  title  in  tbe  defendants,  clearly  traced  through  the  an-* 
^r  of  the  complainants.  One  of  the  complainants  ib  stated 
•  Sinoe  imported,  ante,  yol.  ii.  page  379. 
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to  have  been  in  possession  as  tenant  of  those  claiming  under 
the  same  title  with  the  defendants.  And  it  is  further  stated, 
that  not  only  the  father  of  the  complainants,  but  that  the  com- 
plainants themselves,  or  one  of  them,  have  admitted  the  Biddle 
title,  under  which  the  defendants  claim,  and  have  never  until 
lately  claimed  by  any  adverse  title. 

The  possession,'  too,  is  alleged  to  be  now  in  the  defendants, 
and  to  have  been  in  them  since  they  acquired  title,  and  previous 
thereto,  in  those  under  whom  they  claim.  Without,  therefore, 
expressing  or  entertaining  any  opinion  as  to  the  merits  of  the 
tkle,  or  the  result  of  the  case  at  law,  I  am  quite  clear  upon 
these  facts,  that  I  should  not  be  justified  in  interposing  the  irm 
of  the  court  of  chancery. 

I  have  been  led  to  this  result  by  the  particular  circumstan- 
ces of  this  case,  in  which  it  is  a  source  of  some  satisfaction  to 
know  that  the  defendants  are  able  to  respond  at  law. 

I  confess  that  the  discussion  before  me,  and  the  tracing  of 
the  English  cases,  has  staggered  ray  faith  in  the  view  which 
has  been  taken  by  some  of  my  predecessors  on  this  subject 
Injunctions  have  repeatedly  been  granted  in  cases  of  mere  tres- 
pass, and  that  too,  when  committed  under  pretence  of  mere 
title.  The  complainant,  by  stating  the  injury  to  have  been 
committed  under  allegation  of  title,  does  not  state  himself  out  of 
court,  as  to  the  injunction.  This  kind  of  injury,  too,  by  cutting 
timber  on  land  where  it  constitutes  its  chief  value,  is  an  irrepara- 
ble injury. 

My  embarrassment  is  not  so  much  about  the  title  as  the  pos- 
session. When  this  is  claimed  by  the  defendant,  as  well  as  the 
title,  and  that  too  in  connection  with  the  title,  what  right  has 
the  court  to  interfere?  To  enjoin  both  parties  until  a  trial  is 
had,  must  result  in  tying  up  all  unimproved  lands,  about  which 
there  is  any  dispute,  from  being  enjoyed  by  their  owners. 
Injunction  denied. 
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Andrew  Parsons  v.  The  Monroe  Majnufacturing 
Company. 

The  Mt  entitled  **An  act  to  preTent  fhrads  bj  incorporated  eompaniee,"  paaa. 
•d  Febroary  sixteenth,  eighteen  hundred  and  twenty.nine,  appliee  not  only 
to  banke,  bat  to  all  incorporated  com  panics  other  than  those  specially  ex. 
cepted  in  the  twenty  .first  section  of  the  act. 

There  are  certain  proYisioos  of  the  act  intended  to  apply  to  banking  compa- 
nies alone,  and  when  so  intended  they  are  referred  to  as  **  banks.**  Bat  the 
act  itself,  by  its  general  proYisions,  goes  further,  and  reaches  other  corpo. 
rations,  and  may  be  carried  oat  as  to^  them,  without  the  aid  of  those  special 
sections  which  are  applicable  to  money  corporations  alone. 

An  injanction  may  be  issoed  ander  the  act,  against  a  bank  or  other  corpora, 
tion,  before  the  company  have  actually  suspended  business. 

Where  the  bill  of  complaint  charges,  that  the  complainant  'is  a  stockholder 
tnd  creditor  of  the  company  for  a  large  amount,  and  specifies  in  what  his 
tlairo,  as  a  ereditor,  consists ;  that  he  has  repeatedly  called  on  the  presi. 
dent  of  the  company  for  payment,  but  that  he  has  always  failed  to  make 
payment ;  that  the  president  has  the  entire  control  of  the  company  ;  that 
he  is  insolvent  and  uses  the  property  of  the  company  for  his  own  use  ;  that 
the  company  is,  to  the  belief  of  the  complainant,  insolvent,  and  unable  to 
pay  its  debts,  and  unless  this  court  interferes  the  whole  property  will  be 
squandered ;  specifies  TarioQs  unauthorised  acts  committed  by  the  presidentv 
subjecting  the  property  of  the  company  to  the  incumbrance  of  mortgages 
und  judgments,  wi^oat  the  authority  of  the  board  of  directors;  charges 
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that  the  company  owe  a  large  amount  of  debts  to  other  penona ;  thai  ez9u 
cations  are  m  the  sheriflP^s  hands,  bj  vjrtae  of  whieh  the  property  of  thr 
company  is  advertised  for  sale,  and  that  the  company  is  insolrent  according- 
to  the  complainant's  belief  owing  to  the  mismanagement  of  the  president : 
The  facts  and  eireamstanees  set  forth  ace  sofficient  to  jastify  the  action  o^* 
the  court,  and  the  bill  is  therefore  particular  enough  in  the  allegations- 
made.* 
The  whole  proceeding  under  the  act  must  rest  upon  the  insolTcney  of  th^- 
company.    Unless  that  is  satisfVietorUy  made  out,  the  court  haa  no  juris^ 
diction. 

If  the  insolvency  of  the  conpaiiy'  is  established;  there  etlll  resides  in  fh^m- 
chancellor  a  discretion  as  to  the  ordering  of  an  injunction  and  the  appoint — 
ment  of  receivers,  to  be  governed  by  the  tkots  and  circumstaneee  of  thj 
case. 

The  court  may  restrain  a  company  from  carrying  on  its  ordinary  hniiiioss.  o^P 
a  bank  from  inuing  notes,  and  yet  leave  the  directors  to  settle  up  its  afiairv 

In  judging  of  the  solvency  or  insolvency  of  a  company,  its  property  shool«3 
be  estimated  at  its  fair  value,  and  not  at  the  depreciated  price  which  i.'^ 
might  command  at  a  forced  sale. 

The  most  unfavorable  inference  as  to  the  condition  of  a  corporation,  ma^'y 
jastly  be  drawn  from  the  circumstance  of  the  company's  withholdiqg  ita  bocJae 
apo«i  an  investigation  touching  its  solvency. 

If  the  iBsolvenoy  of  the  company  is  satisfaeterily  estaUiahed,  and  Ibe  clx*' 
comstances  of  the  case,  in  the  opinion  of  the  chancellor,  call  for  hie  inl»r' 
ference,  an  injunction  will  issue,  though  many  of  the  creditota  and  ttoelK- 
holders  petition  against  it. 

The  bill  of  complaint  in  this  cause,  was  filed  on  the  twenty- 
eighth  day  of  January,  eighteen  hundred  and  forty-two,  t>y 
Andrew  Parsons,  a  creditor  and  stockholder  of  ''  The  Monro^ 
Manufacturing  Company,"  on  behalf  of  himself  and  of  all  othex9 
who  should  come  in  and  seek  relief  by,  and  contribute  to  th^ 
jexpense  of  this  suit.  The  bill  charges,  that  by  an  act  of  ttm^ 
legislature  of  the  state  of  New-Jersey,  passed  the  twenty-fourcb 
day  of  February,  m  the  year  of  our  LcMrd  one  thousand  eig'b^ 
hundred  and  thirty-eight,  entitled,  an  act  to  incorporate  "  Tb^ 
Monroe  Manufacturing  Company,"  it  was  among  other  thio^^ 
provided,  that  a  mibscription  might  be  <^ned  for  the  alock  ^^ 

•  S(|e  the  charges  of  the  hill  set  forth  at  leogth,  poa. 
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flaid  Company,  not  to  exceed  two  hundred  thousand  dollars,  in 

shares  of  one  hundred  dollars  each,  and  that  as  soon  as  fifty 

thousand  dollars  should  be  subscribed  and  paid,  it  should  be 

lawfal  for  the  said  company  to  commence  their  business ;  and 

the  eaid  act  did  appoint  Samuel  G.  Wheeler,  Patrick  McGinnis, 

Jetemiah  Carpenter,  Arthur  McGinnis  and  George  A.  Bicknell 

the  first  directors  of  said  corporation ;  and  it  was  further  provided 

by  said  act,  that  Samuel  G.  Wheeler,    Patrick   McGinnis, 

Jeremiah  Carpenter  and  Arthur  McGinnis,  and  the  survivors  of 

^cm,  and  all  such  persons  as  might  thereafter  be  associated 

^ih  them,  should  be  and  were  thereby  constituted  a  body, 

^^orporate  and  politic,  by  the  name  and  style  of  ^'  The  Monroe 

^nii&cturing  Company,'^  for  the  purpose  of  manufacturing 

<^ot(oQ  and  woolen  goods,  and  dyeing,  printing  and  bleaching 

<^tton,  woolen  and  silk  goods,  in  the  town  of  Paterson,  and  of 

buying  on  the  business  incident  thereto ;  and  by  that  name 

tbey  and  their  successors  should  have  succession  and  continue 

^  body  politic  and  corporate,  and  should  in  law  be  capable  of 

^ntracting  and  being  contracted  with,  suing,  pleading,  defend- 

^g  and  answering,  and  being  sued,  impleaded  and  answered 

^to,  in  all  courts  and  places  whatsoever,  and  that  there  should 

*^  five  directors  of  said  company.    Tliat  by  virtue  of  the  said 

^<^  of  incorporation,  ihe  said  company  went  into  operation,  and 

^nimenced  business  in  Paterson,  and  one  hundred  thousand 

dollars  having  been  subscribed,  the  company  commenced  opera- 

yons,  and  have  continued  to  transact  their  business  as  author- 

^^Qd  by  said  charter  to  the  present  time : — that  the  complainant 

bath  become  a  large  stockholder  in  said  company,  and  that  he 

^0\7  holds  two  hundred  and  thirty-five  shares  of  the  capital 

^^Ock  of  said  company,  amounting  at  par  value  to  twenty-three 

^ousand  five  hundred  dollars;  and  further  that  the  said  compa^ 

^y  is  indebted  to  the  complainant  in  a  large  sum  of  money, 

^v^ong  other  things  in  the  sum  of  five  hundred  dollars  upon  a 

^^ft  given  by  said  company  in  the  complainant's  favor,  upon 

*l-  L.  Van  Wyck,   for  five  hundred  dollars,   payable  on  the 

^^enty^ighth  of  September,  eighteen  hundred  and  thirty-nine, 
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and  which  draft  has  been  protested ;  also  in  the  sum  of  eigh^ 
hundred  and  fifty  dollars,  on  the  note  of  said  oompany,  dated 
May  first,  eighteen  hundred  and  thirty-nine,  at  sixty  days;  al- 
so in  the  sum  of  e^ht  hundred  and  forty  dollars  and  forty-four 
cents,  on  the  note  of  said  company,  dated  May  the  sixteenth, 
eighteen  hundred  and  thirty-nine,  at  three  months;  tctgether 
with  the  interest  on  these  three  claims. 

That  the  complainant  has  repeatedly  called  on  the  president 
of  said  company,  Samuel  G.  Wheeler,  and  requested  him  to 
pay  to  the  complainant  the  said  moneys  due  to  him ;  that  be 
has  repeatedly  promised  to  pay  the  complainant,  but  he  has  al- 
ways failed  to  perform  bis  said  promises ;  that  the  said  Samuel 
G.  Wheeler,  the  president  of  the  said  company,  has  the  entire 
control  and  management  of  the  aflfairs  of  said  company  ;  that 
be  uses  the  property  of  the  said  company  as  his  own ;  that  tho 
said  Samuel  G.  Wheeler  is  utterly  insolvent ;  that  all  hie  pro- 
perty has  been  sold  that  could  be  found,  and  that  a  larg^ 
amount  of  judgments  against  him  in  this  stats  remain  uasatis— 
fied.    That  the  said  company,  as  tbe  complainant  believes,  wp 
insolvent  and  unable  to  pay  its  debts,  and  that  unless  thjb  bot^-^ 
craUe  court  interferes  tbe  whole  of  the  property  will  be  squan- 
dered. 

That  the  said  company,  by  its  president,  on  the  pixleentli 
day  of  June,  eighteen  hundred  and  forty-one,  without  any  order 
of  the  board  for  that  purpose,  executed  a  mortgage  upon  aU  ttM 
mills,  lots  of  land,  and  water  privileges,  and  also  on  all  tlia 
machinery,  gearing  and  appertenances,  to  Herman  Swift,  Ed- 
ward H.  Swift  and  Hamilton  Gay,  for  the  sum  of  fifteen  thoii^ 
sand  dollars ;  and  that  lately,  on  the  nineteenth  day  of  Janus* 
ry,  eighteen  hundred  and  forty-two,  he  has  confessed  judgmeDH 
for  said  company  to  the  said  Hamilton  Gay,  in  tbe  court  of  oomt 
mon  pleas  of  Passaic  county,  for  the  sum  of  thirty  thousaDd 
dollars  of  debt,  besides  costs ;  and  another  judgment  to  him  is 
the  same  court,  for  the  sum  of  five  hundred  and  seventy-two 
dollars,  besides  costs ;  and  that  since  then  he  has  confessed  an- 
other judgment  to  one  Henry  C.  Stimson,  for  about  three  thou- 


APRIL  TERM,  1842.  191 

[Amant  t.  tli*  Monroe  MaDofactariuf  Cu.J 

sand  doOaiB;  and  that  all  these  three  judgmenis  have  been  con- 
feoBed  without  any  order  of  the  board  for  that  purpose ;  and  the 
complainant  is  informed  and  believes  that  there  is  a  large  amount 
of  debts  due  from  the  said  company  to  different  persons,  and 
that  there  are  other  judgments  against  the  said  company  besides 
those  above  referred  to,  and  that  execu^bns  on  all  the  judg- 
ments ai'e  now  in  the  hands  of  the  sheriff  of  the  county  of  Pas- 
saic to  be  executed,  and  that  he  h^th  advertised  the  same  for 
sale ;  and  the  complainant  believes  that  the  said  company  is 
insolvent,  owibg  to  the  mismanagement  of  the  said  president, 
who  has  the  entire  control  of  the  business ;  and  the  complain- 
ant believes  that  the  said  Samuel  G.  Wheeler  uses  the  funds 
and  property  of  the  said  company  for  his  private  benefit,  and 
that  the  said  company,  in  order  to  avoid  the  payment  of  their 
Just  debtSj  have  suspended  payment  of  their  debts,  and  refuse 
and  neglect  to  pay  to  the  complainant  what  is  justly  due  to  him 
as  aforesaid. 

The  prayer  of  the  bill  is,  that  the  defendants  may  set  forth 
and  discover  the  goods  and  chattels,  rights  and  credits,  moneys 
and  effects,  and  real  estate  of  every  kind  and  description,  belong- 
ing to  the  said  corporation,  and  that  the  complainant  and  the 
<ither  creditors  and  stockholders  of  the  said  company,  who  may 
come  in  as  parties  to  this  suit,  and  contribute  to  carrying  on  the 
flame,  may  be  paid  what  is  justly  due  them ;  and  that  the  said 
**The  Monroe  Manufacturing  Company,"  their  officers  and 
agents,  may  be  injoined    from    receiving    any  of   the   debts 
due  to  the  said  corporation,  and  from  paying  or  transferring  any 
debts,  moneys  or  effects  of  the  said  company,  or  from  exercising 
Any  of  the  franchises  or  privileges  granted  by  the  said  act  of  the 
legislature  above  mentioned  and  referred  to ;  and  that  a  receiver 
^  receivers  or  trustee  may  be  appointed,  with  full  power  and 
Authority  to  sue  for,  collect,  receive  and  take  into  his  or  their 
Possession,  all  the  goods,  chattels,  rights  and  credits,  moneys  and 
effects,  lands  and  tenements,  books,  papers,  choses  in  action, 
'o^Us,  notes  and  property  of  every  description,  belonging  to  said 
^ii^ny  at  the  time  of  their  suspending  business  as  aforesaid ; 
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and  to  sell,  convey  and  assign  all  the  said  real  and  peiBonal 
estate  of  the  'said  company,  and  to  bring  into  this  court  all  tbc 
moneys  and  securities  for  moneys  arising  from  such  sale,  or 
which  the  said  receiver  or  receivers  or  trustee  shall  collect  or 
receive  by  virtue  of  the  authority  vested  in  them,  and  according 
to  the  act  of  (he  legislature  in  such  case  made  and  ptovidsd* 
There  is  also  the  usual  prayer  for  general  relief. 

Upon  filing  the  bill  the  following  order  was  made.  ''Upoo 
opening  the  matter  this  day  to  the  court,  by  Mr.  A.  S.  Peaoiog' 
ion,  of  counsel  with  the  complainant,  and  upon  reading'the 
bill  of  complaint  in  tliis  cause,  and  the  affidivit  thereto  annexed, 
and  on  duly  considering  the  same,  it  is  ordered  that  the  same  be 
filed,  and  that  thereupon  an  injunction  do  issue  against  ibe  said 
defendants,  according  to  the  prayer  of  the  said  bill,  except  flo  fiir 
as  to  allow  the  defendants  to  manufacture  goods  until  the  further 
order  of  this  court  And  it  is  further  ordered,  that  the  hearing 
for  a  full  injunction,  and  appointment  of  receivers  of  the  said 
company,  be  fixed  for  the  fifth  day  of  February,  eighteen  hun* 
dred  and  forty-two,  at  Trenton,  at  ten  o'clock,  A.  M.,  and  that 
notice  be  given  to  the  said  company  of  the  same." 

On  the  fifth  of  February  the  hearing  was  postponed  on  the 
application  of  the  defendants,  to  the  fourteenth  day  of  March, 
on  which  day  the  cause  came  on  to  be  heard  before  the  chan- 
cellor, at  Newark,  upon  the  motion  for  injunction  and  appoint^ 
inent  of  receivers.  Numerous  depositions,  ex  parte  affidavits  and 
exhibits  were  taken  and  made  by  both  parties,  which  were  used 
upon  the  hearing,  copies  of  the  affidavits  having  been  served 
according  to  the  rules  and  practice  of  the  court.  Among  other 
papers,  a  petition  was  presented  on  the  hearing  to  the  chancel' 
lor,  from  persons  holding  a  large  majority  of  the  stock,  praying 
that  the  injunction  should  net  issue. 

A.  S.  PenningUm  and  /.  H,  Williamson^  for  complainants^ 
in  support  of  the  motion. 

O.  iS.  Ualsted  and  A,  WhUeheadt  for  defendants,  contra* 
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*.  A.  S.  Pennington.  The  only  question  is,  whether  this 
any  is  insolvent ;  if  the  company  be  insolvent,  the  stock-* 
re  have  no  interest.  The  creditors  and  the  conuniiniiy 
iterested)  and  it  is  for  the  public  welfare  that  unsound  in- 
ions  should  be  broken  up. 

pompany  may  be  placed  in  such  a  posiUon,  by  judgments 
executions  against  it,  as  to  render  it  virtually  insolvent ; 
;h  if  its  property  be  rescued  from  forced  sales,  and  its  affairs 
aced  under  judicious  management,  it  may  ultimately  pay 
h(B  in  full.. 

ch  was  the  case  with  the  Mechanics'  Bank  at  Paterson* 
IS  declared  insolvent  \  it  was  so,  in  ftict,  but  having  been 
i  in  the  hands  of  receivers,  its  debts  were  eventually  paid* 
IB  present  direction,  consisting  of  five  persons,  leaves  the 
i  control  of  the  company  in  the  hands  of  the  president ; 
Jary  is  two  thousand  dollars  per  annum ;  the  secretary^ 
nted  by  him,  receives  eight  hundred  dollars. 
le  company  refuse  to  show  their  day  book  and  ledger.  The 
must  then,  upon  every  principle,  infer  every  thing  against 
Had  not  the  contents  of  the  books  been  fatal  to  ihe 
of  the  defendants,  they  would  have  been  produced, 
le  president  admits  that  he  has  used  the  funds  of  the  com^ 
fi>r  his  private  purposes ;  his  excuse  is,  that  he  always 
ed  himself  in  the  books  of  the  company,  with  the  amounts 

ippears,  that  on  the  twelflh  of  February,  eighteen  bun* 
and  twenty-nine,  he  took  of  the  funds  of  th^  company 
'  six  thousand  dollars,  and  assigned  them  his  stock  to  that 
nt,  at  par,  when  in  reality  the  stock  was  worth  nothing, 
was  indebted  to  the  company  over  eight  thousand  dollars, 
a  payment,  he  transferred  to  the  company  a  note  of  Car- 
ir  for  that  amount,  which  is  of  no  value. 
\  the  first  of  September,  eighteen  hundred  and  thirty-eight, 
aosfcrred  to  Mr.  Colt  fifty  shares  of  his  own  stock,  and  re- 
d  therefor  assets  of  the  company  to  that  amount,  by  a 
t  on  the  books. 
17 


194  CASES  IN  CHANOERY, 

[VuMnw  T.  The  Mootm  Manofaetoiiaf  C«.) 

On  the  fourth  of  May,  eighteen  hundred  and  foit^y  lie  tmnt- 
ferred  three  shares  of  his  stock  to  Mr.  Lowe,  aod  get  a  ctvdii 
<m  the  books  of  the  company  for  that  amount 

He  has  placed  a  mortgage  upon  the  property  of  the  eompafly 
for  fifteen  thousand  dollars,  and  has  confessed  judgments  in 
their  name  for  large  amounts,  without  the  authority  of  the 
board  of  directors. 

He  alleges  that  the  company  have  met  with  no  looses,  and 
done  a  good  business,  yet  it  has  never  made  a  dividend.  And 
what  is  now  its  condition  7    Where  are  its  assets  7 

The  whole  value  of  the  company's  property,  real  and  penoo- 
al,  as  ascertained  by  the  complainant's  evidence,  is  forty-nioe 
thousand  five  hundred  and  forty-four  dollare  and  e^ty-ooe 
cents.  The  value  of  this  property,  at  a  forced  sale,  would,  as 
appears  by  the  evidence,  be  reduced  to  thirty-five  thoosUMi 
dollars. 

The  debts  of  the  company,  some  of  which  are  diqxited, 
amount  to  seventy-six  thousand  seven  hundred  and  ninety-ire 
dollars  and  seventy-four  cents. 

Taking  the  property  at  its  appraised  value^  the  insolveDCf  of 
the  company  will  be  twenty-seven  thousand  dollars ;  if  dispoBed 
oT  at  a  forced  sale,  it  will  amount  to  forty  thousand  doUam 

The  president  told  Stimson  that  the  company  could  not  p^y 
over  fifty  cents  in  the  dollar ;  he  has  said  the  same  thing)  in 
substance,  to  others.  By  general  reputation,  the  company  is  iB* 
solvent  But  one  witness  has  been  inquired  of  by  the  ooAipBay 
as  to  their  credit,  and  he  did  not  go  so  far  as  to  say  he  wod^  I 
give  them  credit  for  one  hundred  dollars. 

If  the  injunction  be  removed,  the  mortgage  to  Gay  wil  b^ 
cbnfirmed  by  the  board,  and  the  whole  property  of  the  cW ' 
pany  would  be  in  his  hands.    The  business  of  the  company  i^ 
now,  in  fact,  carried  on  by  him ;  without  his  aid  their 
tlons  must  at  once  cease. 

Mr.  O.  S.  Hoisted,  for  defendant,  contra. 

The  act  under  which  this  proceeding  is  adopted,  if  Bp^c 
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bk  to  any  other  corporatioiis  thaa  banks,  must  have  refimnce 
akme  to  the  creditors  and  stockholders,  not  to  the  public. 

It  \b  denied  to  he  a  mere  question  of  the  company's  insolvency. 
But  is  it,  in  the  opinion  of  the  court,  for  the  interest  of  the  cred- 
itors and  stockholders  to  put  the  company  into  process  of  liqui- 
dation ?    That  is  the  true  and  only  issue. 

FVom  an  examination  of  the  phraseology  of  the  act,  aiid  es- 
pecially of  the  sixth  section,  it  is  manifest  that  it  was  not  in- 
tended to  ccpply  to  a  company  in  a  state  of  embarrassment,  or 
temporary  inability  to  pay  its  debu.  Upon  the  complainant's 
c«istruction  of  the  act,  a  company  may,  from  unexpected  losses, 
or  sudden  revulsions  in  business,  or  the  monetary  affairs  of  the 
oeuntry,  be  laid  hold  of  and  crushed,  by  the  interruption  of  its 
business  and  a  forced  sale  of  its  property,  when  if  left  alone,  it 
would  recover  froif)  its  embarrassments,  pay  its  debts,  and  b^ 
enabled  tq  continue  its  business. 

Place  the  eoiistruction  contended  for  by  the  other  side,  upon 
this  act,  ^d  incorporated  manufacturing  companies  must  cease 
lo^xist. 

The  phrase  "  not  about  to  resume,"  used  in  the  sixth  section 
of  the  act,  diows  that  it  was  designed  to  reach  only  prostrate 
institutions. 

A  compaoy  is  not  insolvent  because  at  a  forced  sale  of  its 
pcqperty  it  may  not  be  able  to  pay  its  debts.  I'he  view  to  be 
taken  is  broader ;  unless  the  interests  of  the  creditors  and  stock- 
holders require  this  proceeding,  it  cannot  be  properly  sustained. 

The  object  and  effect  of  the  present  proceedings,  is  to  produce 
insolvency.  The  difference  of  one  cent  per  yard  in  the  sale  of 
its  manufactured  goods,  will  increase  or  diininish  the  pro£tj  of 
the  company  thousands  of  dollars. 

It  appears  by  the  evidence,  that  the  company  is  now  manu- 
fccturing  for  Gay,  he  furnishing  the  raw  materials.  4*hey  may 
thus  do  a  profitable  business  without  hazard,  and  be  enabled  to 
fsdeem  themselves. 

If  the  company,  at  this  time,  upon  a  cash  valuatbn,  or  even 
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at  a  fiilr  valuation  of  their  stock,  cannot  pay  all  their  i 
does  not  follow  that  this  proceeding  can  be  sustained. 

At  this  juncture  in  the  political  condition  and  busino 
pects  of  the  country,  it  is  a  harsh  and  cruel  proceeding 
the  operations  of  this  company. 

The  yearly  product  of  the  business  of  the  company 
per  cent,  on  one  hundred  thousand  dollars.  I'his  has  n 
taken  into  account  in  any  of  the  valuations  of  the  con 
property.  In  eighteen  hundred  and  thirty-eight,  this  \ 
was  valued  by  disinterested  men  at  seventy-six  thousa 
lars.  Improvements  have  since  been  made  to  the  value 
thousand  dollars. 

The  complainant's  mortgage  is  second  in  order  of  | 
and  is  therefore  safe.  His  claim  on  notes  and  otherwia 
cured,  is  subsequent  to  all  the  mortgages  and  judgmec 
a  forced  sale  will  therefore  be  prejudicial  even  to  him. 

The  stockholders  and  creditors  all  object  to  this  proc 
not  one  of  them  advocates  it  except  the  complainant 

They  alone  are  interested  in  this  proceeding,  the  publ 
no  concern  with  it  The  term  "  safety  to  the  public,"  i 
the  act,  showed  that  the  act  has  reference  only  to  ban! 
not  to  other  incorporated  companies. 

The  insolvency  of  the  president  of  the  company,  is 
nied.  But  that  can  have  no  bearing  on  the  case,  if  he 
petent  and  commands  the  confidence  of  the  stockholders. 

Mr.  A.  Whitehead^  on  the  same  side. 

This  proceeding  calls  for  the  exercise  of  a  very  high 
It  should  not  be  exercised  unless  the  proof  be  clear  a 
plicit. 

The  complainant's  bill  is  defective.  It  does  not  contai 
cient  charges  to  warrant  the  interference  of  the  court. 

1.  The  insolvency  of  the  company  is  not  shown  or  i 
The  allegation  is,  that  the  company  are  indebted  to  \ 
amount.  There  is  no  statement  of  fects  that  warrants 
ference  that  the  company  is  insolveat. 
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There  is  no  avafttofii  tliai  the  company  have  soBpeoded 
BBB.  There  can  be  no  ease  that  will  juBtiiy  the  court  in 
idmg  by  injimotioQ  mder  the  act,  (except  againit  a  bank,) 
the  company  have  actually  suspencjed  their  business, 
a  company  is  in  its  r^^ular  course  of  business,  the  Murt 
lO  jurisdiction.  This  is  a[^)arent  from  the  phraseobigj  of 
ct  It  speaks  of  "suspending  business,"  and  "  not  kbout 
ume  its  business."  In  the  case  of  a  bank  it  may  be  others 
because  there  are  certain  tests  given,  which  are  evidence 
suspension,  such  as  not  paying  notes  when  presented,  d^. 
There  is  nothing  imperative  on  the  chancellor  to  act,  even 
dvency  be  proved.  "The  circumstances  of  the  case,  and 
ids  of  justice  "  requiring  it,  he  may  appoint  receivers,  not 
Hrise.  There  is  a  clear  discretion  to  be  exercised  by  the 
;ellor,  in  view  of  all  the  facts  o^  the  case.  There  must  be 
interest  advanced,  in  order  to  justify  the  proceeding. 
This  application  has  been  induced  by  the  refusal  of  the 
lent  to  pay  bis  private  debts  with  the  property  of  the  com- 
Upon  the  complainant's  own  show,  a  sale  will  not  pay 
le  prior  mortgages,  and  must  be  ruinous  to  the  interests  of 
eneral  creditors  of  the  company. 

le  claim  of  the  complainant  against  the  company,  is  only 
tted  by  the  defendants  to  the  amount  of  about  sixteen 
red  dollars. 

3er  claims  aie  disputed-;  some  of  them  are  for  unliquidated 
ges.    The  aaual  amount  of  the  company's  indebtedness 
ich  less  than  is  represented  by  complainant. 
le  question  as  to  the  management  of  the  company  by  the 
lent,  cannot  enter  into  this  case. 

le  mill  is  now  in  good  order  and  in  successful  operation. 
^  not  to  be  interrupted.  I'he  interest  of  no  one  will  be 
died  by  the  proceeding. 

fil  Williamson,  for  complainant,  in  lejAj. 
le  power  of  the  court  is  complete,  when  a  company  is  ixh 
nt,  it  need  not  have  stopped  business, 
17» 
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It  is  Dol  compulsory  in  the  court  to  interfere,  even  in  a  ea 
insolvency ;  there  is  a  discretion  to  be  exercised  on  tlliLH 
case.  This  is  admitted.  The  power  is  tremendouB^^^liiii 
lutary. 

The  bill  need  not  charge  that  the  company  cannot  rei 
business,  but  must  charge  insolvency.  .^ 

The  general  scope  of  the  act,  its  several  provisions,  anii  ( 
cularly  the  last  section,  declaring  what  corporations  it  i 
not  extend  to,  shows  that  the  act  applies  to  manufeeti 
companies. 

If  a  company  must  first  suspend  before  the  act  qpei 
then  the  act  is  useless. 

A  company  is  insolvent  when  their  capital  is  gone ;  v 
they  cannot  and  do  not  pay  their  debts. 

This  company  is  insolvent  from  their  own  show. 

Out  of  the  assets,  put  down  at  sixteen  thousand  dollars,  t 
is  not  over  one  thousand  and  five  hundred  dollars  that  is  | 

No  dividends  have  ever  been  made.  It  is  no  part  of  the  ca 
to  what  the  prospects  are,  but  are  they  now  insolvent?  th 
the  question.  The  president  admits  the  company  unable  to 
See  the  evidence  of  Mr.  Stimson.  Mr.  Biggs,  who  built 
water-wheel,  would  not  trust  them.  Wheeler  wanted  hi 
take  fifty  per  cent,  on  his  debt,  in  notes.  In  December,  eigb 
hundred  and  forty,  Wheeler  wrote  a  letter  to  the  complair 
saying  the  company  could  not  pay,  and  requested  him  to 
the  stock  at  seventy-five  per  cent,  or  fifty  per  cent.  Is  the  8 
worth  any  thing?    Would  any  body  give  any  thing  for  it' 

Why  do  not  the  company  produce  their  books  of  accoi 
If  the  company  is  solvent  and  all  is  right,  why  do  they  v 
hold  their  books?  They  refused  them  to  Mr.  Parsons,  a  cred 
to  the  master,  to  us  and  to  this  court  On  this  ground  e 
presumption  is  against  them. 

The  company  being  insolvent,  the  only  question  remaii 
is,  whether  this  is  a  case  calling  for  the  interference  of 
court.    It  loudly  calls  for  it. 

The  charter  is  abused.    The  board  consists  of  five  direct 
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*/manmjori  control.    The  act  requires  a 

.  boik  IO'ImIf  Itept  of  their  proceedings.    It  appears  that  Wheeler 

I     tni^^IcOkuiis  subscribed  all  the  stock  except  two  shares,  and 

tho0»to  lAftke  directors  of.    Wheeler  and  McGinnis  owned  the 

mill  known  as  the  Beaver  mill^  before  this  company  was  consti- 

.    totdt  >The  business  has  never  been  conducted  by  a  board  of 

directore. 

Ifr.  Wheeler  has  been  in  the  habit  of  using  the  funds  for  his 
private  purposes,  as  appears  by  his  own  affidavit  He  admits 
he  has  given  the  company  notes  for  his  private  debts,  and  was 
charged  with  them  in  the  books,  and  they  were  settled.  How  ? 
To  what  extent?  He  does  not  state,  nor  is  it  otherwise  made 
to  appear.  Carpenter's  note  is  dated  in  June,  and  in  Decem- 
ber he  enters  the  note  to  his  credit. 

The  president  sold  part  of  the  lands  of  the  company;  gave 
a  mortgage  to  Mr.  Oay  for  fifteen  thousand  dollars,  in  the  name 
of  the  company.  He  has  confessed  judgments  in  behalf  of  the 
company.  This  property  was  about  to  be  forced  to  a  sale.  It  is 
astroDg  case;  the  strongest  possible.  The  course  taken  by 
the  o(xnplainant  was  his  only  course  to  save  his  money. 

The  creditors  and  stockholders  signed  their  request  that  no 
j^gment  might  issue,  under  the  belief  that  the  company  is 
•olvcnt 

This  law  was  made  for  the  protection  of  the  public,  as  well 
^  for  the  creditors  and  stockholders,  and  their  safety  should  be 
'^garded  in  proceedings  under  it. 

The  Chancellor.  The  Monroe  Manufacturing  Company 
^^8  incorporated  on  the  twenty-fourth  of  February,  eighteen 
'^^iidred  and  thirty-eight,  by  a  law  of  this  state,  for  the  purpose 
^f  manufacturing  cotton  and  woolen  goods,  and  dyeing,  print- 
^^  and  bleaching  cotton,  woolen  and  silk  goods,  in  the  town 
^^  Ps^terson.  The  provisions  of  the  act  are  much  the  same 
^ith  those  in  ordinary  charters  of  this  kind,  with  a  capital  not 
^  exceed  two  hundred  thousand  dollars,  to  be  divided  into  shares 
^  one  hundred  dollars  each,  but  with  power  to  commence  busi«> 
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negs  whenmer  fifty  thousaDd  doUaiB  of  the  ca|rital  stock  should 
be  subscribed  and  paid  in.    The  number  of  directoni  fixed  by 
^the  act  is  five,  and  of  course  three  is  a  majority  for  the  transac- 
tion of  business. 

The  application  for  this  charier  was  made  by  Samuid  G. 
Wheeler,  who  was  the  principal  owner  at  the  time  of  the  Bea- 
ver mill,  with  its  machinery  and  a{^Ddages,  and  who,  bong 
much  embarrassed,  deemed  this  arrangement  beneficial  to  his 
interests.  The  result  was  nothing  more  than  putting  the  Beaver 
mill,  with  its  machinery  and  appertenances,  then  belonging  to 
Mr.  Wheeler  and  Patrick  McGinnis,  (but  principally  the  for- 
mer,) into  a  joint  stock  company,  and  dividing  it  up  into  shares 
of  one  hundred  dollars  each.    Accordingly,  among  the  first  ii- 
rectors  named  in  the  act,  were  these  two  gentlemen,  with  three 
others,  who  appear  to  have  been  their  friends  and  relatives- 
Shortly  after  the  act  passed,  the  subscription  for  the  stock 
opened,  and  Samuel  G.  Wheeler  subscribed  seven  hundred  i 
forty-^igbt  shares,  Patrick  McGinnis  two  hundred  and  fift^^ 
shares,  Arthur  McGinnis  one  share,  and  Jereroicdi  Carpente^c 
one  share — being  in  all  one  thousand  shares,  which,  at  oem^ 
hundred  dollars  a  share,  made  a  capital  of  one  hundred  thoiL^ 
sand  dollars.    On  the  same  day  the  directors  met,  and  resolved 
that  the  Monroe  Manufacturing  Company  purchase  of  Samuel 
G.  Wheeler  and  Patrick  McGinnis,  the  cotton  and  woolen  mill^y 
dye-house,  and  all  the  machinery  belonging  to  the  same,  aife.c3 
known  as  the  Beaver  Mill  Company,  for  the  sum  of  one  buc^* 
dred  thousand  dollars,   and  that  certificates  of  stock  to  th^^ 
amount,  (except  the  two  shares  subscribed  for  by  Arthur  McGiniB.i^ 
and  Jeremiah  Carpenter,)  be  issued  to  Samuel  G.  Wheeler  aiM^ 
Patrick  McGinnis. 

By  this  division  of  the  stock,  the  whole  power  of  the  comp^-' 
ny  and  over  the  property,  was  placed  in  the  hands  of  Samia-^ 
G.  Wheeler,  as  much  so  as  it  had  been  while  conducting  tMx^ 
Beaver  mills ;  and  to  add  to  it,  he  was  appointed  piesideO^ 
with  a  salary  of  two  thousand  dollars  a  year ;  and  by  one  of 
the  by-laws,  that  officer  is  invested  with  the  entire  oversi^b^ 
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nA  BupervisioD  of  the  property  and  affiiire  of  the  company,  is 
0  direct  the  purchase  of  all  stock  and  other  things  necessary  to 
:arry  on  the  works,  is  to  direct  in  the  sale  of  all  goods,  to  col- 
eot  all  bflls  of  work  done  by  the  company,  and  arrange  the 
hire  of  aD  clerks  and  operatives  necessary  to  carry  on  the  bud- 
nesB.  There  was  a  secretary  appointed,  and  a  clerk,  whose 
fldaries  were  also  to  be  fixed  by  the  president 

After  this  organization,  and  the  adoption  of  the  by-laws,  the 
BUDutes  of  the  company  do  not  show  any  thing  more  done  than 
the  holding  of  an  annual  election  for  directors,  and  the  reap- 
pointment of  the  president  and  secretary,  except  a  vote  of  the 
directors  authorizing  Samuel  G.  Wheeler  to  take  for  his  own 
use  an  inventory  of  property  amounting  to  six  thousand  five 
faoiidred  dollars,  by  surrendering  to  the  company  the  same 
tmount  of  the  capital  stock. 

Thus  organized,  and  with  such  powers  conferred  upon  the 
pierident,  this  company  commenced  business,  and  has  continued 
to  the  present  time.  The  stock,  according  to  the  books,  is  now 
ecattsred,  and  held  either  absdutely  or  as  collateral  security,  by 
others  than  the  original  subscribers;.  Samuel  G.  Wheeler  ap* 
pearingto  be  the  owner  often  shares  only,  and  Patrick  McGin- 
itt  of  none. 

The  sale  of  six  thousand  five  hundred  dollars  worth  of  the 
company's  property,  although  taken  at  the  price  at  which  it  was 
inventoried,  and  although  the  stock  of  Mr.  Wheeler  was  trans- 
feree! for  its  payment  to  the  same  amount,  still  reduced  the 
^ty  of  the  company  to  pay  debts  so  much  ;  and  the  president 
^mits  that  he  may  have  given  the  notes  of  the  company  for 
his  own  debts,  but  never  without  being  charged  with  them  on 
^e  books  of  the  company,  and  they  have  been  settled.  It  also 
appears  that  the  Carpenter  note,  for  eight  thousand  dollars,  was 
Passed  to  the  company  by  tlie  president,  in  discharge  of  his  4n- 
^htedness  to  them.  The  president  also  admits  himself  person- 
%  insolvent. 

The  present  bill  is  filed  by  a  creditor  and  stockholder,  against 
^  company,  as  being  an  insolvent  institution,  for  an  injunc* 
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turn  to  fliop  its  further  operations  in  business,  and  for  the  ap- 
pointment of  receiveis  to  settle  up  its  afllairs,  under  the  provis- 
ioiis  of  the  act,  entitled,  "An  act  to  prevent  frauds  by  incorporated 
companies,"  passed  the  sixteenth  of  February,  eighteen  hundred 
and  twenty-nine.    When  this  bill  was  presented,  a  limited  in- 
junction was  ordered,  to  restrain  the  company  and  its  officeis 
from  collecting  and  receiving  debts,  or  paying  out  any  of  the 
moneys  of  the  company,  (except  to  the  hands  emi^yed,)  or  from 
■elling  any  of  the  property,  or  transferring  the  securities  oq 
hand,  (but  not  stopping  the  ordinary  business  of  the  mill,)  until 
the  parties  could  be  heard ;  and  notice  of  the  application  for  a 
mora  full  injunction,  and  the  appointment  of  receivers^  was  di- 
rected to  be  served  on  the  defendants.    That  notice  was  served, 
and  on  the  day  named  a  further  time  was  granted  the  defend- 
ants to  prepare  to  meet  the  charges  in  the  bill.     Depootions 
have  been  taken  fully  on  both  sides,  and  the  cause  aigued 
much  at  length,  and  with  great  ability,  and  I  am  now  to  atate 
to  the  parties  the  result  to  which  I  have  come. 

A  grave  question  is  made  at  the  outset,  whether  the  pront- 
ions  of  the  act  under  which  this  proceeding  is  had,  applies  to  a 
corporation  created  for  nianufaicturiog  purposes,  or  indeed  to 
any  other  corparation  than  a  bank  ?  That  the  primary  olyect 
of  the  legislature  was  to  reach  banks,  is  manifest  from  the 
wh(de  scope  and  tenor  of  the  act  Some  of  its  provisions  dedare 
when  a  bank  shall  be  deemed  and  taken  to  be  insolveDt,as 
when  two  of  tlie  directors,  or  the  cashier,  shall  admit  it  to  be  m^ 
or  it  shall  refuse  to  pay  iis  debts  when  demanded  within  i\» 
usual  and  proper  hours  of  business,  or  shall  not  redeem  its  notes 
in  specie,  d&c.  These  were  designed  as  tests,  which  the  court 
might  take  on  the  question  of  insolvency,  and,  no  doubt,  froo  i 
the  difficulty  without  then)  of  coming  to  any  conclusion  on  so 
di^icult  and  delicate  a  point.  I  have  never,  however,  consider- 
ed these  as  any  thing  more  than  evidences  of  insolvency,  which 
may  be  overcome,  even  in  the  case  of  a  bank,  by  other  and 
stronger  proof.    The  court  would,  no  doubt,  be  justified  io  &^ 
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ing  upon  these,  in  the  first  instance ;  but  they  may  be  ex|ten- 
ed,  and  the  institution  shown  to  be  sound  and  safe. 

But  because  this  special  provision  for  discovering  rosolvency^ 
is  made  in  the  case  of  a  bank,  it  by  no  means  fidlows  that  other 
portions  of  the  act  may  not  have  a  more  general  operation. 
Who),  in  these  sections,  special  reference  is  had  to  a  bank,  it 
is  called  a  bank,  or  an  incorporated  bank,  or  a  banking  com- 
pany, while  in  the  other  general  provisions  they  are  referred  to 
as  "  incorporated  companies,"  without  qualification  or  limitation. 
The  title  of  the  act  is,  ''An  act  to  prevent  frauds  by  incorporated 
companies,"  not  by  banks  only ;  and  the  sixth  section,  which 
authorises  the  chancellor  to  act,  declares  that  he  may  do  so 
whenever  any  incorporated  company  shall  become  insolvent 

By  a  fair  construction  of  the  act,  it  is  manifestly  the  inten- 
tion of  the  legislature  to  confer  this  power  (which  I  admit  to  be 
very  great)  of  granting  injunctions  in  cases  of  insolvency,  against 
other  companies  than  incorporated  banks.  There  are  certain 
provisions  intended  to  apply  to  those  only,  and  when  so  intend- 
ed, they  are  referred  to  as  banks ;  but  the  act  itself,  by  its  gene* 
ral  provisions,  goes  farther,  and  reaches  other  corporations  aa 
well  as  these,  and  may  be  carried  out  as  to  them  without  the 
aid  of  those  special  sections  which  are  applicable  to  money  cor- 
porations alone. 

If  any  doubt,  however,  existed  as  to  this  part  of  the  case,  it 
should  be  settled  by  the  last  section  of  the  act.  By  that  section, 
il  is  provided,  that  nothing  in  the  act  should  apply  to  any  incor- 
porated bridge,  road  or  turnpike  company,  or  literary  or  reli- 
gious society. 

The  corporation  in  question  here,  is  confined  to  manufectur- 
iog  purposes  alone,  and  being  within  the  plain  meaning  of  the 
words  used  in  the  act,  and  not  coming  within  the  exceptions  in 
the  last  clause,  must,  as  it  appears  to  me,  be  considered  within 
the  general  object  and  intention  of  the  legislature.  This  was 
80  held  in  the  case  of  the  Rahway  Manufacturing  Company, 
and  an  injunction  ordered,  and  a  receiver  appointed  by  my 
immediate  predecessor,   and  sustained  by  the  present  chief 
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justice  sitting  for  the  chancellor,  although  the  order  was  reversed 
afterwards  upon  the  merits,  in  the  court  of  appeal. 

•It  is  further  insiated,  that  this  power  of  issuing  an  injunction^ 
cannot  be  exercised  against  a  corporation,  other  than  a  bank, 
until  the  company  has  actually  suspended  business.  The 
phraseology,  in  many  parts  of  this  act,  is  obscure,  and  there  is 
something  in  the  language  used  in  the  sixth  section  that  mighty 
at  first  view,  lead  to  this  impression.  The  language  is,  "if 
upon  such  inquiry  into  the  matters  or  cause  of  complaint, 
it  shall  be  made  to  appear  to  the  chancellor,  that  the  said  com- 
pany has  become  insolvent,  and  shall  not  be  about  to  resume 
its  business  in  a  short  time  thereafter,  with  safety  to  the  public 
and  advantage  to  the  stockholders,"  then  an  injunction  may 
issue. 

If  it  be  admitted  (and  the  argument  virtually  so  admits)  that 
you  may  injoin  a  bank  under  this  act,  before  its  suspension,  then 
certainly  you  may  any  other  corporation  coming  within  its 
provisions,  for  it  is  under  the  same  section  (the  sixth)  that  the 
power  is  conferred,  and  it  is  alike  in  all  cases.  By  the  seventh 
section,  it  is  quite  plain,  you  may  proceed  against  a  bank  while 
pursuing  its  usual  course  of  business,  if  either  of  the  events  there 
stated  happen ;  and  indeed  without  this  power,  if  the  court  must 
wait  for  a  suspension,  all  use  of  the  act  for  the  prevention  of 
evil,  would  be  lost.  There  is  nothing  that  I  can  perceive  in 
this  respect,  to  distinguish  the  application  in  the  case  of  a 
bank,  from  that  against  any  other  company,  and  this  section 
was  no  doubt  intended  to  mean  nothing  more,  than  that  in 
cases  where  the  company  has  suspended  business,  the  chancel- 
lor will  enquire  into  the  prospect  of  its  resuming  again,  with 
safety  to  the  public,  and  was  not  intended  to  limit  the  powers  of 
the  court  to  the  happening  of  such  an  event.  In  some  cases 
the  company  will  have  stopped  business,  and  in  some  not;  if 
they  have  stopped,  it  will  then,  and  very  properly,  enter  into 
the  consideration  of  the  case,  as  to  what  the  prospect  of  its  again 
resuming  is. 

It  is  further  urged,  that  if  this  law  applies  to  this  company^ 
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loo  whfle  canying  on  busineaB ;  that  the  bill  is  imper- 
wn,  and  does  not  contain  the  charges  necesMiry  ftr 
oee.  The  objection  to  it  is,  tfiat  the  ftcts  and  circunl^ 
f  the  case  are  not  sufficiently  set  fiorth  to  enttble  the 
r  to  d^ermine  on  the  propriety  of  interfering', 
carefully  looked  into  this  bill,  and  it  doe^  not  appear 
lUe  to  this  objection.  The  complainant  deflates  him* 
B  a  stockholder  and  creditor  for  a  large  amount,  and 
in  what  his  claim  as  a  creditor  consists ;  that  he  has 
Y  called  on  the  president  of  the  company  for  payment, 
OS  always  foiled  to  make  payment.  The  bill  then 
that  the  president  has  the  entire  control  of  the  compa* 
he  is  insolvent  and  uses  the  property  of  the  company 
wn  and  for  his  own  use ;  that  the  company  is,  to  thd 
he  complainant,  insolvent  and  unable  to  pay  its  debts, 
m  this  court  interfere  the  whole  property  will  be  squaii- 
The  bill  then  recites  the  unauthorized  acts  of  the  presi^ 
^ving  a  mortgage  for  fifteen  thousand  dollats  upon  all 
rty  to  the  Swifts  and  Gay,  and  a  confession  of  judg- 
the  same  amount  to  Mr.  Gay ;  by  confessing  another 
t  tp  him  for  five  hundred  and  seventy^wo  ddlars, 
ther  to  Henry  G.  Stimson  for  three  thousand  doUars, 
vithout  authority  from  the  board  of  directors^  Besides 
gments,  it  is  charged  that  the  company  owe  a  large 
if  debts  to  other  persons,  and  that  other  executions  be- 
B  on  the  judgments  above  stated,  are  in  the  hands  of 
T  of  Passaic  county,  and  that  the  property  is  now  ad^ 
for  sale  by  the  sheriff  on  the  said  executions.  The 
is  stated,  further,  to  be  insolvent,  according  to  the 
the  complainant,  from  the  mismanagement  of  the  pre* 

ears  to  me  that  the  facts  and  circumstances  here  set 
sufficient,  if  true)  to  justify  the  action  of  the  court,  and 
bill  is,  therefore,  particular  enough  in  the  allegations 
[t  would,  indeed,  be  very  difficult  for  a  creditor,  in  a 
of  cases,  to  go  more  into  detail  than  is  done  in  this  bill. 
8 
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The  great  questions  to  which  we  must  come  in  ibis  causev 
are,  first,  Is  this  company  insolvent  within  the  meaning^  of  the 
act?  and,  second,  Do  the  fects  and  circumstances  of  the  case 
call  for  the  interference  of  the  court? 

I  agree  entirdy  with  the  counsel  of  the  defendant,  that  the 
foundation  of  this  whole  proceeding  must  rest  on  the  question  of 
insolvency :  for  unless  that  is  satisfactorily  made  out,  the  court 
has  no  jurisdiction ;  and  when  made  out,  there  still  resides,  and 
must  reside  in  the  chancellor,  a  discretion  as  to  the  ordering  of 
the  injunction  and  the  appointment  of  receivers,  to  be  governed 
by  the  facts  of  the  case.    It  may  be  that  the  court  will  fiod  it 
proper  to  restrain  a  company  from  carrying  on  further  busioeas, 
or  a  bank  from  issuing  notes,  and  yet  leave  the  directors  to  settle 
up  its  afiairs.    The  court  may,  at  pleasure,  grant  or  reject  the 
prayer  in  part  or  in  whole.    It  is  necessary  that  this  discretion 
should  be  with  the  court,  but  at  the  same  time  it  must  not  be 
arbitrarily  or  unjustly  exercised.    And  if  the  case  come  fiurif 
within  the  provisions  of  the  act,   and  is  one  which  the  legisb- 
ture  intended  to  provide  for,  the  court  is  bound  to  give  effect  to 
it,  and  to  enforce  its  requirements. 

1.  As  to  insolvency :   Is  this  company  insolvent? 

The  president  has  declared  the  company  insolvent,  both  to 
Mr.  Stimson  and  Mr.  Biggs,  and  that  fifty  cents  on  a  dollar 
was  as  much  as  it  could  pay.  Inhere  is  a  mortgage  on  the  pro- 
perty now  in  process  of  foreclosure,  in  favor  of  Mr.  Coster,  for 
twenty -five  or  twenty-six  thousand  dollars,  and  executions  in 
the  hands  of  the  sheriflf  of  Passaic  county  amounting  in  the 
whole  to  a  sum  exceeding  twenty  thousand  dollars.  These  ex- 
ecutions, ten  in  number,  die  6herifi*says,  were  received  by  him 
during  tlie  last  February  term  of  the  court,  and  are  remaioing 
unsatisfied  in  his  hands. 

These  facts  show  great  embarrassment,  at  all  events;  but 
the  parties  have  gone  more  into  detail.     The  coniplainant  ha^ 
caused  the  property  of  the  company  to  be  examined  by  niu^ 
gentlemen  residing  in  Paterson,  men  of  respectability,  and  sai^ 
to  be  good  judges.    They  estimate  its  value  at  forty-eight  tho*-*' 
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And  four  hundred  and  eighty-four  ddlars  and  fifty-six  cents. 
Several  of  these  persons  have  been  examined,  and  declare  that 
they  made  a  careful  investigation  of  the  matter,  and  [daced  a 
Tair  value  on  the  property,  and  that  if  sold  at  a  forced  sale  it 
would  not  bring  exceeding  thirty-five  thousand  dollars.  I  am 
well  satisfied  that  property  should  be  judged  of  at  its  fair  value, 
and  not  at  the  depreciated  rate  at  which  a  forced  sale  might 
bring  it 

The  defendants  have  also  had  the  same  property  examined 
by  two  respectable  gentlemen,  and  they  estimate  it  at  sixty-nine 
thousand  and  twenty-eight  dollars.  The  items  of  property 
valued,  it  will  be  found,  are  the  same,  the  difierence  consisting 
only  in  the  prices  carried  out 

The  variations  in  these  values  are  very  material.    Take,  for 
instance,  the  value  of  the  lot  on  which  the  mill  stands,  with 
the  water  privileges.    It  is  fixed  by  the  complainant's  witnesses 
at  fourteen  thousand  dollars,  and  by  the  defendants'  at  twenty 
thousand  dollars.    So  with  the  next  item :  the  building  is  valu- 
ed by  the  comj^nant's  witnesses  at  ten  thousand  dollars,  and 
by  the  defendants'  at  twelve  thousand  dollars.    The  remaining 
items,  with  very  few  exceptions,  vary  in  the  same  way.    With 
this  contradiction  in  the  evidence,  and  with  no  personal  know- 
ledge of  the  value  of  the  property,  the  rule  of  law  would  re- 
quire that  I  should  be  governed  by  the  weight  of  evidence,  by 
which  that  of  nine  on  the  one  side,  of  equal  intelligence  and 
Rspectability,  would  overbalance  the  two  on  the  other,  without 
a  resort  to  any  invidious  distinction  between  the  witnesses. 
There  is  one  fact,  however,  disclosed  by  the  evidence  of  Mr. 
King,  one  of  the  defendant's  appraisers,  that  I  cannot  shut  my 
eyes  against    He  says  the  statement  of  the  property,  with  the 
prices  carried  out  just  as  it  now  appears,  was  first  made  by  the 
pcesident  of  the  company;   that  they  went  through  the  mill 
wiih  him,  and  fixed  the  valuation  at  the  same  prices  that  he 
had  done.    Thk  would  seem,  at  all  events,  to  evince  great  reli- 
AiK%  on  the  judgment  of  Mr.  Wheeler,  and  really  to  amount 
nther  to  bis  own  estimate,  than  that  of  the  other  men.    I  mean 
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10  infer  fro^  this  that  noChiog  wrong  was  intended  by  tl^eae  ap- 
jirai9er8|  beyond  a  felling  in  or  acquieecence  with  the  viewB  of 
Mr.  YiTheeler,  f^  to  the  general  estimate  qf  hip  frnqperty.  It 
WQuU  seem  that  the  pipe  appraisers  on  the  pajt  of  Uie  complain- 
ant made  their  own  estimate,  without  any  guide  of  Ums  cha- 
racter. 

Independent  of  the  property  thus  valued,  the  aaseta  of  the 
company  are  put  down  at  sixteen  thousand  four  hundred  and 
fifteen  dollars  and  ten  cents.  These  several  items  are  canvassed 
in  the  evidence,  and  their  real  vahie  ijN»n  that  is  very  pmalL 
One  item  of  eight  thousand  ddlars,  in  J.  Carpenter's  note,  the 
president  considers  good,  and  fiom  a  conviction  that  Mr.  Car- 
penter will  succeed  in  a  suit  depending  in  the  supreme  opurtof 
the  United  States.  This  suit,  it  seems,  has  recently  been  de- 
cided in  that  court  against  Mr.  Carpenter,  and  of  course  the  hope 
on  which  its  recovery  is  put  has  failed.  A  sum  of  thirteen  hun- 
dred and  twenty-four  dollars  and  forty-four  cents,  due  from  the 
Beaver  mill,  is  abandoned.  A  claim  of  five  thousand  and  niqe- 
ty  doUais,  against  Jdin  G.  Coster,  stands  at  present  with  a  da- 
cision  against  the  company  except  as  to  a  part,  and  that  a 
moderate  part  of  that  sum.  The  president  hirnself,  alqo^  is 
placed  as  a  debtor  for  five  hundred  and  fifty  dollars,  aad  he  de- 
clares himself  insolvent  There  is  scarcely  an  item  on  the  li^ 
of  assets,  about  which  a  doubt  as  to  recovery  does  not  exist,  wd 
it  is  to  me  very  uncertain,  from  the  evidence,  whether  any  thing 
beyond  a  very  few  thousand  dollars,  perhaps  two  or  three  thou- 
sand, will  ever  be  realized  to  the  company  fix)m  that  source. 

From  this  estimate  of  the  property  and  assets  of  this  compa- 
ny, paying  that  respect  to  the  evidence  which  the  rules  of  law 
require,  it  would  not  much  exceed  in  value  fifty  thousand  dol- 
lars, and  should  we  even  take  a  medium  estimate  firom  the  two 
sets  of  appraisers,  it  would  not  exceed  sixty  thousand  doUsis. 
The  debts  of  the  company  are  stated  by  the  president  of  the. 
company  at  sixty  thousand  dollars,  and  by  an  estimate  fumisbeA* 
by  the  company  at  fifty-nine  thousand  five  hundred  and  fifiseOB- 
ddlars  and  fifty  cents.    To  this  sum  there  must  be  added 
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uvRmt  of  a  mortgage  on  the  property,  given  by  Mr.  Wheeler 
while  owner,  cm  which  thore  remains  unpaid  somewhere  about 
seven  thousand  dollars.    T|iis  mortgage  is  in  the  hands  of  the 
complainant,  and  I  confess  there  is  some  embarrassment  respect- 
ing it ;  but  from  all  the  founts,  if  I  rightly  understand  the  case, 
it  would  seem  to  be  a  question  rather,  who  was  entitled  to  re- 
ceive the  money,  than  as  to  the  ultimate  liability  of  the  property 
for  its  paymeoit.    If  the  company  has  never  paid  off  this  incum- 
brance, it  would  be  very  unsafe  in  this  case  to  consider  is  as 
discharged  from  all  liability,  on  account  of  the  dispute  among 
the  present  holders.    If  it  was  passed  to  Mr.  Colt  for  his  security, 
sod  he  passed  it  again  to  Mr.  Parsons  for  hb  indemnity  against 
hfeiiotes  given  on  that  account,  there  would  seem  to  be  a  just 
daim  against  the  property  of  the  company  for  one  or  the  other 
of  these  persons.    If  this  mortgage  is  still  a  valid  one,  the  in- 
debtedness of  the  company  is  thereby  increased  seven  thousand 
doUars.    The  claim  of  Mr.  Parsons,  the  complainant,  is  put 
down  in  this  estimate  at  about  fifteen  hundred  dollars ;  the 
evidence  shows  his  debt  to  be  larger  than  this  at  all  events,  and 
be  claims  a  sum  rising  four  thousand  dollars. 

Pomiing  the  best  judgment  in  my  power  from  this  whole  evi- 
dence, with  the  position  of  the  claims,  and  the  urgency  of  the 
demands  on  the  company,  by  executions  hanging  over  it,  and 
only  restrained  by  the  order  of  this  court  until  this  question  can 
be  settled,  I  can  come  to  no  other  conclusion,  than  that  this 
company  is  insolvent,  and  hopelessly  so  in  its  present  condition. 
I'be  whole  capital  is  sunk,  and  its  present  property  not  able  to 
P^y  the  demands  against  it.  It  has  been  in  operation  since 
^hteen  hundred  and  thirty-eight,  and  has,  according  to  the 
evidence,  been  carrying  on  a  fair  business,  but  yet  no  dividends 
^  the  stockholders  have  ever  been  made,  and  we  now  find  it  in 
tbis  embarrassed  situation.  There  is  one  fact  to  which  I  should 
Jiot  fell  to  recur ;  the  company  refuse  to  produce  their  books  of 
account,  though  repeatedly  called  on  for  that  purpose.  What 
Aose  books  would  show,  if  e^bited,  it  is  impossible  to  say,  but 
18* 
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Ihfi  mo0t  unfiiyorable  inferei^  nu^  justly  he  drawn  firom  wilb- 
hoidiiig  them  on  an  ioveetigation  of  this  cbarader. 

The  last  question  involves  the  consideration  of  the  prcqneiy 
of  the  oourt  interfering  in  this  case.    At  the  call  of  a  d^diloar 
against  a  company  standing  as  this  does,  I  have  no  hesitation 
in  coming  to  the  conclusion,  that  I  a^i  imperiously  required  by 
a  sense  of  public  duty,  to  interpose  by  way  of  injunction,  and  the 
appointment  of  receivers.    It  would  have  been  grateful  to  ms, 
could  I  have  come  to  a  di&rent  result ;  but  when  I  look  at  the 
prganization  of  the  company,  at  the  &ct  that  the  whole  power  ii 
virtually  in  the  hands  of  one  man,  that  we  find  a  mortgage 
given  on  the  property,  and  judgments  confessed    t>r  huge 
amounts  without  any  order  from  the  board ;  when  I  see  that 
the  capital  is  gone,  without  any  dividends  ever  having  beeo 
made,  and  the  property  remaining  unequal  to  the  discbaige  of 
the  claims  against  it,  with  ten  executions  now  in  the  hands  ot 
the  sheriff,  I  cannot  say  that  the  com(dainant  has  come  here 
without  good  grounds.  Unless  I  am  prepared  to  declare  the  law 
a  dead  letter,  and  refuse  to  give  effect  to  it,  there  appears  to  my 
mind  no  other  alternative  than  to  enforce  its  provisions  in  this 
case.    My  reluctance  to  interpose,  has  been  increased  by  the 
desire  expressed  in  the  petition  from  several  of  the  cieditoce  and  ^ 
stockholders,  that  the  company  might  not  be  injoined ;  but  fiom.^ 
these  petitions,  it  is  quite  evident  they  act  under  (what  I  believe)^ 
a  misapprehension  of  the  case,  and  that  is,  that  the  company  ia^ 
solvent.    Had  the  investigation  brought  me  to  that  result,  ^E 
should  certainly  not  have  interposed,  but  being  satisfied  fidljiC 
on  that  point,  I  cannot  comply  with  their  request 

The  injunction,  according  to  the  provisions  of  the  act,  vm^ 
therefore  be  issued,  and  receivers  appointed. 


'^  This  cause  being  opened  te  the  court  by  Mr.  A.  S.  ] 
ton,  of  counsel  with  the  complainant,  at  a  special  court  beU  ^^ 
Newark,  on  the  fourteenth  day  of  March,  in  the  year  ol  otv^ 
Lord  eighteen  hundred  and  forty-two^  and  upoa  reading  tfc^^ 
proofs  and  exhibits  taken  m  this  cause,  and  upon  bearing  tft^ae 
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tuqjUBQaPts  of  eoqiiBd  co  both  tideB,  ihe  court  thereupon  took 
line  to  cooaidtf  of  the  mne,  aiyl  now  on  this  fifth  day  of  April, 
|B  iIm  yenr  ol  our  Lord  eighteen  hundred  &nd  forty-two,  i^t  a 
coin^  of  cbeacery  held  i^t  Trenton,  at  the  stated  term  of  aaid 
eonrl,  itm  cbano^lor  being  satisfied  of  the  sMfficiency  of  the  ap- 
f^catioa  made  by  the  said  complainant  in  the  said  bill,  and  i^ 
of  the  truth  of  the  frets  and  allegations  therein  contained :  it  ie 
ordered  a^d  directed  by  the  chancellor,  that  a  writ  of  injunction 
do  issue  out  of,  and  under  the  seal  of  this  court,  directed  fo 
'^  The  Monroe  ManufiEu^uring  Company,"  and  all  and  every  of 
lis  officers  and  agents^  to  restrain  them,  ''  The  Monroe  Maou- 
&cturing  Company,"  and  all  and  every  of  their  officers  and 
agents,  under  the  penalty  of  five  thousand  dollars,  to  be  levied 
en  their  and  each  of  their  lands,  goods  and  chattels  to  our  use, 
fiom  exerdsing  any  of  the  privileges  or  franchises  granted  by 
the  act  incorporating  said  company,  and  from  collecting  or  re- 
ceiving any  debt,  and  from  paying  out,  selling,  assigning  or 
transferrring  any  of  the  estate,  moneys,  funds,  lands,  tene- 
ments or  effects  of  the  said  company,  until  this  court  shall 
odierwise  order. 

''  And  from  the  circumstances  of  this  case,  the  ends  of  jus- 
tice requiring  it,  this  court  doth  appoint  George  A.  Ryerson, 
Benjamin  W.  Yandervoort  and  David  Burnett,  esquires,  receiv- 
ers, with  frill  power  and  authority  to  demand,  sue  for,  collect, 
receive   and  take  into  their  possession,  all   the    goods    and 
chattels,  rights  and  credits,  moneys  and  effects,  lands  and  tene- 
ments, books,  papers,  choees  in  action,  bills,  notes  and  property 
of  every  description  belonging  to  the  said  company  at  the  date 
of  this  order,  and  to  sell,  convey,  lease  or  assign  all  the  said 
real  and  personal  estate,  and  pay  into  this  court  to  the  account 
of  the  said  receivers,  in  some  safe  place  of  deposit,  to  be  selected 
by  the  said  receivers,  to  the  credit  of  this  cause,  all  moneys 
and  securities  for  moneys  arising  from  such  sales  or  leases 
which  the  said  receivers  shall  collect  or  receive  by  virtue  ot  the 
authority  vested  in  them,  to  be  disposed  of  by  the  said  receivers 
ftom  time  to  time,  under  th§  order  of  t^  court;  that  the  xeceiv- 
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era  eball  first  take  and  subscribe  the  oath  or  affirmatioa  directed 
in  and  by  the  act  entitled,  "  An  act  toprerent  frauds  by  inocr- 
poraied  companies ;"  and  that  thesaid  reonvera  shaU  be  deemed 
and  taken  to  be  receiverB  for  the  creditore  and  stonkholdew  of 
thesaid  company,  with  fiill  power  and  authority,  whenever tbejr 
shall  deem  it  proper,  to  institute  suits  at  law  or  in  equity,  in 
their  names  as  receivers  as  afixesaid,  fixr  the  recovery  of  anj 
estate,  real  or  personal,  debts,  rights  in  action,  damages  and 
demands  whatsoever  and  wheresoever  existing  in  fiivor  of  the 
said  company  at  the  time  of  the  date  of  this  order,  or  accruing 
subsequent  thereto ;  and  that  the  said  receivers  be  also  vested 
with  all  other  powers  and  authority  given  and  granted  in  and 
by  the  act  last  mentioned  and  the  supplement  thereto,  and  ha?e 
liberty  to  apply  to  this  court  as  occasion  may  require ;  and  all 
other  directions  concerning  the  said  receivers  are  to  be  subject 
to  the  future  orders  of  this  court." 


William  Cou8e  v.  Alkxandeu  Boyles  and  Euenezeb 

Abek. 

Where  the  vendor  agrees  to  convey  a  farm  "said  to  contain  one  handreduui 
thirty.fivc  acres,  be  the  same  more  or  less/*  and  the  deed  executed  io  por* 
Buance  of  the  agreement  describes  the  land  bj  courses  and  distances,  ind 
adds,  "containing  one  hundred  and  thirtj.6ve  acres,  be  the  same  more  or 
less,**  if  there  proves  to  be  a  deficiency  of  over  twenty  acres  in  the  qouti* 
ty  of  land  actually  conveyed,  the  purchaser,  upon  a  bill  filed  by  the  vendor 
for  the  foreclosure  of  a  mortgage  given  to  secure  a  part  of  the  parcbue 
money,  will  be  entitled  to  have  an  abatement  or  compensation  for  the  defi* 
ciency  in  the  quantity  of  land. 

Under  such  circumstances  the  court  will  not  first  direct  the  land  to  be  sold,  to 
ascertain  whether  it  will  not,  at  the  reduced  quantity,  bring  the  price  tt 
which  it  was  sold. 

Where  land  is  sold  as  containing  so  many  acres,  more  or  less,  if  the  qoutiV 
on  an  actual  survey  and  estimation,  either  overrunning  or  falling  ftbort  of 
the  contents  named,  be  small,  no  compensation  should  be  received  by  ei- 
ther party  :  tho  words  ••  more  or  lees,"  must  be  intended  to  meet  saeb  t  it* 
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Mb;  iMit  if  Hb^.  Tv>*o^  ^  ooooidOTtbla,  the  parij  nutaioing  the  lopt 
•koold  be  allowed  for  it,  and  this  rale  should  preFail  wbeo  it  ariiea  from 
niitake  oalj,  witlioQt  fraad  or  deeeption. 

And  it  eeeme  that  the  role  appliee  althoogh  the  land  ia  not  bought  or  told  pro* 
lewedly  bj  the  aeie,  the  preauinption  being  that  in  fixing  the  priee  regard 
wae  ha^Co  the  ^«antitj. 

If  the  poffehaaer  know  the  true  quantity  at  the  time  of  hit  pnrehaae,  or  these 
are  worde  OMd  dearlj  indicating  the  intention  of  both  partiee  not  to  be 
goteiaed  in  the  aale  by  the  amount  of  land,  the  purchaaer  will  not  be  enti- 
Uedieielier. 

Ilia  not  a  luiB^nt  obfeotion  to  allowing  an  abatement  of  the  priee,  that  the 
eoatraet  haa  heen  ezeeuted. 

If  a  eaee  be  onee  properly  before  the  eourt,  the  oooit  will  do  all  in  its  power 
le  aenle  the  rights  of  all  the  paitiee  hi  the  matter  in  controTersy,  justly  and 
ffiiiUhltf  bf  4Mie  d^ene. 

fkm  fiMt  lihet  the  pniehaeer  lives  near  the  land  and  fees  it  daily,  oan  havf  np 
bearing  on  the  question,  nor  oan  the  doctrine  of  eav$at  emptor  hare  any 
«|if  licmtioa.  A  purchaser  haa  a  right  to  rely  upon  the  veudor  for  the  aum* 
ber  of  aflvea,  and  may  place  implicit  confidence  in  his  statementa^ 

^^^Iiero  the  deficiency  in  the  quantity  of  land  sold,  is  ascertained  by  the  Tender 
fceUreen  the  ezecation  of  the  contract  of  sale  and  the  delirery  of  the  deed, 
lie  ie  homd  to  aalM  it  known  to  the  purchaser;  and  with  a  knowledge  of 
Cl|e  ^^ifncy,  tp  deliyer  f  deed  to  the  purchaaer  for  a  greater  number  of 
•4fM  than  the  tn^ot  contains,  without  disclosing  the  truth  respecting  it,  ia 
>•>  palpable  fraud* 

Vreomj  for  compIaiDant 
JDayton^  for  the  defendant. 

Cases  eked  by  the  complainant's  counsel :  2  Renins  Com^ 
380 ;  Yelvertmh  21 ;  1  Sugden  on  Yen.  382  383 ;  6  John. 
Chon.  233;  2  Freeman,  106;  6  Veaey,G7S\  5  Veaey,  508; 
*  JBmney,  102 ;  13  Price,  749 ;  I  Sugden,  562. 

Gases  cited  by  defendant's  counsel :  Halst.  Dig.  146;  1  Pe- 
<«r^49;  1  Sugden  on  Yen.  320,  301,  309,  319 ;  1  Caines^ 
*93;2JaAii,/i.37;  17  Fe«<y, 395  ;  16  Yesey,  i ;  9  John.  R. 
450,464;  10  Fe^ey,  293,316;  1  F^^^y,  218  221 ;  2  Brown's 
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C.  R.  118;  2  Hen.  and  Mun.  173;  17  Fe^ey,  274,  279;  1 
Sugden  on  Ven.  322,  321,  307;  Cooper's  Eq.  308;  1  JoAw. 
Chan.  213  218;  2  John.  Chan.  521,  522;  1  Serg.  and 
Rawle,  166;  I  Vesey  and  B.  375 ;  2  jEfen.  amf  3/iin.  164; 
1  Day,  256;  Potre«  on  Con.  147;  1  Sugden  on  Fen.  563;  2 
Brown's  C.  R.  119. 

The  Chancellor.  This  is  a  bill  for  the  foreclosure  of  a 
mortgage  given  by  the  defendant,  Boyles,  to  the  complainant 
The  making  of  the  mortgage  is  admitted,  but  it  is  alleged  that 
it  was  given  for  a  part  of  the  consideration  money,  on  a  &rm 
purchased  of  the  complainant,  which,  upon  a  survey  and  esti- 
mate of  the  land,  falls  short  of  the  number  of  acres  for  which 
it  was  sold ;  and  the  defendant  claims  an  abatement  for  such 
deficiency. 

The  article  of  agreement  on  which  the  sale  took  place,  was 
dated  the  first  of  November,  eighteen  hundred  and  thirty-seven, 
and  by  it,  the  complainant  and  one  Jane  Negus,  who  were  the 
owners  of  the  property,  agreed,  for  the  consideration  of  fiv^ 
thousand  and  five  hundred  ddlars,  to  convey  to  the  defendant^ 
Boyles,  on  or  before  the  first  of  April  thereafter,  a  farm  <m  whicfc^ 
the  parties  then  resided,  in  the  township  of  Newton,  in  tb^ 
county  of  Sussex,  ''  said  to  contain  one  hundred  and  thirty-fivo 
acres,  be  the  same  more  or  less."    The  deed  was  made  out  for 
the  property  and  bears  date  the  twenty-ninth  of  March,  eighteen 
hundred  and  thirty-eight,  but  was  not  delivered  until  the  fifth 
of  November,  eighteen  hundred  and  thirty-eight,  at  which  time 
the  defendant,  Boyles,  accepted  the  deed  and  went  into  posses- 
sion.   Two  thousand  dollars  was  paid  or  otherwise  8atisfiau:tori]y 
arranged  with  the  complainant,  and  the  balance,  being  three 
thousand  and  five  hundred  dollars,  was  secured  by  the  voott' 
gage  on  which  this  suit  is  brought,  upon  the  property  purch0'' 
eed.     The  deed  has  a  full  description  of  the  premises  by  couis^s 
and  distances,  and  as  to  quantity  of  land,  uses  this  language ; 
^'  containing,  after  excepting  out  of  the  foregoing  survey,  a  c^*' 
tain  lot  of  thirty-seven  hundredths  of  an  acre,  used  for  the  p«i^ 
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poses  of  a  graye-yard,  and  heretofore  conveyed  for  llial  par- 
poee,  one  hundred  aod  thirty-five  acres,  be  the  same  more  or 
leas" 

By  the  evidence  of  Charles  Rhodes,  a  surveyor,  it  seems  the 
axnplainant,  on  the  day  of  the  date  of  the  deed,  empbyed  him 
to  run  out  the  land,  which  he  did,  and  drew  the  deed  from  his 
survey.  *  At  this  time  the  surveyor  did  not  make  a  calculation 
of  the  quantity  of  land  in  the  survey,  but  told  the  complainant 
he  did  not  think  it  would  hold  out.    The  complainant  directed 
him  to  put  in  the  quantity  at  one  hundred  and  thirty-five  acres, 
hut  desired  him  to  make  a  calculation  for  his  satisfoction.    This 
he  did  in  June  following,  which  was  before  the  deed  was  de- 
livered, and  found  it  to  contain  but  one  hundred  acres  and 
eighty-five  hundredths.    He  informed  complainant  how  his  esti- 
inate  turned  out,  who  said,  he  must  have  made  a  mistake ;  he 
8&id  he  thought  not,  as  he  had  been  over  it  twice.    The  sur- 
veyor then  went  over  the  calculation  a  third  time,  and  told  the 
complainant  there  was  no  mistake  in  it,  and  when  he  so  in- 
^iniQed  complainant,  he  desired  him  to  say  nothing  about  it. 
The  complainant  has,  since  the  delivery  of  the  deed,  caused  the 
bud  to  be  run  out  by  Grant  Fitch,  and  a  calculation  of  the 
9^ntity  to  be  made  by  him,  and  the  result  is,  that  he  makes  it 
^  contain  one  hundred  and   twelve  acres    and    forty-three 
''Jndredths.     Thus  it  seems,  by  the  estimate  of  Mr.  Rhodes, 
*^re  is  a  deficiency  of  rising  thirty-four  acres,  and  by  that  of 
^f.  Pitch,  of  rising  twenty-two  acres. 

Two  questions  are  made  upon  these  facts ;  whether  the  de- 
fendant, Boyles,  under  this  contract  and  deed,  is  entitled  to  have 
^^y  abatement  or  compensation  for  the  deficiency  in  the  quanti- 
^^y  of  the  land ;  and  if  so,  whether  he  can  have  it  in  this 
^tion. 

Upon  the  $rst  question,  it  is  quite  evident  it  was  in  the  con- 
^nijiation  of  these  parties  at  the  time,  that  the  quantity  of  land 
wld  was  one  hundred  and  thirty-five  acres ;   both  the  con- 
tract and  the  deed  call  for  that  number  of  acres,  and  it  is  rea- 
*wiahle  to  suppose  that  before  the  survey  of  Mr.  Rhodes^  they 
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ibougbi  that  very  near,  if  not  exactly,  the  amount  of  land. 
The  books  are  full  of  cases  on  this  subject,  for  it  is  a  dUfculty 
that  has  often  arisen  and  created  much  discussion.    It  is  evi* 
dent,  too,  that  different  views  have  been  taken  of  it  in  diflbrant 
Gouits.    The  plain  and  sensible  rule,  as  it  appears  to  me,  is 
this ;  when  land  is  sdd  as  containing  so  many  acres  ^  mon  or 
less,"  if  the  quantity  on  an  actual  survey  and  estimation,  either 
overrunning  or  fidling  short  of  the  contents  named  be  small,  no 
compensation  should  be  recovered  by  either  party.    The  words 
more  or  less,  must  be  intended  to  meet  such  a  result    But  if  the 
variance  be  considerable,  the  party  sustaining  the  loss  should  be 
allowed  for  it    And  this  rule  should  prevail  where  it  arises  from 
mistake  only,  without  fraud  or  deception.    Tlie  case  of  Hill  v. 
Buckley^  17  Vesey^  401,  decided  by  sir  William  Grant,  master 
of  the  rolls,  is  very  much  in  point,  and  settles  the  question  in  a 
satisfoctory  manner.    That  was  a  bill  for  a  specific  perform- 
ance ;  the  quantity  of  land  was  represented  to  be  two  hundred 
and  seventeen  acres  and  ten  perches.    It  turned  out  to  be  about 
twenty-six  acres  less,  and  the  party  had  an  abatement  pro  toiUo. 
In  this  case  too,  there  was  no  evidence  of  any  intended  decep- 
tion ;  and  the  rule  is  stated  to  apply  generally,  although  the 
land  is  not  bought  or  sold  professedly  by  the  acre ;  the  presump* 
tion  being,  that  in  fixing  the  price,  regard  was  had  to  the 
quantity.    If  the  purchaser  know  the  true  quantity  at  the  tkoe 
I  of  his  purchase,  or  there  are  words  used  clearly  indicating  the 
intention  of  both  parties  not  to  be  governed  in  the  sale  by  the 
amount  of  land,  the  purchaser  will  not  be  entitled  to  any  relief. 
I  refer  upon  this  subject  to  6  Veaey^jun,  328;  1    Vesey  and 
BeameSj  377 ;  and  to  Sugden  on  Vendors,  218,  and  the  noie 
containing  a  reference  to  the  American  cases.    Nor  do  I  think 
it  a  sufficient  objection  to  allowing  an  abatement  of  the  price^ 
that  the  contraa  has  been  executed.    It  is  true,  the  cases  cited 
refer  to  contracts  remaining  in  Jieri^  hut  the  principle  is  the  same 
whether  the  contract  only  be  executed  or  has  been  consummated 
by  giving  the  deed ;  the  injury  is  the  same  which  the  party  sus^ 
tains  in  the  one  case  as  the  other ;  the  mode  of  redress,  and  in- 
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deed  the  power  of  the  court  over  the  case,  may  be  very  differ- 

cuL    Whether  a  court  of  equity  will  entertain  jurisdiction  for 

the  sole  purpose  of  giving  compensation  or  damages  to  a  com- 

plsuQant,  for  any  deficiency  in  the  quantity  of  land  conveyed, 

after  a  conveyance  actually  made,  is  a  very  different  question 

from  making  such  allowance  to  a  party  who  comes  into  court 

and  asks  a  specific  performance  of  an  unexecuted  agreement 

If  the  case  be  once  properly  before  the  court,  It  will  do  all  in 

its  power  to  settle  the  rights  of  all  the  parties  in  the  matter  in 

controversy,  justly  and  equitably,  by  one  decree. 

Under  this  agreement  and  deed,  therefore,  I  deem  the  defend^ 
ant  equitably  entitled  to  an  abatement  for  the  deficiency  in  the 
number  of  acres,  upon  the  supposition  that  it  was  a  mistake 
only,  and  without  knowledge  to  the  contrary  by  cither  of  the 
parties,  at  the  time  of  the  contract.  It  cannot  be  supposed 
that  it  was  believed  by  either  party  that  the  deficiency,  as  shown 
by  either  surveyor,  was  so  large,  or  it  would  have  afifected  the 
terms  of  the  contract.  The  defendant,  by  his  answer,  distinctly 
declares  he  never  would  have  paid  the  price  he  did,  had  he 
known  the  true  quantity  of  land.  The  variance  is  too  large  to 
be  passed  by;  taking  a  medium  quantity  between  the  two  esti- 
nwites,  and  it  will  leave  a  deficiency  of  neafrly  thirty  acres  on 
Ae  purchase  of  one  hundred  and  thirty-five  acres.  The  fact  that 
Mr.  Boyles  Uved  a  neighbor  and  saw  the  land  daily,  can  have 
JJo  bearing  on  the  question,  nor  can  the  doctrine  of  caveat 
^ptor  have  any  application.  A  purchaser  relies,  and  has  a 
nght  to  rely  upon  the  vendor  for  the  number  of  acres,  and 
^ay  and  usually  does  place  impKcit  confidence  in  his  state- 


But  there  is  a  farther  view  of  this  case,  which  places  the 
defendant's  equity  on  a  still  firmer  ground.  While  it  is  manifest 
^t  he  was  ignorant,  except  firom  the  complainant's  representa- 
^ODs,  of  the  quantity  of  land  in  the  farm,  the  evidence  shows 
*at  before  the  bargain  was  consummated  by  the  delivery  of  the 
^^,  the  complainant  knew  all  about  it ;  his  own  surveyor, 
^fter  going  over  the  calculation  three  times,  told  him  how  much 
19 
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land  there  was,  and  the  complainant  desired  him  to  say  nothing' 
about  it.    There  are  several  other  occasions  stated  in  the  evi- 
dence, of  complainant's  referring  to  this  subject,  and  deaiiio^ 
that  it  might  not  be  mentioned,  and  even  boasting  that  Bojrks 
had  not  got  the  land  as  cheap  as  people  thought,  on  accoonl  of 
Its  felling  short  in  the  quantity.    He  even  went  so  fer  as  to  ex- 
cuse himself  for  not  having  mentioned  it  to  the  defendant  at  tbe 
time  of  the  sale,  because  he  wkhed  to  get  a  Mr.  Aber  in  as  se- 
curity for  the  money,  who  was  rich  and  could  stand  it.    When 
this  deficiency  was  discovered  by  the  complainant,  he  was  iMMind 
upon  every  principle  of  common  justice  to  make  it  known  to 
the  defendant ;  and  to  go  forward  with  the  knowledge  he  then 
possessed,  with  a  deed  for  one  hundred  and  thirty-five  acres  and 
present  it  to  the  defendant,  keeping  him  in  the  dark  respecting 
H,  was  a  palpable  fraud. 

Upon  the  remaining  question,  as  to  the  power  of  the  court,  in 
granting  this  abatement  to  the  defoidant  in  the  present  action, 
I  can  see  no  serious  difficulty.  In  a  variety  of  cases,  upon  a 
bill  for  a  specific  performance,  the  court  have  directed  a  refer- 
ence to  a  master  to  make  the  deduction,  and  why  cannot  the 
same  course  be  adopted  here?  In  the  case  of  *  Coster  v.  The 
Monroe  Manvfacturiiig  Company^  in  this  court,  on  a  biBlo 
foreclose  a  mortgage,  where  it  appeared  that  the  defendant  had 
been  ejected  at  law  from  a  part  of  the  premises  covered  by  the 
mortgage,  and  for  which  purchase  the  mortgage  had  been  giTcn; 
to  prevent  circuity  of  actions,  a  reference  to  a  master  was  made 
to  ascertain  the  damages  sustained  by  the  defendant,  by  tbe 
title  so  proving  defective  to  a  part  of  the  lands,  with  a  view  of 
deducting  it  from  the  amount  claimed  by  the  complainant  oo 
his  mortgage.  This  case  is,  in  my  view  of  it,  still  easier  to  b0 
reached,  and  fully  within  the  power  of  the  court.  I|  is  sog- 
gested  by  the  complainant's  counsel,  that  if  the  court  grant  any 
relief,  it  should  be  by  first  directing  the  farm  to  be  sold  and  see 
whether  it  will  not,  even  at  the  reduced  quantity,  bring  the 
price  at  which  it  was  sold  to  Boyles.     There  would  be  maDt* 

•  Ante,  ?ol.  L  page  467. 
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est  iojustice  in  this  course ;  prices  of  land  may  have  varied 
ery  much,  the  defendant  may  have  improved  the  &rm,  and 
esides  he  is  entitled  to  have  the  land.  Chief  justice  Spen- 
>r,  sitting  in  the  court  of  appeals,  in  9  John,  Rep,  465,  takes  an 
nportant  distinction  between  the  case  of  a  vendor  and  that  of  a 
endee,  coming  into  equity  for  a  specffic  performance.  If  the 
endor  cannot  perform  the  contract  entire,  the  vendee  will  not 
s  compelled  in  equity  to  perform  it  pro  tanto^  but  the  vendee,  if 
e  cannot  obtain  the  whole,  will  be  entitled,  if  he  desires  it,  to  a 
erformance  of  the  contract  for  so  much  as  the  vendor  may  be 
ble  to  give.  If,  therefore,  the  complainant  could  not  convey 
le  whole  number  of  acres,  the  defendant,  on  this  principle,  is 
Qtitled  to  have  a  conveyance  for  as  much  as  he  is  able  to  con- 
ey. I  will  not  say,  that  cases  may  not  arise  in  which  it  might 
e  proper  to  rescind  the  entire  contract,  but  this  does  not  strike 
le  as  one,  if  such  a  question  was  properly  under  conskieration, 
nd  more  especially,  as  it  appear^  the  defendant  upon  learning 
le  true  situation  of  things,  offered  tlie  complainant  to  rescind 
te  entire  contract,  which  he  refused  to  do,  and  I  now  think  he 
as  waived  any  right  which  he  might  otherwise  have  had  to 
le  adoption  of  that  course. 

Let  the  case  be  referred  to  a  master,  to  ascertain  and  report 
le  amount  due  the  complainant  on  his  bond  and  mortgage,  and 
>  b^ome  due  thereon,  after  making  to  the  defendant,  Boyles,  a 
ateable  abatement  in  the  price  of  tlie  land  between  one  Iiun- 
Ircd  and  thirty-five  acres,  and  the  number  of  acres  actually 
covered  by  the  survey  ;*  the  true  number  of  acres  to  be  ascer- 
ained  by  the  master,  from  the  evidence  already  taken  in  the 
^Qse,  and  by  causing  such  further  survey  and  estimate  to  be 
cnade,  as  may  be  necessary  to  a  safe  result ;  and  that  he  take 
Lhe  evidence  of  such  further  survey  and  estimate  and  return  it 
w^th  his  report.  Also,  that  he  further  report  the  amount  due  on 
^he  defendant  Aber's  mortgage,  and  to  become  due  thereon ; 
^fui  whether  the  property  be  so  circumstanced  as  that  a  sale  of 
i^>t  can  be  made,  to  satisfy  the  amount  due,  without  preju- 

•  See  letter. 
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Amos  Severns  v.  The  Executors  of  John  ^VooLSTo^ 
deceased,  and  Isaac  Hilliard,  Sheriff  of  ihe  County  c 
Burhngton. 

A  court  of  equity  will,  by  injunction,  restrain  a  mortg^agee  from  proceedJof 
ut  law  to  sell  the  equity  of  redemption,  in  satisfaction  of  the  mortgtgi 
debt. 

The  bill  states  that  the  complainant,  being  indebted  un* 
John  Woolston  in  his  life  time  in  the  sum  of  two  thousand  fi"^ 
hundred  dollars,  on  the  thirty-first  of  December,  eighteen  hm." 
dred  and  thirty-five,  executed  to  the  said  John  Woolston  a  bori 
with  warrant  of  attorney  to  confess  judgment,  in  the  penal  sui 
of  five  thousand  dollars,  conditioned  for  the  payment  of  the  sai 
puni  of  two  thousand  five  hundred  dollars  in  one  year  from  tb< 
date  thereof,  with  interest ;  and  in  order  further  to  secure  tl* 
payment  of  the  said  debt,  he,  together  with  his  wife,  execute* 
to  the  said  John  Woolston  a  mortgage,  bearing  even  date  witl 
the  said  bond,  upon  lands  situate  in  the  township  of  Chests 
and  county  of  Burlington,  whereof  the  complainant  was  sei^ 
in  fee ;  which  said  mortgage  was  duly  acknowledged  and  reco^ 
cd.   That  the  complainant  is  still  in  possession  of  the  said  n&oi 
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gaged  premises,  and  that  he  has  paid  the  interest  on  the  said 
bond  up  to  the  thirty-first  day  of  December,  eighteen  hundred 
and  forty,  but  that  the  interest  since  accrued  thereon,  together 
^th  the  whole  of  the  principal,  still  remains  due  and  unpaid. 

That  on  the  twenty-fourth  day  of  May,  eighteen  hundred 
and  forty-two,  the  said  John  Woolston  having  died,  his  execu- 
tors caused  judgment  to  be  entered  in  the  court  of  common 
pleas  of  the  county  of  Burlington,  against  the  complainant, 
upon  the  said  bond,  by  virtue  of  the  warrant  of  attorney  there- 
unto annexed,  and  caused  an  execution  to  be  issued  thereon 
against  the  goods  and  chattels,  lands  and  tenements  of  the  com- 
plainant ;  which  said  writ  was  delivered  to  Isaac  Hilliard,  es- 
cjuire,  sheriff  of  the  said  county  of  Burlington,  to  be  executed. 
That  the  said  sheriff,  under  color  of  the  said  writ  of  execution, 
lias  levied  upon  the  said  mortgaged  premises,  and  advertised  the 
same  to  be  sold. 

The  prayer  of  the  bill  is,  that  the  defendants  may  be  restrain- 
ed by  injunction  from  making  sale  of  the  said  mortgaged  prem- 
ises, or  any  part  thereof,  by  virtue  of  the  said  writ  of  execution. 

Moffett^  for  complainant,  now  moved  for  an  injunction,  pur- 
suant to  the  prayer  of  the  bill,  and  cited  Tke  v.  Annin,  2  John. 
Chan.  125. 

The  Chancellor.    Let  an  injunction  be  issued,  pursuant 
to  the  prayer  of  the  bilL 
Order  accordingly. 


!»• 
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The  Rkceivers  of  the  Morris  Canal  and  Banking  Com- 
pany V.  Edward  R.  Biddle,  The  State  op  Indiana, 
et  al. 

A  motion  to  dissolve  an  injunction  for  want  of  eqaity  in  the  bill,  will  be  heard 

before  answer  filed.* 
Where  the  object  of  the  bill  will  be  answered,  a  sheriff^  sale  shoald  not  be 

restrained  by  injunction,  but  the  sale  should  be  sufierod  to  proceed,  and  the 

money  stayed  in  the  sherifiPs  hands. 
The  sheriff  remains  liable  for  property  in  his  hands  by  virtue  of  an  ezecatioQ, 

notwithstanding  he  is  restrained  by  injunction  from  proceeding  to  a  sale« 

Where  an  injunction  is  granted  ex  parte,  the  court  will  at  any  time  hear  a 
motion  to  dissolve  for  wanl  of  equity,  unless  for  speicial  cause. 

In  this  case,  a  bill  was  filed  on  the  thirteenth  of  June,  eigh- 
teen hundred  and  forty-two,  for  an  injunction  to  restrain  the 
sale  of  certain  real  estate,  levied  on  by  the  sheriff  of  the  county 
of  Sussex,  as  the  property  of  the  Stanhope  Iron  Company,  by 
virtue  of  an  execution  issued  out  of  the  supreme  court  of  this 
state,  at  the  suit  of  the  State  of  Indiana. 

The  charges  of  the  bill  were,  that  the  property  levied  upon  by 
virtue  of  the  said  execution,  was,  in  equity,  the  property  of  the 
receivers,  and  that  the  judgment  upon  which  the  execution 
issued,  was  procured  by  collusion,  and  was  fraudulent  and  void. 
The  bill  sought  not  only  to  restrain  the  sale,  but  to  avoid  the 
judgment  and  execution,  and  to  cause  the  bond  upon  which 
judgment  was  entered,  to  be  delivered  up  to  the  recdvers^  to 
cancelled. 

Upon  fiUng  the  bill  an  injunction  was  allowed  and  issued. 

B.  Williamson,  for  the  State  of  Indiana,  now  moved  to 
solve  the  injunction,  upon  notice,  without  answer,  for  want 
equity  in  the  bill. 

E.  Vanarsdale^  for  complainants,  objected  to  the  hearir^Bg 
coming  on.    He  insisted  that  the  motion  to  dissolve  an  injui^  c* 

*  See  ante,  vol.  i.  page  409,  note. 
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tloD  could  not  be  entertained  before  answer  filed,   and  cited 
J^vUs^  IX.  8.  2. 

Williamson,  contra,  insisted  that  the  hearing  should  pro- 
ceed. The  sheriff,  he  contended,  ought  not  to  have  been  re- 
strained from  jnai^ing  sale.  The  property  was  thereby  exposed 
to  waste,  and  the  plaintiff  in  execution  to  unavoidable  loss. 
Tlie  proper  course  would  have  been,  to  allow  the  sale  to  be 
i^^side,  and  to  stay  the  proceeds  of  the  sale  in  the  sheriff's  hands, 
8Vi.l)ject  to  the  order  of  the  <5burt:  Hawkshaw  v.  Parkins,  2 
^■^^ans.  549. 

In  support  of  his  right  to  be  heard  upon  the  motion  to  dis- 
^^^l^ethe  injunction  before  answer,  he  cited  Drexcry  on  Inj,  371  ; 
^^^jpan  V.  Mortlock,  2  Mer.  479  ;  Roper  v.  Williams,  I  Turn. 
^>*<i  Russ,  18;  1  Newland's  Gh.  Pr.  236. 

HThe  Chancellor.  Where  the  motion  is  to  dissolve  the 
^*>j  unction  for  want  of  equity  in  the  bill,  the  rule  requiring  an 
^^^swer  clearly  does  not  iapply ;  it  is  only  when  the  motion  is  to 
^^^  sustained  by  afildavits,  or  other  matter  is  relied  on,  inde- 
P^xident  of  the  bill. 

^Where  the  object  of  the  bill  will  be  answered,  the  sale  should 
^  suffered  to  proceed,  and  the  money  should  be  staid  in  the 
^^eriff's  hands.  That  course,  however,  would  not  meet  the 
^tjecl  of  the  present  bill. 

The  sheriff  remains  liable  for  the  property  in  his  hands,  not- 
withstanding the  injunction :  he  is  bound  to  take  charge  of  it. 
If  any  part  of  the  property  levied  on  has  gone  into  the  hands 
^f  the  receivers,  they  should  compensate  the  sheriff. 

I  am  clearly  of  opoinion,  that  where  an  injunction  is  granted 
^^  parte,  and  notice  is  given  of  a  motion  to  dissolve  the  injunc- 
tion for  want  of  equity  in  the  bill,  I  must  hear  the  motion, 
^^cept  for  special  cause,  as  for  the  illness  of  counsel.  The  motion 
®hoidd  not  be  delayed,  merely  because  the  party  or  his  counsel 
^  not  ready  for  the  argument ;  the  court  must  hear  the  motion 
^^  any  time. 

The  ai:gument  must  proceed,  unless  counsel  otherwise  agree. 
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Nathaniel  S.  Wikoff,  Administrator,  &c.  of  William  Wt' 
KOFF,  V.  Cathahine  Davis,  Walt£R  W.  Hart,  aod 
others. 

If  the  mortgagor  mUc  the  land  coTervd  by  the  mortgage  in  difierant  pueeb 
and  at  different  times,  that  portion  of  the  land  laat  told  most  firrt  be  appliad 
in  discharge  of  the  mortgage  debt,  and  if  that  be  not  raiBeieal,  tim  tto 
other  portions  in  the  inrerse  order  of  the  sales. 

And  the  same  principle  applies  though  the  sales  in  pareek  were  made  isl  bf 
the  mortgagor,  but  by  a  person  claiming  title  under  him. 

The  mle  will  not  interfere  with  a  special  agreement,  and  if  oneofthipar' 
chasers  agree  to  pay  off  the  whole  incumbrance,  the  contract  will  be  en. 
forced. 

Hartshorne^  for  complainant. 

Dayton,  for  W.  W.  Hart. 

Ryall  and  Vredcnburgh,  for  Perrioe  and  Davis. 

Vroonii  for  Hartshorne  and  Patterson. 

The  Chancellor.    William  Davis  aod  Catharine  histiiv 
on  the  seventh  of  August,  in  the  yea(  eighteen  hundred  uA 
fifteen,  made  and  executed  a  mortgage  to  William  Wikoff  id' 
EUas  Conover,  to  secure  the  payment  of  a  bond  for  ftur  dw 
sand  six  hundred  and  sixty-six  dollars  and  sixty-six  eea^l^ 
two  eciual  payments,  at  a  short  date  after  its  executioiu   B*' 
^Conover,  one  of  the  mortgagees,  died  first;  afterwards WilliV 
WikoflT,  the  remaining  mortgagee,  died,  intestate,  aDdtheoom^ 
plainant  has  filed  his  bill  as  the  administrator  of  Williain  Wk 
kofi*,  the  surviving  mortgagee,  to  foreclose  the  mortgage,  90 
for  a  sale  of  the  lands  therein  mentioned.    William  Davisi  th^ 
mortgagor,  also  died  intestate,  and  his  administrators,  under  >^ 
(Hder  of  the  orphans'  6ourt,  sold  the  mortgaged  premises  atpok' 
Uc  sale,  on  the  sixth  of  September,  eighteen  hundred  andtvB^ 
ty-eight,  to  Dr.  John  T.  WoodhuU,  of  tiie  county  of  MooDMOfcb 
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Toodhull  became  the  purchaser,  subject  to  the  incum- 
created  by  the  complainant's  mortgage,  and  with  the 
mding  that  he  sliould  pay  it  off.  After  his  purchase,  he 
property  in  parcels  to  the  following  persons,  and  at  the 
g  times,  and  received  from  all  tlie  purchasers  the  full 
ation  for  the  parts  so  sold  to  them,  they  trusting  that  he 
)ay  off  and  remove  the  existing  incumbrance  without 
ig  them  to  any  difficulty. 

)ld  on  the  twentieth  of  October,  eigliteen  hundred  and 
le,  to  Walter  W.  Hart^  forty-eight  acres  and  fifty  hun- 
;  on  the  twenty-sixth  of  September,  eighteen  hundred 
ty-two,  to  Samuel  Periine,  the  main  [wrtion  of  the  farm, 
tain  reservations  to  the  grantor ;  on  the  fifth  of  Octo- 
iteen  hundred  and  thirty-two,  to  William  U.  Davis  and 

Davis,  a  part  of  the  land  so  reserved,  consisting  of 
;even  acres  and  thihy-eight  hundredths  of  cleared  land ; 
he  thirteenth  of  May,  eighteen  hundred  and  thirty-five, 
fferent  persons,  in  distinct  lots,  the  balance  of  the  mort- 
remises  s©  reserved  as  aforesaid,  consisting  of  wood  land : 
s  are  now  owned  by  WiUiam  Hartshorne  and  Stephen 
n. 
:omplainant's  mortgage  is  not  disputed,  except  as  to  the 

due  upon  it,  nor  is  it  denied  that  it  constitutes  a  lien, 
1^  resort  to  all  the  property  covered  by  it  for  payment. 
[y  (juestion  is,  as  to  the  order  in  which  the  property  must 
Walter  W.  Hart,  the  first  purchaser,  insists  upon  the 
tt  the  portion  first  sold  shall  be  the  last  resorted  to  for 
t  of  the  mortgage.  Perrine  and  Davis  insist  upon  the 
le,  but  frankly  admit  that  their  respective  deeds,  though 
different  times,  were  executed  and  delivered  at  the  same 
d  should  be  bound  to  bear  a  rateable  proportion  towards 
^ng  the  mortgage,  after  exhausting  the  wood  lot  held  by 
me  and  Patterson.  Hartshorne  and  Patterson  insist, 
le  circumstances  of  this  case,  that  all  the  property  should 
te  towards  paying  off  the  mortgage,  according  to  the 
'  the  several  shares.    While  the  complainant  stands  in« 
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differeDt  as  to  the  prder  of  sale,  being  entitled  to  his  money  from 
all  the  lands  embraced  in  the  mortgage. 

Every  question  raised  in  this  case  will  be  found  settled  in  this 
court,  as  I  think,  in  the  case  of  Shannon  v.  Marselis  and  oth- 
ers, Saxton,  413.    By  that  case  it  is  declared,  that  if  a  mort- 
gagor sell  the  land  covered  by  the  mortgage,  in  different  parcels, 
and  at  different  times,  that  portion  of  the  land  last  sold  must 
first  be  applied  in  discharge  of  the  mortgage.    If  the  land  last 
sold  will  not  pay  olf  the  incumbrance,  then  that  portion  sold 
next  preceding  it  must  be  disposed  of,  and  so  on,  reversing  the 
order  in  which  the  mortgagor  conveyed  the  property.     This  is 
the  undeniable  rule  on  all  sales  made  directly  by  the  mortgagor. 
But  this  case,  if  I  understand  it  aright,  goes  farther,  and  de- 
cides more.     One  of  the  parcels  sold  by  the  mortgagor,  had^ 
been  again  sold  by  the  purchaser  in  parcels  to  different  persons.^ 
and  at  different  times;  and  it  was  held  that  among  these  therms 
were  equities,  and  that  thai  portion  should  be  sold  first  whicbm. 
was  the  last  conveyed. 

The  distinction  set  up  in  the  present  case  is,  that  the  sale  o# 
the  land  into  parcels  was  not  made  by  Davis,  the  mortgag(»ra 
but  by  Woodhull,  who  became  the  purchaser  of  the  wh(A^ 
farm,  at  the  administrators'  sale.    This  difference  is  supposed  t«c3 
consist  in  this,  tliat  in  the  one  case  the  mortgagor  is  per8onalL3^ 
liable  for  the  debt  to  the  mortgagee,  and  not  in  the  other.  CbacB.- 
cellor  Williamson,  in  ths  case  of  the  Executors  of  Clymer  ^- 
Junncs  and  othent,  does  indeed  express  a  doubt  as  to  carrying 
the  principle  fartlier  than  to  sales  made  by  the  mortgagor,  h\X^ 
it  is  a  mere  suggestion  at  the  close  of  a  long  opinion  on  oibe^ 
matters,  without  any  case  cited  to  support  it,  and  he  does  no^ 
profess  to  have  made  up  any  opinion  on  that  point  himself,  btii^ 
reserves  it  for  consideration,  whenever  the  case  comes  up  i(>^ 
final  decree.     That  case  was  referred  to  James  S.  Green,  esquire 
as  master,  who  reported  that  the  land  ought  to  be  sold  on  th^ 
principles  establi&^hed   in  the  case  from  Saxion,  413,   t^efor^ 
referred  to,  and  the  chancellor,  (Seeley,)  decreed  in  conformity 
with  the  master's  report.    What  chancellor  Williamson  would 
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have  done,  had  the  case  been  finally  decided  by  hitn,  it  ia  im- 
possible to  say,  but  the  decree  as  made,  did  not  carry  out  bis 
suggestion,  and  was  acquiesced  in,  as  I  learn,  without  an  ap- 
peal being  taken.  In  New- York,  (he  subject  has  been  repeat- 
edly considered  by  difierent  chancellors,  and  without  any  such 
dieiiaction  being  acknowledged  :  1  John.  Ch,  447  ;  5  John.  Ch. 
241 ;  2  Paigey  300.  In  the  last  case,  chancellor  Walworth 
uses  this  comprehensive  language :  '^  Where  lands,  belonging  to 
several  persons,  are  covered  by  a  mortgage  given  by  the  person 
from  whom  they  all  derive  their  titles,  ilie  lands  last  sold  by 
bim  are  first  liable  to  satisfy  the  incumbrance,  and  the  several 
parcels  must  be  sold  by  the  master  in  the  inverse  order  of  their 
Venation."  No  difierence  is  here  taken,  whether  the  owners 
derive  tide  directly  from  the  mortgagor  or  not,  nor  have  I  been 
Aimished  with  any  decision  that  does.  All  these  cases  must,  of 
^uiBe,  refer  only  to  such  purchasers  as  buy  on  the  same  terms ; 
for  if  it  appear  that  one  bought  with  the  promise  to  pay  off  the 
^bole  incumbrance,  and  another  without  any  such  understand- 
'%,  a  court  of  eijuity  would  enforce  so  plain  an  agreement.  I 
^nfess  I  do  not.  perceive  the  force  of  the  reason  upon  which  the 
distinction  is  taken,  between  a  sale  made  directly  by  the  mort- 
S^or,  or  by  a  purchaser  from  the  mortgagor.  It  is  not  only 
Wuse  the  mortgagor  is  personally  liable  for  the  money,  that 
^  rule  is  adopted,  but  because  the  property  is  bound  as  securi- 
ty for  the  debt,  and  in  case  a  part  is  sold,  the  residue  remaining 
^  the  bands  of  the  mortgagor  should  first  be  applied.  Had 
Dr.  Woodhull  never  sold  any  part  of  this  farm,  except  the  forty- 
^ht  acres  to  Hart,  should  not  the  residue  still  belonging  to  him 
have  been  fitst  applied  to  .pay  off  the  mortgage?  He  had  pur- 
abased,  subject  to  the  mortgage,  and  promised  to  pay  it  off,  and 
^n  sold  to  Hart  and  received  his  full  consideration.  If  this  be 
^  then  upon  what  principle  can  the  rights  of  Hart  be  affected 
'^y  any  future  disposition  of  the  property  made  by  Dr.  Wood- 
*^?  Neither  case  can  be  viewed  in  the  light  of  a  rent  charge, 
Powing  out  of  the  land  itself.  The  debt  in  either  case  is  a 
P^fBoaal  obligation  on  the  part  of  the  debtor,  and  the  charge  on 
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the  land  is  only  as  a  security  for  the  debt.    But  if  the  proposi- 
tion be  true,  that  the  personal  liability  of  the  mortgagor  to  pay 
the  debt,  makes  a  difference,  the  objection  should  not  prevail  io 
this  case,  for  Dr.  WoodhuU  was  actually  bound  to  pay  this 
debt :   he  purchased  the  farm  subject  to  it,  and  promised  to 
discharge  the  incumbrance. 

I  am  therefore  of  opinion,  that  the  rule  as  settled  in  this  court, 
must  obtain  in  the  present  case,  and  that  the  portion  of  tbeferm 
now  owned  by  Hartshorne  and  Patterson  must  first  be  sold,  the 
part  conveyed  to  Perrine  and  the  Davises  under  their  answera 
must  next  be  sold,  and  the  portion  conveyed  to  Hart  must  be 
sold  last. 

There  is  one  other  question  made  in  this  case,  touching  cer-* 
tain  payments  alleged  to  have  been  made  on  the  mortgage,  by 
Mr.  WoodhuU ;  this  would  more  properly  have  come  up  on  tbe 
master's  report,  and  in  fact  the  whole  case  would  bav^  been 
better  presented  at  the  coming  in  of  his  report.  I  think  Dr* 
WoodhuU  a  competent  witness  in  respect  to  his  payment^  for 
as  to  some  of  the  defendants,  by  whom  he  is  offered,  he  hu 
been  fuUy  released,  and  he  is  so  involved  in  the  whole  proceed' 
ing  as  to  be  balanced  in  his  interest.  If  the  payment  be  applied 
to  this  mortgage,  he  is  liable  for  so  much  more  on  his  ownob* 
ligation  in  the  hands  of  the  complainant,  and  whether  apfdied 
to  the  one  or  the  other,  it  can  make  no  difference  to  him.  The 
six  hundred  dollars  is  fuUy  shown  by  him  to  have  been  paid  on 
this  mortgage,  and  must,  I  think,  be  a  credit  to  that  amounts 
As  to  the  other  credits  claimed,  I  do  not  think,  from  bis  evi- 
dence, they  ever  were  so  applied.  I  leave  the  question  open,  ai 
I  should,  to  the  master,  to  take  the  account  in  his  discretioOj 
directing  him  to  use  the  deposition  of  Dr.  WoodhuU  as  a  com- 
petent witness  in  the  cause. 

When  the  master  makes  his  report,  if  any  of  the  parties  see 
ground  for  excepting  to  it,  they  wiU  be  at  liberty  to  do  so;  and 
if  upon  drawing  up  the  final  decree,  there  shall  be  any  embar- 
rassment in  its  detail  to  meet  the  views  here  expressed,  it  wiB 
be  then  settled. 

Reference  to  a  master. 


JULY  TERM,   1842,  229 

""         Samuel  Lanino  y.  Isaac  Cole. 

^^Hmk  otte  pirtj  signs  an  af^roement  to  do  certain  aots,  after  the  other  shall 
have  ^rformed  on  his  part  oonditions  which  are  precedent — the  condition! 
Mug  performed,  eqolty  will  decree  a  speciBc  performance  against  the  party 
vbo  rigoed  tim  agreemenl. 

TiMn  b  muiu§iii^  in  the  terma  of  tooh  an  agreecnenL 

^'^Imk  one  party  only  is  bound  by  the  contract,  and  nothing  has  been  done  an« 
^ittiviU  canity  decree  a  specific  performance  7 — Quere. 

Bill  for  the  specific  performance  of  a  contract,  in  the  terms 


"Agreement  between  Isaac  Cole,  of  the  city  of  Camden,  and 
^^  of  New-Jersey,  and  Samuel  Laning,  of  die  said  city  and 
•^te,  dated  this  twenty-eighth  day  of  November,  eighteen  hun* 
^^  and  thirty-nine,  witnesseth  as  follows,  to  wit : 

'^L  The  said  Isaac  Cole  agrees  that  the  said  Samuel  Laning 
^Ml  have  six  months  from  the  twenty- sixth  day  of  October 
^^  to  raise  the  amount  of  the  purchase  money  which  the  said 
Inac  Cole  paid  for  the  property  called  Laning's  Row,  and  the 
^<M8  and  expenses  incident  to  said  purchase,  together  with  iip- 
Merest  at  six  per  cent. ;  and  upon  the  payment  of  the  said  pur^ 
chase  money,  interest  and  expenses,  the  said  Isaac  Cole  cove^ 
i^aius  to  reconvey  the  said  premises  to  the  said  Samuel  Laning; 
pOTided  always  that  the  said  Samuel  Laning  shall  raise  the 
^  sum  of  money  upon  mortgage  of  and  upon  the  said  pre- 
iiUBes,  for  the  tenn  of  five  years,  and  for  his  own  and  sole  bene* 
A;  and  the  said  reconveyance  shall  not  be  for  the  benefit  or 
^vantage  of  any  other  person  than  the  said  Samuel  Laning. 

"2..  This  agreement  is  upon  the  further  condition,  that  the 
^  Isaac  Cole  shall  have  from  the  date  hereof  the  sole  and  ex« 
^Qsive  possession  of  the  said  premises,  and  shall  receive  the 
'^t  therefcMT  to  bis  own  use ;  and  upon  the  repayment  of  the 
^  purchase  money,  interest  and  expenses,  as  aforesaid,  the 
^  Isaac  Cole  shall  account  for  the  rents  of  the  said  premises, 
^^  deducting  repairs. 
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"  In  witness  whereof,  the  said  Isaac  Cble  hath  hereu 
his  hand  and  seal,  the  day  and  year  first  above  written. 

"Isaac  Cole.    [L 
"  Sealed  and  delivered  in  the  ^ 
presence  of  W.  N.  J."        5 

Various  points  are  involved  in  the  charges  of  the  con 
ant's  bill,  and  the  defendant's  answer,  which  are  not  no 
to  an  understanding  of  the  case.  The  matters  relied  u 
defence  are  stated  jn  the  chancellor's  opinion.  The  cau 
heard  upon  bill,  answer,  replication  and  proofs. 

Hamillon  and  WaV^  for  complainant. 

Jfffers,  for  defendant. 

The  Chancellor.  The  property  involved  inthiseui 
•istsof  a  lot  of  land  in  Camden,  upon  which  there  are  six 
houses.  The  complainant  was  formerly  the  owner  of  t 
and  built  the  houses  to  let,  but  becoming  embarrassed,  thr 
«old  by  thesherifTof  Gloucester  to  the  defendant,  on  the  t^ 
-sixth  of  October,  eighteen  hundred  and  thirty-nine,  on  < 
iions  at  law,  (subject  to  incumbrances,)  for  three  thoussD 
«ixty  dollars.  Whether  any  valid  objection  existed  to  th 
or  not,  is  not  now  to  l>e  settled,  but  the  complainant  felt  h 
aggrieved  by  it,  and  being  in  possession,  the  defendant 
was  the  purchaser,  on  the  twenty-eighth  of  November 
after  the  sale,  agreed  by  writmg,  under  his  hand  and  si 
reconvey  the  property  to  him,  upon  being  repaid  his  pu 
money  with  interest  and  expenses,  within  six  months  fro 
time  of  the  sale,  provided  the  complainant  raised  the  i 
upon  mortgage  upon  the  premises  for  the  term  of  five  yeai 
the  reconveyance  was  so  made  as  to  enure  to  the  benefit 
complainant  alone  and  not  other  persons.  There  wa 
further  condition,  that  the  defendant  should  have  irani 
possession  of  the  premises,  and  receive  the  rent  to  his  ow 
but  in  case  of  repayment  by  the  complainant,  as  contemi 
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the  defendaat  was  to  account  for  the  rents  and  profits,  after  de- 
ducting repairs.  This  agreement  was  Ofiade  in  a  spirit  of  libe- 
rality and  good  feelipg  to  the  complainant,  who  is  represented  as 
aa  aged  man,  and  unfortunate  in  business.  It  was  designed, 
no  doubt,  to  benetit  him  alone,  and  not  his  creditors  or  any  other 
peraoo.  The  bill  is  filed  for  a  specific  performance  of  this  agree- 
ment, and  we.  are  to  see  whether  any  good  reason  is  urged 
against  its  being  fulfilled* 

Before  the  time  for  the  redemption,  as  fixed  by  tlie  agreement, 
arrived,  judge  Kc^gers,  with  otlier  friends  of  the  complainant, 
determined  to  assist  him,  and  the  other  persons  failing  to  aid  in 
the  nuuter,  the  judge  agreed  to  do  it  himself.  He  accordingly 
raised  the  money  at  t()e  Camden  bank,  and  made  several  efforts 
to  get  the  defendant  to  convey  the  property  for  the  complain- 
^t's  benefit,  but  be  failed  in  alL  Mr.  Wells,  finally,  acting  in 
behalf  of  judge  Rogers,  who  had  become  infirm,  put  the  ques* 
tiott,  as  be  says,  direct  Co  the  defendant,  U>  know  whether  he 
iBtfladed  to  do  any  thing  in  the  business,  and  be  signified  to 
bin  that  he  did  not  Here  the  matter  ended.  No  question  is 
ttade  on  the  tender  of  the  money ;  the  defendant  agreed  to  make 
^objections  on  tliai  score.  It  was  a  certified  check  for  three 
^hotwuid  dollars,  acknowledged  on  all  hands  to  be  good,  and 
^  amouoC,  after  deducting  the  rents  of  the  property,  must,  I 
think,  have  been  sufilcient 

But  it  is  said  by  the  defendant's  counsel,  that  there  is  no  inu- 
toaliiy  in  this  agreement;  the  paper  was  signed  by  the  defendant 
^ne,  and  therefore  no  specific  performance  can  be  decreed 
The  cases  are  far  from  being  uniform  on  this  subject  Chan- 
cellor Kent,  in  I  John.  Chan.  373,  does  indeed  state  it  to  be  his 
opnion,  that  a  specific  performance  cannot  be  sustained,  when 
<M)e  party  only  is  bound  by  the  agreement ;  and  yet  in  7  Vesey^ 
^  and  9  Vesey^  351,  as  he  states  himself,  a  contrary  doc- 
trine prevailed  The  case  in  1 L  Vesey^  592,  does  not,  in  my 
^w,  overrule  these  decisions,  but  says,  that  lord  Redesdale  has 
^Afimated  a  doubt  whether  the  court  would  perform  a  contraa 
"Vpied  by  one  party,  the  other  not  having  signed  it,  and  nothing 
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having  been  done  upon  it    This  is  also  the  purport  of  the  de- 
cision in  1  Schoales  and  Lefray,  13.    It  must  be  remarked, 
that  chancellor  Kent  does  not  decide  the  case  in  1  John.  Ckav, 
373,  on  this  point    The  view  I  take  of  the  present  case,  ren- 
ders it  unnecessary  to  settle  the  question  how  far  the  court  will 
interfere,  when  one  party  only  is  bound  and  nothing  has  been 
done  under  the  agreement,  for  here  was  an  express  condition, 
that  the  complainant  should  deliver  the  possession  of  the  pro- 
perty to  the  defendant,  and  put  him  in  receipt  of  the  rents. 
This  was  done,  and  the  rents  have  actually  been  received  by 
the  defendant,  and  he  cannot  now  say,  after  a  performance  by 
the  complainant,  that  there  was  no  mutuality.     The  complain- 
ant did  not,  indeed,  sign  the  paper,  and  it  was  never  intendedL 
that  he  should,  but  the  papers  contained  conditions  on  his  psrCj 
which  the  evidence  shows  he  faithfully  performed.     The  ca»^ 
is  this ;  a  party  signs  an  agreement  to  do  certain  things,  after  thk.^ 
other  shall  have  performed  on  his  part  conditions  which  aK-« 
precedent ;   these  conditiops  being  performed,  upon  reqniriES^ 
the  party  who  signed  the  agreement  to  fulfill  on  his  part,  ft^e 
says,  I  am  not  bound,  because  you  never  signed  the  agreemecst. 
I  can  see  no  propriety  in  such  a  view  of  the  case.    There 
was  a  mutuahty  in  the  very  terms  of  the  agreement,  and    in 
the  language  of  the  cases,  something  has  been  done  under  it, 
and  there  is  no  doubt  it  had  the  effect,  beside,  to  quiet  all  ques- 
tion as  to  the  sheriff's  sale. 

As  Utile  justice  do  I  perceive  in  die  remaining  ground  taken 
by  the  defendant's  counsel,  that  tlie  money  was  not  raised  by 
mortgage  for  five  years  on  the  property.  This  was  virtually  ^ 
done  ;  judge  Rogers  bound  himself  to  the  complainant,  that  be 
should  have  the  power,  at  any  time  within  five  years,  to  redeein 
the  property ;  he  proposed  to  take  a  deed  with  this  qualified' 
tion.  Indeed,  it  would  seem  the  parties  were  willing  to  tak^ 
the  deed  in  any  way  that  could  enable  the  complainant,  at  aoy 
time  within  five  years,  to  regain  his  property,  for  his  own  benefit 
This  was  witliin  the  spirit  of  the  defendant's  agreement.  Thei^ 
18  nothing  in  the  case  that  shows  the  interference  of  judge  ^<^ 
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gen  to  have  proceeded  on  any  edfieh  ground.  He  came  for- 
ward and  designed  to  befriend  the  complainant  by  lending  him 
this  money,  with  power  to  repay  it  and  take  the  property  within 
five  years.  But  the  defendant  declined  to  do  any  thing  about 
it,  which  caused  this  bill  to  be  filed. 

Upon  the  complainant  thus  tendering  the  defendant  his  mo- 
ney, he  was  bound  to  make  out  and  deliver  him  a  deed  for  the 
property,  and  failing  to  do  so,  the  complainant  was  entitled  to 
come  here  for  the  aid  of  the  court.    It  is  true  that  the  defendant 
cannot  be  required  to  vary  his  agreement,  but  he  must  carry  it 
out  in  its  true  spirit  and  meaning.     The  deed  can  only  be  re- 
quired to  be  made  to  Mr.  Laning,  the  complainant,  for  such  is 
the  defendant's  agreement,  and  that  too  upon  the  complainant 
leaving  a  loan  of  the  money  for  five  years  from  the  time  the 
xxioney  was  tendered  by  judge  Rogers.    There  was,  indeed, 
firom  the  evidence,  some  ambiguity  in  the  negodations  between 
^Jie  defendant  and  judge  Rogers,  and  his  friend  Mr.  Wells ;  but 
Icjoking  at  the  substance  of  what  then  passed,  and  the  motives 
"v^ich  evidently  actuated  judge  Rogers,  there  k  enoo^  to  in- 
duce me  to  think  the  complainant  did  suflScient  to  entitle  him, 
a.t  the  hands  of  the  defendant,  to  be  restored  to  the  title  of 
1^18  property. 

There  must  be  a  reference  to  a  master,  to  ascertain  the 

Amount  paid  by  the  defendant  for  the  property,  with  interest 

Gknd  expenses ;  also,  the  amount  received  by  him  for  rents  and 

profits,  after  deducting  repairs.    The  question  as  to  costs  and 

further  equity,  reserved. 

Order  accordingly. 
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SiiMUEL  Shields  v.  John  Arndt. 

Tho  jarif^tiM  of  a  Mort  of  oqaity  in  qmm  of  waste  and  noiBtnoti  »^^ 
proroatiTO  ohaiaetora  aad  eomes  in  aid  of  the  courts  of  law.  It  if  hoM 
on  the  nueeedtj  crealid.by  intparable  mischief,  and  the  inadetpiaey  of  f^ 
ouniaiy  oompeneitioiL 

The  diTtnion  of  a  watar*eoane  from  its  accastomed  channel,  ie  a  Dainoe^ 
which,  befim  ths  anisanoe  is  created,  may  and  shoald  he  yeettaiaed  by  a* 
Janction.  No  mere  pecuniary  compensation  will  answer  tlii«nds  of  jv* 
Uoe, 

The  mere  denial  of  the  complainant's  right  by  the  defendant,  in  his  annWi 
will  not  oust  this  court  of  its  jurisdiction  to  interfere  by  injunction. 

,.  Xa  eases  of  doabt,  the  right  should  usually  be  established  at  law,  befon  tite 
graating  of  an  injunction. 

A  long  enjoyment  of  a  right,  will  entitle  the  party  to  an  injunction  to  reitnm 
a  private  nuisance,  even  though  the  defendant  may  deny  the  right;  ai' 
the  court  will  exercise  its  discretion  whether  to  order  a  trial  at  law  or  aAt> 
before  granting  an  injunction — always  inclining,  if  there  be  reasonibb 
doubt,  to  put  the  case  to  a  jury. 

Any  particular  use  of  water,  or  diversion  from  its  accustomed  chaniMl  ibr 
twenty  years,  undisturbed  and  uninterrupted,  will  raise  the  presumptin 
of  a  grant. 

It  seems,  too,  that  as  twenty  years*  possession  will  give  a  right,  so  a  nonoitt 
for  the  like  term  will  put  an  end  to  it. 
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eoDititata  a  wator-eoone,  there  muei  be  a  etream  unuMy  flowing  in  a  par- 

eolar  direction,  though  it  need  not  flow  continaally. 

loUow  or  ravine,  through  which  water  flowe  only  in  timet  of  rain  or  Uie 

Halting  of  enow,  ia  not,  in  legal  contemplation,  a  water^ourae. 

a  party  unlawfully  turns  a  atream  of  water  upon  the  land  of  an  adjoining 

iroprietor,  no  right  to  the  water  is  thereby  conferred,  and  the  wrong-doec 

nay  divert  the  water  again  at  any  time  within  twenty  yoara. 

e  diveraion  of  a  atream  of  water,  or  any  part  of  it,  by  a  complainant,  after 

he  allowance  of  a  writ  of  injunction  in  his  favor,  and  before  the  lervice 

if  the  writ,  is  an  abuse  of  the  process  of  the  court. 

Its  disallowed  to  a  sooeMiful  party,  on  the  grounds  that  his  own  unlawful 

kct  led  to  the  controversy,  and  that  great  and  unnecessary  expense  was  occa. 

lioned  by  the  examination  of  numerous  witnesses. 

The  complainant  filed  his  bill  of  complaint  in  this  cause 
eiinst  the  defendant,  on  the  twenty-first  of  May,  eighteen 
ndred  and  thirty-nine,  to  injoin  him  from  diverting  an  an- 
nt  water-course,  which  was  used  and  accustomed  to  flow,  in 
natural  channel,  upon  the  lands  of  the  complainant,  contigu- 
3  to  those  of  the  defendant,  about  seventy  yards  along  their 
pective  line  of  lands,  and  thence  to  reflow  upon  the  lands  of 
i  defendant. 

The  bill  states  that  the  parties  reside  in  Mansfield,  Warren 
jnty,  upon  adjacent  farms.  That  at  the  time  of  the  purchase 
the  defendant's  farm,  some  years  since,  there  was,  and  still  is, 
certain  ancient  water-course  crossing  the  said  form  nearly  at 
;ht  angles  at  the  Spruce  Run  turnpike  road,  and  always  ac- 
stomed  to  flow  in  a  south-western  direction  entirely  across 
id  over  the  said  farm,  and  in  and  upon  the  lands  next  adja- 
nt,  being  the  complainant's,  lying  south  thereof.  That  the 
id  ancient  water-course  was  always  used  and  accustomed  to 
yw  in  its  natural  channel,  by  its  circuitous  route,  in  and  upon 
le  said  lands  of  the  complainant,  an  easterly  course,  a  distance 
'  about  seventy  jrards,  to  a  certain  other  point  in  the  line  of  the 
sfendant's  lands,  whence  it  reflowed  in  and  upon  the  defend- 
Qt's  lands,  and  so  continued  and  flowed,  and  passed  oflf  into 
le  Musconetcong  river. 
That  the  complainant  had  formerly  owned  and  occupied  an- 
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Other  farm,  about  half  a  mile  south  of  the  said  defBodaiit^  ftmv 
which  being  destitute  of  water,  proved  a  great  inCoDTeiuenee 
and  loss  to  the  complainant.  That  in  the  spring  of  eighteen 
hundred  and  thirty-five,  complainant,  jointly  with  one  John 
Strader,  jun.,  purchased  the  premises  adjacent  to  the  &nn  of 
the  defendant,  and  known  as  the  Creveling  £Birm,  contain- 
ing about  one  hundred  and  twenty-two  acres,  and  lying  imme- 
diately adjacent,  the  whole  length  thereof,  from  north-east  to 
south-west,  and  valuable  for  agriculture  and  pasturage,  and  that 
in  October  of  the  same  year,  the  complainant  became  tbe  sole 
proprietor  of  the  said  farm. 

That,  having  experienced  the  great  inconvenience  of  culti- 
vating lands  destitute  of  springs  and  natural  water-courses,  he 
was  the  more  anxious  to  own  and  occupy  the  &rm  in  questioOr 
chiefly  on  account  of  the  natural  water-course,  at  that  time  io 
full,  free,  undiminished  and  uninterrupted  flow  in  and  upon 
that  portion  thereof  above  described ;  and  the  better  to  enjoy 
those  advantages,  he  purchased  other  tracts  of  land  to  uiasp 
his  said  farm  the  following  year — one  lot  of  fifteen  acra,  and 
another  containing  fifty-nine  acres ;  and  in  the  spring  of  that 
year,  eighteen  hundred  and  thirty-siit,  the  complainant  laored 
with  his  family  upon,  and  occupied  the  said  farm  and  piemises. 
then  containing  about  one  hundred  and  ninety-four  acres  of 
land,  and  there  continued  until  the  time  of  filing  his  bill  of 
complaint. 

That  he  repaired  the  mansion,  erected  a  large  and  commo- 
dious barn,  wagon-house,  and  other  suitable  out-buildings,  at 
considerable  cost,  and  put  up  long  lines  of  board  fences,  and 
others  of  posts  and  rails,  and  laid  out  his  said  premises  in  sepa- 
rate fields,  connecting  the  whole  by  lanes  and  fenced  avenueS) 
leading  directly  to  the  said  water-course,  herein  above  described, 
flowing  in  its  natural  and  accustomed  channel,  in  a  circuitous 
course,  about  seventy  yards,  in  and  upon  a  certain  portion  of 
the  said  premises,  for  the  needful  accommodation  and  siHte* 
nance  of  the  horses  and  cattle  of  the  complainant,  upon  hii 
premises,  as  a  watering  place. 
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Tlat  the  same  ia  an  ancient  water-course,  and  used  to  flow 
38  designated  above,  in  its  old  accustomed  channel,  descending 
from  the  mountains,  beyond  the  memory  of  man,  except  only 
a  short  time  disappearing  in  a  siAk-hole.  That,  by  reason  of 
ditching  along  the  line  of  the  ancient  stream,  and  the  natural 
flow  of  waters  from  its  immediate  vicinity,  the  said  ancient 
natural  water-course  revived  and  increased,  and  hath,  as  ever 
before,  continued  to  flow  on  in  its  ancient,  natural  and  accus- 
tomed chaniiel.  That  its  use  is  wholly  indispensable  and  inva^ 
luable  to  complainant,  to  be  deprived  of  which,  will  inevitably 
impoverish  his  said  farm,  subject  him  to  great  loss  and  incon- 
venience, and  render  the  said  plantation  comparatively  worth- 
fees,  and  all  his  recent  expenditures  of  accommodation  and  im- 
provement an  idle  waste  of  time  and  money. 

The  bill  further  charges,  that  the  defendant,  aware  of  these 
premises,  and  greatly  envying  the  progressive  improvement  of 
the'eomidainant's  farm,  .did,  for  sheer  malice,  and  without  any 
noii?ie  of  personal  advantage  or  intertot,  but  solely  to  vex, 
harassy  and  injure  the  complainant  in  mind  and  estate,  and 
impede  his  progress  in  husbandry,  about  two  years  since,  cut  a 
ditch  about  four  feet  wide  at  top,  and  three  feet  at  bottom,  and 
eighteen  inches  deep,  in  a  straight  line  along  the  partition  line 
lence  between  them,  about  three  feet  distant,  where  the  soil 
'was  firm  and  unbroken,  a  distance  of  about  fifty  yards,  and 
nearly  parallel  with  that  portion  of  the  said  ancient  water-course 
lying  upon  the  complainant's  premises  immediately  adjacent, 
designated  as  bis  watering  place  aforesaid,  and  in  such  position 
at  the  extremities  of  this  said  ditch  that  a  few  hours'  labor  or 
an  ordinary  freshet,  would  naturally  connect  the  same  with  the 
natural  course  of  the  said  stream  and  ancient  water-course,  and 
thus  turn  the  same  wholly  upon  the  lands  of  defendant,  and 
tiry  up  the  complainant's  said  watering  place.  That,  early  in 
the  spring  of  eighteen  hundred  and  thirty-nine,  the  freshets 
\)roke  away  the  ground  at  the  end  of  said  ditch,  and  that  the 
xirater  fifom  his  said  watering  place  was  running  into  the  ditch 
formed  by  the  defendant ;  that  the  complainant  thereupon  re- 
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quested  defendaoi  to  go  down  tlie  line  of  lands  with  him ;  he 
did  so,  and  whih  there,  at  the  said  ditch,  he  charged  defendaoi 
with  having  cut  it,  with  tlie  intent  that  the  water  should  break 
into  it  froiu  the  natural  stream,  and  draw  the  water  off  from 
his  premises ;  and  that  if  the  defendant  did  not  stop  the  ditch 
and  turn  die  water  back  again,  the  complainant  would  be 
obliged  to  bring  an  action  against  him ;  whereupon  defendant 
desired  complainant  would  give  him  time,  until  the  following 
week,  to  take  counsel,  which  was  refused ;  complainant  insist- 
ing that  defendant  knew  it  was  a  great  disadvantage  to  him, 
and  of  no  use  to  defendant,  and  that  he  would  not  have  it  for 
thousands  of  dollars ;  that  the  defendant  did  thereupon  stop  the 
waste  and  turn  back  the  stream  by  stones,  and  at  the  same 
time  informed  complainant  that  he  intended  to  take  the  water 
out  of  the  channel  at  the  turnpike  road,  and  lead  it  out  at  htf 
(defendant's)  house;  and  complainant  forbid  him  dciBf^- n^ 
declaring  that  if  he  attempted  such  a  thing  he  would 
him.  ^v^-- 

That  the  defendant  afterwards  commenced  di^iii| 
drains  and  ditches  upon  his  said  form,  and  dammed  up 
ancient  water-course  at  the  said  turnpike  road,  with  the 
intent  and  purpose  of  turning  the  waters  thereof  from  their 
customed  natural  channel,  upon  and  across  his  said  farm,  lead- 
ing them  to  his  own  house,  and  diverting  them  altogether  fronn^nxn 
the  watering  place  of  tlie  complainant,  and  had  in  fact  turnei^^-^sd 
a  large  proportion  thereof  out  of  the  natural  channel,  thereb^^  -^y 
diminishing  the  usual  and  necessary  supply  of  water  at  GomK==> 
plainant's  watering  place,  to  his  great  inconvenience  and  detrc:    h 
ment,  and  contrary  to  equity  and  good  conscience,  and  to 
manifest  wrong  and  injury  of  complainant. 

The  bill  prays  an  injunction  to  restrain  the  defendant, 
servants,  &c.  from  diverting  any  part  whatever  of  the  wati 
of  the  ancient  water-course  out  of  their  accustomed  channe^^) 
and  especially  from  doing  any  act  whereby  the  ancient  waterio*^  g 
place  upon  the  complainant's  farm  may  be  in  any  wise  afTed^^ 
or  injured,  and  his  full  enjoyment  thereof  abridged  or  impairec3; 
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and  that  if  they  have  done  any  act  whereby  the  sanie  hats  been 
m  any  wise  diverted,  diminished,  injurodi  or  impaired,  that 
Ihey  do  forthwith  return  and  restore  die  aaid  waters  to  their 
iocient  and  accustomed  channel. 

On  61ing  the  bill  an  injunction  was  ordered  to  issue,  restrain- 
ing the  defendant  from  doing  any  act  to  divert  the  ancient 
water-course. 

The  defendant,  by  his  answer,  filed  on  tfie  fourth  day  of  Sep- 
tember, eighteen  hundred  and  thirty-nine,  states  that  he  owns 
a  certain  farm  in  the  township  of  Mansfield;  in  the  county  of 
Warren,  where  he  now  resides,  and  has  resided  since  the  spring 
of  the  year  eighteen  hundred  and  thirty-one,  and  adjoining  to  a 
certain  other  farm,  lying  southerly  of  the  defendant's,  now  oc- 
(and  owned  as  this  defendant  supposes)  by  the  com- 
,  and  upon  which  the  complainant  has  made  valuable 
ats,  as  in  the  said  bill  is  set  forth. 
lien  he  moved  to  the  farm  whereon  he  now  resides, 
ildKii^as  no  water  flowing  across  and  over  the  same,  and  upon 
tbo  lands  next  adjacent,  and  lying  southerly  thereof,  except  im- 
mediately after  a  rain  and  upon  the  melting  of  the  snow ;  that 
there  was  anciently,  as  defendant  has  been  informed,  a  small 
stream  flowing  from  the  hills  and  valleys,  and  crossing  the 
fiu-ms  which  lie  easterly  of  the  defendant's,  until  it  was  lost,  and 
entirely  disappeared  in  a  sink-hole  upon  the  form  of  John  and 
Peter  Wyer,  which  is  the  third  farm  easterly  from  this  defend- 
ant's, between  which  and  the  defendant's  farm,  lie  two  others, 
to  wit,  Joseph  Carter's  and  Benjamin  Reigle's ;  that  after  the 
Morris  canal  was  made,  this  stream  became  larger  than  it  for- 
merly was,  as  this  defendant  has  been  informed,  and  hearing 
in  the  summer  of  eighteen  hundred  and  thirty-two,  that  his 
neighbors,  the  Wyers,  Reigle  and  Carter,  above  him,  were  ditch- 
ing upon  their  lands,  in  order  to  lead  the  said  stream  across 
their  fietmiis,  he  also  immediately  commenced  digging  a  ditch 
across  his  own  &rm,  (which  ditch,  and  the  others  hereinafter 
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referred  to,  are  delineated  upon  a  map  or  draught  annexed  to 
the  answer,  and  which  he  desires  may  be  taken  as  part  thereof;) 
that  when  he  came  to  the  line  between  him  and  the  &rm  now 
occupied  by  the  complainant,  then  belonging  to  the  heirs  of 
Creveling,  as  he  understood,  being  desirous  of  getting  rid  of  the 
water  at  that  time,  he  pushed  it  through  under  the  fence, 
whence  it  found  its  way  along  the  line,  and  upon  the  said  ad" 
joining  farm,  about  forty-five  yards,  when  it  returned  and  flowed 
down  upon  the  defendant's  farm,  to  an  ancient  watering  place^  ^^e 
very  near  said  complainant's  house,  where  it  formed  a  consid-  — A- 
erable  pond  upon  the  line  between  complainant  and  de*  ^^ 
fendant ;  that  near  where  this  ditch  strikes  said  line  fence,  be-  — ^ 
tween  complainant  and  defendant,  there  was  a  low  piece  of  ^  <3) 
ground,  covered  with  bogs,  and  grown  up  with  wild  grass,  which 
extended  a.little  way  upon  complainant's  farm,  and  from  whicbi  , 
in  the  spring  of  the  year  several  small  springs  issued,  some  upon  Mim^Di 
defendant's  land,  and  some  upon  the  complainant's ;  bat  ihhm.uS'Mi 
defendant  has  never  heard,  although  he  has  made  part^pdarsv^^BHU 
inquiry,  that  there  was  an  ancient  watering  place  kept  at  ihiw  '■  ff"  ri 
spot,  nor  does  he  believe  there  ever  was,  until  the  complainants  .c^nl 
made  one  there,  and  to  which  he  has  lately  made  a  lane^^-tf^e 
avenue. 

That  in  time  of  high  water,  the  said  ditch  would  overflowjc^^^r 
and  the  water  spread  over  defendant's  land  and  cover  the  samep^^  ^ 
and  that  solely  with  a  view  to  prevent  this  in  some  measure. -^^^ 
and  to  benefit  himself,  and  not  out  of  mere  malice  towards  th^^^'^ 
complainant,  or  to  vex,  harass  and  injure  him  in  mind  or  es-  ^^ 
tate,  he  dug  a  shallow  ditch  along  the  line  upon  his  own  ftnn^K=i/ 
to  carry  off  the  surplus  water. 

Denies  that  he  ever,  to  hb  recollection,  said  that  he  intende^^sf 
to  take  the  whole  of  the  water  out  of  the  channel  at  the  turo-^  * 
pike  road,  and  lead  it  down  to  his  house. 

Admits  that  he  has  commenced  digging  a  new  ditch  fror^v^ 
the  stream  at  the  turnpike,  for  the  purpose  of  leading  a  part  c^^ 
the  water  to  his  house,  where  he  has  no  running  water  at  tlfe>  ^^ 
door;  that  he  has  made  small  drains  from  it,  to  water  his  miu^  "" 
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f#s ;  and  that  at  the  house,  he  intends  to  discharge  the  water 
to  the  ancient  watering  place  or  pond  above  mentioned,  near 
tnplainant's  house ;  and  in  ord^  to  turn  a  part  of  the  water  into 
s  said  ditch,  it  became  necessary  to  level  the  bed  of  the  stream 
the  turnpike^  with  the  ditch ;  that  accordiogly,  on  the  day 
fore  the  serving  of  the  injunction,  a  part  of  the  water  was 
aning  into  the  new  ditch,  biU  before  the  next  Monday,  the 
Mith  of  the  new  ditch  was  stopped  by  some  person  or  persons 
iknown  to  defendant)  and  the  whole  of  the  water  turned  back 
to  the  old  ditch  ;  that  then  the  injunction  wcui  served  on  de* 
idant,  forbidding  him  to  divert  any  part  whatever  of  the 
iier% 

Insists  that  the  defendant  had  a  perfect  right,  to  make  the 
id  new  ditch  and  drains,  inasmuch  as  the  said  stream  of  wa^^ 
'  was  originally  brought  upon  his  premise€f  by  ditching  from 
rm  Co  farm,  in  the  manner  herein  before  stated ;  and  inasmuch 
thflve  never  was,  in  the  recollection  of  the  oldest  people  in  the 
ighborhood)  and  as  defendant  verily  believes,  any  ancient 
earn  <tf  water  flowing  across  his  said  farm,  and  upon  the 
rm  of  the  said  complainant,  except  in  a  time  of  a  freshet,  or 
dting  of  the  snow,  as  before  stated* 

Thecomidlainant  having  filed  his  replication,  a  large  amount 
testimony  was  taken  by  both  parties,  principally  in  regard  to 
t  character  and  duration  of  the  water  course,  and  whether 
flow  upon  the  complainant^s  land  was  natural  or  artificial 
he  cause  came  on  for  final  hearing  at  the  July  term,  eighteen 
indred  and  forty-two^  upon  the  pleadings  and  proofs. 

Hamilton  and  H.  W*  Green^  for  complainaotk 

FroMi,  and  L  IL  WiUiamson^  for  defendant 

Cases  cited  by  the  complainant's  counsel :  Angela  1 — 6,  33| 
»  60;  Saxlanj  167, 189;  1  Vesey,  sen.  643;  2  John.  Chan. 
2,  463,  470i  Eden  on  Iry.  166;  6  Vesey,  707;  3  Yesey^ 
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139;  American  Jurist,  Oct.  1829,  p.  205;  B  EaH.  208^ 
Saxton,  187;  Sim.  and  Stu.  190;  3  ffab.  78,80;  3  £fa2f . 
149 ;  3  Kenf9  Cam.  439,  441 ;  4  Bingham's  N.  C.  381. 

Cases  cited  by  derendani's  counsel :  4  Mason^  400 ;  6  EasU 
214;  Angel,  74;  1  Vernm,  120;  Drewry  an  Inj.  237;  1 
Vesey,  161 ;  2  Swans.  333,  352:  2  Yesey,  sen.  432;  3  Mtt  ^^ 
CAftit.  282;  Eden  an  Inj.  157,  166,  167,  1S8;  Ht^9kins,il6  ^ 
4  ffen.  and  Man.  474:  i4iiare/,  174;  3  Mer.  6&8-,  Prsc  ir«  m 
Chan.  530 ;  3  Mer.  6*44,  62S. 

The  Chancellok.  This  is  a  conlroversy  between  IwoTer^-w- 
respectable  and  responsible  persons  of  the  coanty  of  WaneiE^  ^ 
It  respects  the  right  to  water,  which  the  complainant  insists  ^jg 
should  flow  to  his  land,  for  watering  his  cattle,  and  which  rigtC^ 
is  denied  him  by  the  defendant  Difliciilties  of  this  kind  ar^  .«r 
generally  serious  in  their  character,  and  often  embarrassing  mt  k 
their  adjustment.  A  stream  of  water  is  not  only  of  the  higfaat^^acM 
utility  to  a  former,  but  it  is  also  pleasant  and  cheerful  to  tt^K.^ 
eye.  The  case  involves  no  privil^es  connected  with  a  mill  •  or 
mill  seat ;  the  stream  is  small,  and  its  only  use  is  for  dones^^atie 

and  agricultural  purposes.     I  have  felt  it  my  duty  to  look  uti ih 

«are  into  this  case,  as  well  from  my  great  respect  for  the  J 
ings  of  the  parties,  who  I  perceive  have  it  much  at  heart,  as 
satisfy  them  that  the  conclusion  to  which  I  have  come  has  I 
attained  upon  sound  and  well  established  principles. 

The  complainant,  by  his  bill,  charges,  that  for  many  jemLJs 
he  owned  and  occupied  a  form  of  one  hundred  acres,  about  hmJf 
a  mile  south  of  the  defendant's,  and  which  being  destitute  cf 
water,  proved  a  severe  inconvenience.    That  an  opportnni^y 
presenting  itself,  in  the  year  eighteen  hundred  and  thirty- five^ 
he  purchased  the  farm  lying  between  him  and  the  defendanC, 
of  one  hundred  and  twenty-two  acres,  and  that  a  principal  in- 
ducement was  to  possess  himself  of  a  stream  of  water  running 
firom  the  defendant's  land.    That  the  defendant  is  the  owser 
and  in  possession  of  the  adjoining  farm,  over  which  there  ii  an 
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uideDi  water-counie  flowing  from  the  Spruce  Run  turninke,  on 
to  Che  oomphdoant's  land.  That  this  stream  was  flowing  there 
when  the  complainant  purchased  the  last  tract,  commonly  called 
the  Crevelirig  farm,  and  was  always  theretofore  accustomed  to 
flow  in  its  natural  channel. 

The  comjdainant  states  that  he  has  bought  other  lands,  and 
repaired  and  improved  the  buildings;  and  especially  in  reference 
to  this  water,  has  put  up  long  lines  of  board  fence,  and  made 
lanes  on  bis  place  leading  to  it,  as  a  permanent  watering  place 
for  his  horses  and  cattle^  The  stream  is  said  to  have  disappear- 
td  for  a  short  time  in  a  sank-hole,  but  by  ditching  along  the 
line  of  the  stream  and  the  refiow  of  the  .water,  it  again  revived 
and  returned  to  its  ancient  channel.  The  use  of  this  water  is 
declared,  to  be  indispensable,  and  the  want  of  it  to  render  the 
complainants  farm  and  improvements  comparatively  worthless. 

After  thus  describing  the  situation  of  the  parties,  and  their 
lands,  the  grievances  are  thus  stated : — That  the  defendant, 
about  two  years  before,  dug  a  ditch  near  the  partition  line  be- 
tween the  two  jBuins  of  the  complainant  and  defendant,  and 
90  near  to  the  place  where  the  water  run,  as  to  endanger  its 
breaking  away  and  carrying  it  down  the  new  ditch  on  the 
defendant's  side ;  and  observing  that  such  would  be  the  result, 
the  complainant  sent  to  the  defendant  and  caused  him  to  fill  it 
up  with  stones  and  turn  the  stream  back.  That  upon  doing 
this,  he  informed  the  complainant  of  his  determination  to  take 
the  water  from  its  channel  near  the  turnpike  road,  and  lead  it 
down  to  his  house,  and  that  he  has  actually  commenced  dig- 
ging a  drain  for  that  purpose,  and  dammed  up  the  ancient 
water-course,  and  turned  a  portion  of  the  water  into  such  new 
drain. 

The  prayer  of  the  bill  is,  that  an  injunction  may  issue,  re- 
etraining  the  defendant  from  thus  diverting  this  ancient  stream 
of  water.  The  bill  being  verified,  an  injunction  was  ordered, 
in  conformity  with  its  prayer.  The  terms  of  the  injunction  are 
broad  enough  to  cover  any  diversion  of  the  water,  but  from 
the  acope  of  the  bill,  it  is  quite  manifest,  it  was  only  intended 


244  CA6ES  IN  CHANCERY, 

[Shield!  T.  Arndt.] 

to  apply  to  the  water  flowing  from  the  turnpike,  and  not  to  the 
ditch  near  the  partition  line.  I'hat  had  already  been  put  at 
rest,  by  the  act  of  the  defendant,  in  turning  back  the  stream, 
and  it  was  doubtless  introduced  into  the  bill  to  show  the  aggra- 
vated character  of  the  defendant's  conduct 

To  this  bill  the  defendant  answered,  and  has  placed  his  de- 
fence on  the  broad  ground,  that  the  stream  in  question  is  not 
ah  ancient  water-course,  and  therefore  the  complainant  has  no 
right  to  it.     The  defendant  states,  that  he  purchased  his  form 
and  moved  on  it  in  the  year  eighteen  hundred  and  thirty-one^ 
and  that  at  that  time  this  stream  did  not  run  on  his  land  at  all^^ 
except  in  times  of  freshet,  when  it  would  flow  not  only  on 
him,  but  his  neighbors.     That  the  stream,  prior  to  that  time        , 
came  down  no  farther  than  Wyer's  form,  which  is  the  thin        ^ 
farm  above  his,  and  there  disappeared  in  a  sink-hole.     That  i^^vi 
the  year  eighteen  hundred  and  thirty-two,  observing  his  neigl^^- 
bors  above  ditching,  he  dug  a  ditch  across  his  own  land, 
pushed  the  water  through  the  fence  on  the  adjoining  farm,  no* 
owned  by  the  complainant.    The  defendant  admits  that  he  dc 
a  ditch  along  the  partition  fence,  but  denies  that  ii  was  do^c^e 
from  any  improper  motive,  but  to  carry  off  the  surplus  water    -^n 
time  of  freshets.    He  also  admits  the  digging  of  the  ditch  n^^ar 
the  turnpike,  and  his  intention  to  turn  the  water  down  to  krmia 
house  for  domestic  purposes,  and  to  lead  it  through  drains     to 
water  his  meadows.     The  defendant  further  complains,  ttm^ 
just  before  the  service  of  the  injunction,  the  water  was  turned 
back  into  the  former  channel ;  and  he  insists  upon  his  right   ^ 
make  the  ditch,  and  to  use  the  water  in  the  way  proposed. 

This  statement  shows  the  position  of  the  case,  and  that  th^ 
parties  are  at  issue  on  a  question  of  legal  right,  n'hef^'b^ 
been  a  mass  of  evidence  taken,  unexampled  in  the  eourt,  a«^ 
the  cause  is  brought  to  a  final  hearing  on  the  merits. 

The  first  consideration  that  presents  itself,  and  which  W^* 
fully  discussed  on  the  argument,  relates  to  the  power  of  a  coi!*^ 
of  equity  over  such  a  case. 

Upon  the  case  made  by  the  bill,  I  had  no  doubt  at  the  tkr>^> 
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have  lUHie  now.  The  jurisdiction  of  this  court  is  of  a  pre- 
ive  character  in  cases  of  waste  aod  nuisance,  and  comes  in 
li  the  courts  of  law.  It  has  long  been  exercised,  and  with 
t  usefulness.  It  is  founded  on  the  necessity  created  by  an 
larable  mischief,  and  the  inadequacy  of  pecuniary  compen- 
n. 

he  right  to  have  water  flow  in  its  accustomed  channel,  is 
icknowledged  principle,  for  a  breach  of  which  the  party 
red  may  have  his  redress  by  suit  at  law,  and  in  many  cases 
Djunction.  No  mere  pecuniary  compensation  will  answer 
Bttds  of  justice,  and  if  the  design  is  discovered  in  time,  be- 
the  nuisance  is  carried  into  effect,  maj  and  should  be  re- 
ned.  The  elementary  treatises  are  full  of  cases  of  this 
acter,  and  they  will  be  found  sustained  by  authority:  Fon-- 
que^s  Equity^  S,  in  notes ;  Angel  on  }Yuter<wirseSy  75 ; 
jey,  sen.  476,  543;  2  Vernoti,  390;  2  John.  Chm.  164} 
(on,  192. 

it  it  was  not  so  much  against  the  general  jurisdiction  of 
court,  that  the  oliyection  is  raised,  as  to  its  exercise,  when 
defendant,  as  in  this  caise,  denies  the  complainant's  f^ht 
the  province  oi  this  court,  as  the  defendant's  counsel  insist, 
o  try  this  right,  that  belonging  alone  to  a  court  of  law,  but 
liet  the  possession  whenever  that  right  has  been  ascertained 
settled.  If  it  be  intended  to  say,  that  a  defendant  setting 
his  right  by  bis  answer,  thereby  at  once  ousts  this  courtt  of 
liction,  I  cannot  assent  to  it,  for  it  would  put  an  end,  very 
b,  to  the  exercise  of  an  important  branch  of  the  poweni  of 
xmrt.  This  question  of  right  to  water  is  often  a  very  de- 
lUe  matter,  and  it  would  be  quite  easy  for  a  defendant  to 
fy  his  conscience  in  his  own  favor.  If  it  be  intended  to  go  no 
ler,  than  that  it  is  a  question  which  should  be  sent  to  law 
1800  of  doobt,  and  often  should  before  injunction  be  first 
\  establisbed  by  trial  and  judgment,  then  I  agree  to  the 
Qsition.  A  long  enjoyment  by  a  party  of  a  right,  will  en- 
hioi'to  restrain  a  private  nuisance,  even  though  the  defend- 
nay  deny  the  right,  and  the  court  will  ex«x:ise  its  discre* 
2l» 
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lion  whether  to  order  a  trial  at  law  or  not,  ahvays  inclimng  to 
put  the  case  to  a  jury  if  there  be  reasonable  doubt  In  the 
case  cited  from  2  John,  Chan,  the  chancellor  refused  to  send 
the  question  of  right  to  be  tried  at  law,  sayinf^  it  was  ckar 
enough  ;  and  a  case  is  cited  from  Prec.  in  Ch.  630,  where  a 
plaintiff  who  had  long  been  in  possession  of  a  water-course,  wae 
quieted  by  injunction,  though  he  had  not  established  his  right 
at  law. 

We  must  then  look  at  the  case  on  its  merits,  and  there  are 
a    few  plain  and  well  settled  principles  that  roust  control  it 
Water  must  be  allowed  to  run  in  its  accustomed  channel,  and 
may  be  used  by  all  the  riparian  owners  through  whose  land? 
it  may  run,  but  it  must  be  so  used  as  not  to  deprive  those  kmer 
down  on  the  stream,  of  its  use  in  the  way  which  they  have 
been  accustomed  to  use  it.    There  is,  however,  a  length  of  time, 
imd  which  in  England  and  in  this  state  is  twenty  years,  in 
which  any  particular  use  of  water,  or  diversion  from  its  ic- 
eustomed  channel,  if  undisturbed  and  uninterrupted,  will  iai« 
the  presumption  of  a  grant.    It  is  said,  too,  and  upon  the  sanw 
reason,  that  as  twenty  years'  possession  will  give  a  right,  sot 
nonuser  for  the  like  term  will  put  an  end  to  it.    This  sutjecl 
will  be  found  very  clearly  discussed  in  3  Kenfs  Com.  353,  and 
in  Angel  on  Wattr-coitrses,  70.     What  constitutes  a  water- 
eourse,  should  also  be  well  setded,  and  must  be  kept  in  miod. 
in  looking  into  the  evidence  in  this  case.    Many  of  the  wit- 
nesses evidently  call  a  declivity  into  which  the  water  must  roO} 
if  there  be  water,  a  water-course,  and  all  their  opinions  are  ex- 
pressed upon  that  idea.    One  of  them,  upon  being  asked  what  he 
meant  by  a  water-course,  says,  where  it  would  run  if  there  wtf 
water  to  run ;  others  say  they  consider  it  an  ancient  water-coiW 
because  it  is  a  place  where  in  a  freshet  it  would  run.   This  is  the 
prevailing  view  taken  by  the  witnesses,  and  they  are  correct,  8t> 
far  as  they  describe  the  course  that  the  water  would  flow;  h«l 
when  speaking  of  a  water-course,  something  more  is  intended. 
There  must  be  water  as  well  as  land,  and  it  muait  be  a  stream 
usually  flowing  in  a  particular  direction :  it  need  not  flow  con* 
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tudly ;  many  streams  in  the  country  are  at  times  dry.  There 
i  wide  diflforence,  however,  and  the  distinction  is  well  known , 
ween  a  regular  flowing  stream  of  water,  which  at  certain 
sons  is  dried  up,  and  those  occasional  bursts  of  water,  which 
times  of  freshet  or  melting  of  snows,  descend  from  the  moun- 
iB  and  inundate  the  country. 

[yanrying  with  me  these  principles,  and  which  I  believe  in- 
putable,  I  have  looked  into  this  evidence,  and  after  some 
or,  come  to  a  conclusion  upon  it,  entirtiy  satis&ctory  to  my 
ii  mind.  In  such  a  volume,  it  could  not  be  otherwise,  than  that 
m  [riloaki  be  much  discrepancy.  It  will  always  be  so,  where 
lepends  on  matter  of  opinion,  or  where  the  occurrences  are  of 
dbnt  date.  And  yet  I  am  not  disposed  to  think,  after  a 
xmd  reading,  that  there  ia  as  much  actual  difference  as  I 
pposed,  though  there  is  some  of  the  evidence  utterly  irrecon- 
Me  with  any  other  than  the  view  given.  In  all  such  caaea 
B  court  must  be  governed  by  the  weight  of  evidence,  after 
iciog  upon  it  all  the  most  charitable  construction  for  Hbp 
besses.  Nor  have  I  so  much  doubt  on  which  side  this  isyasto 
ink  it  proper  to  send  the  case  down  for  a  trial  at  law.  Indaedy 
e  evidence  is  all  here,  and  I  feel  that  I  should  meet  it  and  dfr- 
le  upon  it  The  conclusion  to  which  I  come  is,  that  the 
mplainant  has  failed  to  show  his  right  in  the  stream  in  ques* 
%  as  an  ancient  water-course.  That  whatever  might  have 
tn  the  original  course  of  this  water,  there  has  elapsed  a  period 
more  than  twenty  years,  during  which  it  has  been  detained 
the  farms  above,  and  upon  which  a  grant  may  be  presumed. 
Hie  term  of  twenty  years,  in  New-Jersey,  limits  the  action 
ejectment,  and  bars  the  right  of  entry  on  lands.  The  same 
Uciple  applies  to  the  present  case.  The  evidence,  even  upon 
'  complainant's  side,  would  leave  much  doubt  upon  this  part 
the  case ;  for  many  of  the  witnesses,  and  particularly  Aaron 
'ers,  Frederick  Medagh,  William  H.  Lane,  Adam  Rinehart, 
In  Late,  Luther  C.  Carter,  Jacob  Myers,  John  Parke,  and 
In  Scott,  all  confine  the  running  of  the  water  over  the  tum- 
e,  to  freshets.    Added  to  these^  the  evidence  of  the  defend- 
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ant  18  entirely  satisfactory,  and  must  be  aiv  I  think,  to  any  ini' 
partial  mind,  of  the  true  state  of  the  fecta  These  witn«M% 
many  of  them,  were  the  former  owneia  and  occupants  oC  tk 
&rms  now  belonging  to  these  parties;  men  that  ploughed  and 
reaped  on  the  very  spot  now  called  the  water-oourae. 

Colonel  William  McCuUogh  formerly  owned  those  fiirmi,aDl 
that  more  than  forty  years  ago ;  his  son,  William  B.  McCst 
logh,  lived  there  with  his  father,  and  was  often  over  the  hud; 
Captain  Henry,  forty  years  ago,  lived  fbr  twelve  yean  on  tk 
defendant's  fann;  John  Skinner  lived  two  yeara  onthsconh 
pbdnant's  place,  twenty-six  years  ago ;  Abraham  WooktaniM 
known  those  Aurms  since  seventeen  hundred  and  eigbty<eighi; 
James  Groff  Uved  on  defendant's  farm  twenty-nine  yean  ags; 
John  Fisler  worked  the  defendant's  form,  fifty  years  ago ;  Wi- 
liam  Hazlett  worked  for  captain  Henry,  on  his  place,  tluitf- 
£ve  years  ago ;  William  M.  Creveling  lived  on  complaiiuurfi 
j^ce  in  eighteen  hundred  and  seventeen,  and  continued  faor 
jmrs;  Imla  Drake  lived  on  complainant's  place  five  yean^ 
thirty  years  ago;  Benjamin  Reigle  owned  the  Reigle  fermii 
eighteen  hundred  and  t¥renty-nine ;  and  Peter  Wyer  lived  ct 
complainant's  place  for  ten  years,  and  left  it  only  eight  jta 
ago.  Such  witnesses  ought,  surely,  to  know  what  was  the 
condition  of  this  water,  and  from  the  venerable  and  ezeelkit 
character  of  some  of  them,  ought  to  have  our  fullest  credit  and 
confidence.  They,  one  and  all,  testify  that  there  never  waB,to 
their  knowledge,  any  stream  of  water  running  across  theSprooe 
Run  turnpike,  on  to  the  defendant's  land,  except  in  tinm  of 
freshet.  1'hey  go  further,  many,  if  not  all  of  them,  and  de- 
clare, that  along  the  place  where  the  supposed  water-coum  k 
they  raised  grain,  and  regularly  ploughed  and  reaped.  The 
water  is  stated  to  have  sunk  on  Wyer's  farm,  and  not  to  have 
descended  to  any  of  the  farms  below.  They  further  say,  thil 
there  was  no  watering  place  formerly  where  complainant  sov 
has  one,  but  that  the  cattle  on  both  the  complainant's  and  de< 
fondant's  farms  were  watered  near  the  complainant's  house, 
where  there  is  still  a  good  supply  of  water.    It  will  be  perceivad 
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at  this  evidence  coven  a  period  of  more  than  thirty  yeaiSj  in 
lich  the  water  never  run,  except  in  freshets,  on  to  the  defend- 
i's  buid,  and  down  to  about  eight  years  last  past  There  are 
my  other. equally  respectable  witnesses  to  Uie  same  purport, 
i  these  are  selected  as  having  superior  means  of  knowledge. 
man  tliat  has  lived  on  and  worked  a  place,  has  much  greater 
portunities  of  knowing  every  thing  that  appertains  to  it,  than 
mere  passer  by.  The  evidence  of  judge  Robeson,  who  owns 
e  turnpike,  is  also  in  accordance  with  this  view.  Besides, 
«fe  is  the  positive  testimony  of  James  Yannata,  and  the  de- 
Mition  of  Berlin  Metier,  corroborating  the  defendant's  answer, 
lat  in  eighteen  hundred  and  thirty-two  they  assisted  in  dig- 
iag  the  ditch,  through  which  the  water  has  since  run  on  to 
le  complainant's  land. 

Thb  is  the  commencement,  as  I  think,  from  the  whole 
vidence,  at  any  rate  for  the  last  forty  or  fifty  years,  of  any 
^lar  stream  passing  on  the  complainant's  land.  This  can 
anfer  no  right  on  the  complainant,  unless  it  had  continued  for 

period  of  twenty  years.  He  had  no  right  to  turn  the  water 
Me  without  the  complainant's  consent,  and  the  defendant  ex- 
ond  himself  to  an  action  for  so  doing  ;  but  I  can  see  no  princi- 
le  of  law  that  can  prevent  his  taking  it  away  again,  and 
ming  it  in  any  direction,  at  any  time  within  the  term  of  twenty 
ean.  I  cannot  fail  to  remark,  that  much  of  the  confusion  in 
le  testimony,  has  appeared  to  me  to  arise  from  two  causes,  in 
ot  distinguishing  whether,  when  the  water  run,  it  was  a  time 
f  freshet  or  not^  and  from  the  feet  that  water  did  run,  and 
lore  formerly  than  now,  from  springs  on  this  same  lot  of  the 
efendant's,  to  the  complainant,  and  to  this  same  spot  along 
le  partition  fence. 

There  are  one  or  two  other  suggestions  in  the  case,  that  I 
MmU  notice. 

The  water  is  said  to  be  of  very  great  importance  to  the  com- 
lainant,  and  none  to  the  defendant.  This,  it  is  obvious,  if  true^ 
^Dot  enter  into  the  decision ;  the  right  must  be  settled  irre- 
V^ve  of  the  wants  of  the  parties.    I  confess,  that  if  I  felt 
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myself  in  the  poskion  of  a  mediator^  so  great  do  I  consider  thl 
complainant  incommoded  by  the  loss  of  this  wateri  I  would 
strenuoufliy  urge  upon  the  defendant,  the  propriety  and  justice, 
as  among  neigbbons,  of  allowing  a  portion  of  it  still  to  run  to 
the  complainant's  watering  place.  It  is  my  duty  U^  settle  tk 
rights,  and  leave  subject  of  accommodation  to  the  parties  them- 
selves. 

The  complainant  is  chaiged  with  having  improperly  used  the 
process  of  this  court,  by  causing  the  water  to  be  turned  from  the 
new  ditch  into  the  old  channel,  on  the  very  day  the  sheriff  csoe 
down,  and  immediately  thereafter  serving  the  injunctioD.    The 
evidence  gives  color  to  such  a  suspicion.   FYom  the  character  of 
the  complainant,  I  cannot  believe,  if  it  was  so,  he  vma  actuated 
by  any  other  belief,  than  that  he  might  lawfully  do  iL   To 
guard  against  any  such  course  for  the  future,  I  must  expres 
my  decided  disapprobation  of  it,  and  my  present convictioii,  dial 
if  made  known,  I  should  have  felt  constrained  not  only  to  cor- 
rect the  evil,  but  to  dissolve  the  injunction  abscdutely  and  en- 
tirely. 

Aa  to  costs,  I  have  concluded,  after  some  henitation,  to  ^ 
each  party  pay  his  own.  There  are  twa  reasons  which  induce 
me  to  this  course ;  one  is,  that  the  defendant  may  be  said  to 
have  occasioned  this  controversy,  by  leading  the  water,  many 
years  ago,  on  to  the  complainant's  land,  and  thereby  promgled 
him  to  make  his  new  arrangements  for  watering  his  cattle;  the 
other  is,  the  great  and  unnecessary  expense  of  witnesses,  ao  ex- 
orbitant on  both  sides,  as  to  make  me  desire,  in  any  result,  that 
each  party  should  pay  for  his  own,  and  indeed,  I  doubt  the  piO' 
priety  of  charging  it  against  the  adversary.  There  have  been 
examined  between  one  hundred  and  thirty  and  one  huodied 
and  forty  witnesses,  when  a  much  smaller  number,  and  f^' 
haps  a  very  few,  well  selected,  would  have  disclosed  the  true 
nature  of  the  case.  The  bill  must,  therefore,  be  dismisaedi  hot 
without  costs. 

Decree  accordingly. 
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]  BaiifKBRBOFP  V.  Bgnjamin  ViixscivRiv  nni  Cqk^ 

NELIUB  YaNVALKK. 

•  of  the  niMt  ftuniliar  and  well  settled  prioeiplee  of  a  eoort  of  eqnitj, 
Ibe  TBodor  of  rod  eetoto,  bat  a  lien  on  tbo  lands  sold  fot  the  parehaoo 

y.' 

a  ozists  not  onfj  as  against  the  fondee,  but  ako  as  against  portoniP 
Bf  under  him  with  notieo. 

Hitiito  the  lien  as  against  a  porobaser  under  tbo  original  Tondeo,  thero* 
bo  ttotioo  of  the  indebtodnees,  and  that  tbo  indbbtedaeso  arose  opon 
QiBbaoe  of  the  property. 

t  aeeeieary  that  tliere  sboold  be  notice  that  the  indebtedness  oonsti. 
a  lien  on  the  land. 

•ptance  bj  the  Tender  of  other  than  the  personal  security  of  the  ?en. 
w  any  other  ciroamsUnco  showing  that  tbo  render  does  not  look  to 
Lod  as  his  secority,  will  be  an  implied  waiver  of  his  Uen. 

ia^  of  the  note  or  bond  of  the  vendee  for  the  pnrohasa  money,  will 
foid  the  lien. 

lese  agreement  is  nt eessary  to  create  the  lien ;  it  resolte  as  an  iBcideiit 
»  ealo,  nnless  it  be  ezpresely  waived,  or  there  be  snob  speoial  eireanii* 
»  as  show  that  the  partiee  did  not  intend  the  lien  shoald  exist, 
ring  of  a  mortgage  by  the  porobaser,  for  a  part  of  the  porebaso  nMk. 
to  a  third  party,  on  the  day  of  the  porchase,  will  not  aflboi  the  tten, 
1  the  vendor  and  vendee. 


L  fi)r  forceclosure,  and  to  establish  a  Ben  nfxxi  real 
for  the  purchase  money.  The  bill  charges,  that  the  oom- 
at,  being  seized  in  fee  simple  of  three  cmain  lots  of  land 
lemises  situated  in  the  townships  of  Lodi  and  New^Bar- 
,  in  the  county  of  Bergen,  in  the  bill  particulaily  de- 
,  on  or  about  the  first  day  of  June,  eighteen  hundred  and 
sight,  agreed  with  Benjamin  Yansciven,  one  of  the  de- 
ls, to  sell  and  convey  the  said  lands  and  premises  to  him, 
sum  of  one  thousand  and  one  hundred  dollars ;  one  half 
ch  was  to  be  paid  in  cash,  on  the  delivery  of  the  deed, 
le  other  half  on  the  first  day  of  May,  then  next  en- 

«  See  Vandoren  v.  Todd  t(  aZ.,  ante,  vol.  ii.  page  397. 
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That  in  pursuance  of  the  said  agreement,  the  comf^iDant, 
by  deed  of  indenture,  made  by  himself  and  bis  wife,  dated  en 
the  first  day  of  June,  eighteen  hundred  and  thirty-eight,  but 
executed  and  delivered  on  the  fourth  day  of  the  said  month  of 
June,  conveyed  the  said  lands,  in  fee  simple,  to  the  said  Tan-' 
sciven,  who  accepted  the  said  deed,  and  on  the  delivery  thereof, 
paid  to  the  complainant  five  hundred  and  fifty   dcdlan^  one 
half  of  the  consideration  money,  and  as  evidence  of  his  agree- 
ment to  pay  the  remaining  half  of  said  consideration  monef; 
then  made  and  delivered  to  the  complainant  his  promiaBorj 
note  for  five  hundred  and  fifty  doUars,  dated  on  the  said  iin( 
day  of  June,  and  payable  on  the  first  day  of  May  then  next; 
that  five  hundred  dollars  of  the  principal  of  the  said  note,  with 
interest  thereon  from  the  time  it  became  due,  still  remaioB  UO' 
paid  ;  and  that  although  the  deed  executed  by  the  complainaot 
and  his  wife,  may  contain  a  receipt  and  release  for  the  /oD 
amount  of  the  consideration  money  for  the  said  deed)  the  flame 
was  never  paid  in  full,  but  that  the  complainant  retained,  and 
still  retains  a  lien  upon  the  said  lands,  for  the  said  ram  (dbt 
hundred  dollars,  and  that  he  has  never  consented  to  waive  or 
relinquish  his  said  lien,  nor  accepted  or  received  any  other  ee* 
curity  whatever,  for  the  payment  of  the  said  sum  of  five  hoD' 
dred  dollars,  the  balance  of  the  said  purchase  money. 
I».  The  bill  further  charges,  that  the  said  Benjamin  YaascifeDiin 
order  to  pay  to  the  complainant  the  said  sum  of  five  hundred  tod 
fifty  dollars,  part  of  the  said  purchase  money,  borrowed  that 
amount  of  Abraham  Westervelt,  and  to  secure  the  paymeot 
thereof,  made  and  executed  to  the  said  Abraham  Westemk 
his  bond  for  the  said  sum  of  five  hundred  and  fifty  doDan,  ptj' 
able  in  one  year,  with  interest,  and  also  a  mortgage  upcm  tha 
said  lands,  which  was  duly  acknowledged  and  recorded.   That 
on  the  seventh  of  March,  eighteen  hundred  and  forty,  the  tui 
Abraham  Westervelt,  at  the  request  of  the  complainant,  and 
for  the  consideration  of  five  hundred  and  seventy-eight  doOarS} 
duly  assigned  the  said  bond  and  mortgage  to  the  comphinant) 
and  that  the  whole  of  the  principal  of  the  said  bond)  with  in* 
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siMi  tbereoD  from  the  first  day  of  Jone^  ^lit««ti  btmdfiA  and 
liirtyriune,  still  remains  due  and  unpaid. 

That  on  or  about  die  siiith  dvf  of  January,  eigliteeii  hdndM 
nd  forty,  the  said  Benjamin  Yansciven  and  Rachel  his  wife, 
J  deed  bearinf  dale  on  that  day^  and  pvrportiag  to  be  fiw  fbe 
MBideraCion  of  nine  handred  doUare^  conveyed  the  said  lands  amd 
nnmaee  to  Corndius  Vanvalen,  dubject  to  the  said  mortgage^ 
fhich  was  assumed  to  be  paid  by  said  Yanvalen.  That  atthtf 
IM  of  the  said  last  mentioned  conveyance,  both  Yanscifeik 
nd  Yanvalen  well  knew  that  the  sura  of  five  hundred  doUarsy 
urt  of  the  original  purchase  money  for  the  said  conveyance  by 
le  complainant  to  Yansciven,  with  interest  thereon  from  the 
nt  day  of  May,  eighteen  hundred  and  thirty-nine,  remained 
Be  and  unpaid ;  and  the  bill  insists  that  the  said  lands  lemaim 
ibject,  in  the  hands  of  Yanvalen>  not  only  to  the  said  m6rt« 
age,  but  also  to  the  lien  of  the  complainant,  for  the  said  sum 
r  five  hundred  dollars^  the  residue  of  the  said  purchase  money 
HQoatning  unpaid. 

The  bill  farther  chaiges,  that  the  said  lands'  and  prenisev 
nsra  conveyedi  as  aforesaid,  by  Yansciven  to  Yanvalen,  for  ths- 
purpose  of  defrauding  the  .complainant,  and  so  that  thtf 
i  might  not  be  subject  to  any  judgment  or  execution  which 
10  complainant  might  obtain  at  law  for  the  residue  of  the  said 
nchaae  money ;  and  they  were  so  received  by  Yanvalen,  who 
■a  to  hold  the  same  for  the  benefit  of  Yansciven,  the  pretend* 
1  coDsidecatkui  of  the  said  conveyance  never  having  been 
lid. 

Tho  biU  prays  an  account ;  that  the  premises  may  be  sold, 
id  that  out  of  the  proceeds  the  complainant  may  be  paid  the 
noimt  due  upon  bis  said  bond  and  mortgage,  with  intereet* 
sd  also  the  said  sum  of  five  hundred  dollars,  the  balanoe-  of 
MMlderation  money  so  due  to  him,  as  aforesaid,  with  inteiesC 

Sqiarate  answers  were  filed  by  the  defendadte.  The  incun»^ 
ranee  of  the  mortgage  was  undisputedv  The  grounds  of  de* 
tnee  insisted  on  against  the  lien  for  the  purchase  moneyi  are 
aled  in  the  opinion  of  the  chanceUor» 
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Gf.  Cassedf  and  A.  WhUekead^  for  defeodaats. 

Cases  cited  by  complainant's  counsel.  1 6  Vesejfj  330 ;  1  John* 
Chan.  308;  2  Rand.  428;  1  Maamij  191 ;  4  Kent,  145;  1 
Paige,  20 ;  3  Paigej  513 ;  S  Edwards,  505 ;  1  F^ntoft,  267; 
2  £?.  Cos.  Ab.  682;  1  SiA.  and  Lef.  132;  7  Yers^er,  1;  3 
/.  /.  Marshal,  558 ;  I  Miiford's  PL  216 ;  1  John.  Chan.  288, 
302 ;  1  Hopkins,  48,  55. 

Cases  cited  by  defendants'  counsel.  1  Powell  an  Mart  665 
Amhler,  724 ;  1  Paige,  494 ;  2  Dess,  509  ;  2  A/arf.  Chan,  106 

1  /%/t6.  j^f.  131,  2;  6  £mM<?y,  118;  4  Wheaton,  256,290 

2  Crreen,  212. 

The  Chancellor.  The  fects  in  this  case,  lie  within  a 
very  narrow  compass.  The  complainant,  on  the  first  of  Jane, 
eighteen  hundred  and  thirty-eight,  bAA  to  the  defendant,  Tan- 
sciven,  a  piece  of  land  in  Bergen  county,  for  eleven  hundred 
dollars.  He  received,  at  the  time  of  the  sale,  a  cash  payment 
of  five  hundred  and  fifty  dollars,  being  half  of  the  considera- 
tion, and  took  a  note  of  Vansciven  for  the  remaining  half,  pay- 
able on  the  first  of  May  next  after  its  date.  The  only  question 
involved  in  the  cause  is,  whether  the  complainant  has  a  lien  in 
equity,  under  the  circumstances  of  this  case,  upon  the  land,  for 
the  payment  of  his  note. 

Abraham  Westervelt,  at  the  time  of  the  sale,  loaned  the  five 
hundred  and  fifty  dollars  to  Vansciven,  (which  he  paid  tooom- 
plainant.)  and  took  a  bond  and  mortgage  on  the  property  as  his 
security.  I  do  not  perceive  that  the  complainant  had  anything 
to  do  with  the  loan,  or  can  in  any  way  be  involved  in  it;  but 
he  has  since  paid  to  Mr.  Westervelt  the  amount  due  upon  his 
bond  and  mortgage,  and  taken  an  assignment  of  them,  befee 
instituting  this  suit.  This  was  done,  no  doubt,  to  remove  out 
of  the  way  any  dispute  about  the  Westervelt  mortgage,  and 
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ponibly,  as  mggeelUbd  oa  the  argument,  to  protect  himadf  from 
costs,  if  the  suit  was  decided  against  him.  Whatever  may  have 
been  his  object,  he  had  a  right  to  take  that  course,  and  to  use 
the  mortgage  as  he  has  done,  eo  long  as  the  defendant  m  noi 
obstructed  in.  the  course  of  his  defence. 

The  bill  hfts  two  objects;  to  foredoee  the  mortgage,  and  to 
establish  and  enforce  the  lien,  insisted  upon,  for  the  complain* 
ant's-note.  There  being  no  dispute  on  the  mortgage,  the  con^ 
troversy  is  alone  as  to  the  lien,  except  it  may  be  about  the  costs. 

At  the  time  of  the  sale,  it  does  not  appear  that  the  complain, 
ant  took  any  mortgage  or  other  security  for  his  note,  or  that 
there  was  any  special  agreement  made  that  the  note  should  or 
should  not  remain  a  lien  on  the  land.  There  was  nothing  ex- 
press on  the  subject,  one  way  (>r  the  other,  either  afSrming  or 
waiving  it  It  was  left  to  be  governed  by  the  operation  of  law 
in  such  cases. 

On  the  sixth  of  January,  eighteen  hundred  and  forty,  the 
defendant,  Vansciven,  having  put  improvements  on  the  property, 
sold.and  conveyed  it  to  the  defendant,  Cornelius  Vanvalen,  for 
the  consideration,  as  stated  in  the  deed,  of  nine  hundred  dollars. 
The  mortgage  to  W^stervelt  made  a  part  of  the  consideration, 
and  was  to  be  paid  by  Vanvalen.  The  improvements  put  on 
by  Vansciven  consisted  of  a  small  house  and  kitchen,  of  the 
?aine  of  four  or  five  hundred  dollars.  It  is  charged  in  the* bill, 
that  when  Vanvalen  bought,  he  knew  that  five  hundred  dol- 
lani  of  the  consideration  money  of  this  land,  remained  unpaid 
from  Vansciven  to  the  complainant,  (thi^  being  the  amount  un- 
{Mtid  on  the  note.)  Vansciven  in  his  answer  admits,  as  must  ne- 
cessarily have  been  the  case,  that  he  knew  before  and  at  the  time 
of  the  giving  of  the  deed  to  Vanvalen,  that  five  hundred  dollars 
was  due  complainant  on  his  purchase  of  the  property,  but 
whether  Vanvalen  knew  this  or  not,  he  says  he  cannot  state. 
The  answer  of  Vanvalen  is  certainly  designed  to  carry  the  im- 
pression that  he  knew  nothing  of  this  debt,  and  particularly  as 
constituting  any  part  of  the  consideration  for  the  land  sold 
Vansciven.    Some  very  just  exceptions  are  however  taken  to  the 
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aii9ii^cr,  in  mMting  this  important  charge  in  the  bUl.  The  de^ 
fettdhot  doee  not  frankly  and  openly  say,  that  at  the  time  of  hii 
fNirchaee  he  knew  nothing  of  the'  existence  of  this  debt,  but  the 
language  is,  chat  he  bad  no  personal  knowledge  of  itl  If  he 
means  by  this,  that  he  never  saw  the  note,  or  was  not  present 
€fL  the  time  it  was  given,  or  at  the  making  of  the  agreement  be- 
tween the  complainant  and  Yansdven,  then  certainly  it  is  no 
mo0wer  to  the  bill,  for  all  this  may  be  true,  and  yet  the  defendant 
have  bad  all  the  knowledge  by  information,  which  the  case  le- 
ijuires.  I'he  other  parts  of  the  answer,  do  however,  meet  the 
charges  more  directly  and  fully,  by  declaring  that  the  defendant 
knew  Yanseiven  was  indebted  to  complainant,  but  not  on  what 
account  The  defendant  further  declares,  that  shortly  after  the 
conveyance  of  the  lands  to  him,  (as  he  believes,)  he  was  for  the 
first  time  informed  of  the  existence  of  the  said  note,  by  Abraham 
Westervelt.  The  answer  might,  and  should  have  been  certain, 
on  a  matter  so  important  and  so  recent  as  this,  and  particolarly 
po,  as  it  lay  within  the  breast  of  the  defendant.  But  waiving 
all  further  criticism,  I  take  the  answer,  and  shall  so  be'  goveimd 
by  it,  as  denying  any  knowledge  that  complainant  held  a  nolA 
or  other  demand,  arising  from  the  sale  of  the  land  to  Yansciveo; 
that  he  knew  he  owed  him,  but  not  that  he  owed  him  toy 
part  of  the  consideration  money  on  this  purchase. 

The  equitable  lien  which  the  vendor  has  on  the  lands  sold  fcr 
the  consideration  money,  is  one  of  the  most  familiar  and  bert 
settled  principles  of  the  court  It  is  founded  on  the  justice  and 
propriety  of  securing  to  tiie  man  that  parts  with  his  propeity, 
the  first  claim  to  be  paid  out  of  it,  before  any  other  person.  Ai 
between  vendor  and  vendee,  and  between  vendor  and  a  pur- 
chaser from  the  vendee  with  notice,  the  lien  clearly  obtaioi' 
The  notice  must  go  farther  than  that  of  a  mere  iodebtednesi  bjr 
the  vendee  to  the  vendor,  it  must  extend  to  a  knowledge  ef  >a 
indebtedness  on  the  purchase  of  the  property.  These  are  die 
only  facts  that  he  should  be  notified  of;  he  need  not  be  infornM' 
whedier  such  indebtedness  constitutes  a  lien  on  the  propertjr  ^ 
not ;  that  is  matter  of  law,  of  which  no  notice  is  required.   ^ 
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IDO)  if  the  VBDdor  take  any  other  than  the  personal  security  of 
the  vendee  for  his  money,  as  the  note  of  a  third  person,  a  trans- 
fer of  stock,  or  a  mortgage  for  a  part  only  of  the  consideration 
money,  these  or  any  other  circumstances,  going  to  show  thai 
he  does  not  look  to  the  land  as  his  security,  will  be  taken  to  be 
an  implied  waiver  of  the  lien,  and  discharge  the  land  from 
further  liability.  Although  somewhat  disputed,  yet  upon  ex- 
amining the  cases,  it  is  now  settled,  and  upon  good  reason,  I 
think,  that  the  taking  of  a  mere  note  or  bond  of  the  vendee, 
wiU  not  avoid  the  hen.  If  the  party  looks  to  the  vendee  alone 
for  his  moae3r^  without  taking  any  other  or  further  security, 
the  land  ia  liable. 

There  need  not  be  any  express  agreement,  at  the  time  of  the 
Ale^  to  create  the  liability ;  it  results  as  an  incident  to  the  trans- 
action, unless  it  be  expressly  waived,  or  there  be  such  special  cir- 
cumstances as  to  show  that  the  parties  did  not  intend  the  lien 
should  remain.  The  lien  exists,  unless  there  is  a  manifest  in- 
tention it  should  not  exist.  Lord  Eldon  has  reviewed  with  great 
pains  all  the  English  cases,  in  the  case  cited  of  Mackrtlh  v. 
Symmofifi,  15  Veset/^  3^8.  That  cautious  and  learned  chan- 
cellor has  gone  over  the  whole  subject,  and  settled  the  doctrine 
in  conformity  with  the  general  current  of  authority,  on  a  firm 
ttasis,  and  which  is  not  likely  to  be  again  shaken.  He  designed, 
no  doubt,  to  put  the  subject  at  rest.  As  applicable  to  the  case 
under  consideration,  the  language  of  the  chancellor,  at  the  close 
of  his  opinion,  is  very  conclusive.  He  says,  "from  all  these 
authorities,  the  inference  is.  first,  that  generally  speaking,  there 
is  such  a  lien;  secondly,  that  in  those  general  cases  in  which 
there  would  be  the  lien,  as  between  vendor  and  vendee,  the 
vendor  will  have  the  lien  against  a  third  person  who  had  notice 
that  the  money  was  not  paid.  These  two  points  seem  to  be 
dearly  settled." 

In  Fish  V.  Ilowland^  1  Paige^  20,  the  present  chancellor 
of  the  state  of  New- York  has,  with  great  care,  reviewed  the 
cases  not  only  in  the  English  chancery,  but  in  the  courts  of 
equity  in  this  country.    The  general  principle  of  this  lien  is 
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-  AiUy  lacogDuged  io  this  country,  and  will  he  found  to  obtain  ii 
ttost  of  tbe  states,  if  not  in  all,  where  they  havea  oouit  of  equity. 
h  BOC  being  a  legal  incumbrance,  can  of  coone  have  no  exist- 
eoce  in  those  states  who  have  no  equity  courts  to  enforce  it 
The  doctrine  has  long  been  recognized  in  the  state  d  New- 
York  ;  it  has  been  also  recognized  in  the  courts  of  Kentucky 
and  Tennessee,  and  in  the  court  of  appeals  in  Virginia.  It  i» 
expressly  decided,  however,  in  the  supreme  court  of  the  United 
3utes,  in  Bayley  v.  Greenleaf,  7  Wheatot^  46,  that  this  lieii 
cannot  interfere  with  creditors  holding  under  a  bona  fide  moit- 
gage  from  the  vendee,  or  a  subsequent  purchaser  without  notice. 
Chancellor  Kent,  in  the  fourth  volume  of  his  Comoitntariegj 
161,  treats  the  subject  as  a  well  settled  principle  of  equity 
jurisprudence,  both  in  England  and  in  this  country. 

But  it  is  earnestly  contended,  that  whatiJver  may  be  the  rob 
in  England  or  in  other  states,  as  to  this  im(rfied  lien,  it  has 
nev^  been  recognized  in  this  state,  and  should  not  be.    I  do  not 
know  of  any  case  in  New-Jersey,  where  the  question  has  oomo 
up,  or  I  have  no  doubt  the  doctrine  would  have  been  affirmed. 
I  have  myself  recognized  it  in  an  ex  parte  case,  although  it  is 
true,  that  case  went  much  farther,  and  might  well  be  settled 
as  it  was,  on  other  grounds.    Why  should  not  this  principle  he 
applied  to  us  ?    There  is  nothing  peculiar  in  our  institutkme 
affecting  a  question  of  this  character,  and  certainly  not  in  dv- 
tinction  from  other  states  of  the  union.    It  is  a  doctrine  founded 
on  the  experience  of  years,  enforced  by  some  of  the  wisest  and 
best  men  that  have  adorned  the  bench  in  that  country  froo 
which  we  are  descended,  and  from  whose  system  of  jurispm- 
dence  ours  is  derived.    This  has  been  followed,  too,  in  theeiaie 
of  New- York,  a  people  with  whom  we  are  closdy  allied,  vA 
with  whose  laws  we  are,  in  many  respects,  identified.    I  ctt 
find  nothing  on  which  I  am  willing  to  rest,  in  this  coune  tf 
argument.    The  great  principles  of  equity  apply  in  thi8,wiik.] 
as  much  force  as  in  any  other  state,  and  its  courts  are  bouodi^ 
respect,  and  should  be  governed  by  the  lights  of  experienoi 
which  may  be  furnished  from  other  sources.    Nor  will  it  vaif 
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t  caw,  whether  the  dedaioiis  are  made  prior  or  subsequent  le 
r  Revoludoo.  I  do  not  mean  to  declare  the  decisions  of  the 
igliah  courts,  or  tfiose  in  other  states,  as  binding  upon  us,  hot 
Bgr  are  to  be  used  as  ^ides  on  all  the  great  questions  arising 
ider  our  system  of  jurisprudence,  and  we  should  be  blind 
our  interests  not  to  profit  by  their  experience  and  wisdom. 
It  was  further,  in  this  case,  insisted,  that  the  giving  of  a  mort- 
ge  by  the  purchaser,  (Mr.  Yansciven,)  to  Mr.  Westervelt,  Sof 
't  hundred  and  fifty  dpllars  of  the  purchase  money,  on  the  day 
at  the  de^  was  delivered,  places  the  complainant  in  the  same 
nation  as  if  he  had  himaelf  taken  a  mortgage  for  a  part  of 
e  consideration  money  for  the  land.  This  cannot  be  so.  He 
oeived  his  payment  in  cash,  and  it  surely  cannot  vary  the 
ae,  whether  Yansciven  had  the  money  on  hand  or  borrowed 
of  another.  Receiving  as  the  complainant  did,  the  money 
r  which  this  mortgage  was  given,  a  question  might  have  arisen 
Iween  him  and  Mr.  Westervelt,  whether  his  lien  was  prior  or 
bsequent  to  the  mortgage.  But  that  question  is  put  out  of 
e  way,  and  the  lien  is  only  claimed,  subject  to  the  mort- 
ige. 

It  remains  to  be  seen  from  the  evidence,  whether  Yanvalen, 
e  purchaser  from  the  original  vendee,  had  notice  of  the  exist- 
ce  and  of  the  non-payment  of  the  lien.  His  answer,  as  we  have 
served,  virtually  denies  any  knowledge,  except  that  Yansci* 
n  owed  the  complainant.  On  what  account  he  owed  him,  he 
ofesses  not  to  have  known. 

It  would,  at  first  blush,  seem  rather  surprising,  that  persons 
uated  as  these  defendants  were,  should  not  freely  have  com- 
unicated  with  each  ether  on  all  subjects  of  this  character,  but 
may  be  that  they  did  not.  It  is  my  duty  to  be  guided  by  the 
idence,  and  I  iliust  declare  my  conviction  that  proof  of  notice 
nyide  out,  and  in  a  satisfactory  manner.  Abraham  Wester- 
th,' whose  testimony  is  unimpeached,  and  a  gentleman  ad- 
ittedly  of  intelligence  and  undoubted  integrity,  testifies,  that 
iibre  the  conveyance  from  Yansciven  to  Yanvalen,  the  latter 
ilied  on  him,  and  asked  ^bout  his  mortgage,  and  whether  it 
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could  lay  or  not ;  he  also  asked  whether  there  was  aay  odMf 
incumbrance  on  the  property,  and  said  he  would  buy  the  pfo- 
perty  if  he  could.  The  witness  says,  he  told  him  he  did  nol 
know  whether  there  was  any  other  incumbrance  on  the  pro- 
perty or  not,  but  that  Mr.  Brinck^hoff  (the  comjdainant)  held 
Yansciven's  note  for  a  part  of  the  purchase  money  for  the  place. 
Yanvalen  then  asked  the. witness  if  that  was  an  incumbrance 
on  the  place.  The  witness  told  him  that  he  did  not  know  that 
it  was  any  incumbrance,  but  he  did  not  thin^  it  more  than 
Tight  that  Mr.  BrinkerhofT  should  be  paid  his  note.  Here,k 
will  be  observed,  is  not  only  direct  and  positive  notice  of  the  in- 
cumbrance, but  a  suggestion  made  by  Mr.  Yanvalen  bimfld^ 
whether  the  note  did  not  bind  the  land.  Elisha  Utter  also  tes- 
tifies, that  be  worked  at  the  house  built  on  the  prenusee,  bj 
Yansciven,  in  company  with  him  and  Yanvalen,  who  was  (he 
carpenter  that  built  it,  and  at  noon-spells  heard  them  talk  abont 
the  note  that  complainant  held  for  a  part  of  his  purchase  moDef, 
and  the  amount  due  on  the  note  was  stated.  This  was  while 
Yansciven  owned  the  place.  Here,  then,  are  two  witnesses  on-  . 
impeached,  and  they  overcome  the  answer,  even  if  admitted  to 
be  explicit  in  its  terms. 

I  decide  this  cause  upon  the  ground  that  the  complainant 
has  an  implied  equitable  lien  on  the  properly  sold  to  Yansciven. 
for  the  payment  of  his  note,  which  he  is  entitled  to  have  the 
aid  of  this  court  to  enforce  against  the  property  in  the  hands  of 
Yanvalen,  he  being  a  purchaser  with  notice. 

Taking  this  view  of  the  case,  it  is  unnecessary  that  I  should  ex- 
amine the  alleged  fraud  in  the  sale,  made  by  Yansciven  to  Yan- 
valen. It  is  charged  to  have  been  only  a  contrivance  to  defraud 
the  complainant  out  of  the  note.  I  pass  it  by,  as  not  neceseaiy 
to  be  settled  here,  but  I  am  very  far  from  being  satisfied  with 
the  bona  fides  of  the  transaction.  The  result  of  this  case  would 
be  the  same,  let  the  sale  made  by  the  one  defendant  to  the  odief 
have  been  designed  in  fraud  or  othcrwijse,  the  only  effect  of  be- 
lieving it  a  fraud,  is  to  relieve  the  mind  from  all  anxiety  for  any 
supposed  hardships  in  the  case,  towards  Mr.  Yanvalen. 
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TiMf  coa^pbiomi  wSl  be  entidHl,  «fitar  a  master  shall  baft 
repxifld  ihe  amount  due  w  tub  bond  aod  mortgage  and  note^ 
to  a  decree  for  aeale  of  tbe  property,  to  pay  that  amopot,  with 
fioMfl,  oui  of  ibe  fn)perty. 
Saference  l9  a  maalar. 


Herman  BauEN  and  Wife  v.  John  Bragaw  et  al 
I<uidt  teqaifed  aAer  tbe  publioatioo  of  a  will,  will  not  pam  by  a  deWae  in 

tiMwm. 

Bill  for  specific  performance.  Demurrer  for  the  want  of 
«q«ky. 

This  was  an  amicable  suit,  for  the  purpose  of  obtaining  the 
^^fima  of  (ha  court  upon  a  question  of  law.  The  nature  of 
^  case  is  clearly  staled  by  the  complainant's  counsd. 

C,  Parker^  on  behalf  of  the  complainants,  submitted  Uie 
^use  on  the  following  brief. 

Tbe  bill  of  complaint  in  this  cause  recites,  and  is  founded 
Oo,  ccftaio'  articles  of  agreement  for  the  purchase  and  sale  of 
Umd,  situate  in  the  city  of  Newark,  duly  sealed  and  executed, 
<iated  Aprif  first,  eighteen  hundred  and  forty-one ;  whereby 
lierman  Bruen  agrees^to  sell,  and  Bragaw,  one  of  the  defend- 
ants, to  buy  th^  same.'*  The  articles  provide,  that  if  one  Alex- 
ander McWhorter,  now  a  minor,  should  prove  to  have  any  in- 
Wrast  in  the  land  in  question,  Mr.  Bruen  will  convey  the  title 
^  all  persons  having  an  interest  in  the  land,  except  the  said 
minor's,  and  with  the  conveyance  of  the  same  deliver  a  bond 
^lith  surety,  in  the  penalty  of  fifteen  hundred  dollars,  condi- 
tioned to  save  harmless,  dec.  against  the  claim  of  said  McWhor- 
Wr,  when  of  age.  On  the  delivery  of  such  deed  and  bond,  Bra- 
gaw engages  to  pay  four  thousand  three  hundred  dollars. 

The  bill  then  avers  Bruen  and  wife  (Mr.  Bruen  being  seized 
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in  right  of  his  wife)  to  be  ready  to  perform  the  agreement  on 
their  part,  and  when  paid  the  said  four  thousand  three  hundnd 
ddlars,  to  deliver  the  deed  aforesaid  and  bond;  but  cbaigH^ 
that  Bragaw,  confederating  with  the  other  defendants,  refim 
to  perform,  on  the  ground  that  the  complainants  are  unable  to 
make  a  good  title,  for  the  reasons  following : 

1.  Because  this  property  passed  by  the  will  of  Mrs.  Phebe 
McWhorter,  deceased,  under  the  residuary  clause  thefeo^  lo 
James  Bruen  and  George  H.  McWhorter,  two  of  the  defendaoti) 
as  trustees,  to  hold  the  same  and  pay  the  profits  to  Mrs.  Bnieo, 
the  complainant,  and  at  her  death  to  convey  to  her  iBBue  iier 
surviving ;  that  Mrs.  Bruen  now  has  two  children,  Herman  W. 
Bruen  and  Adriana  McWhorter  Bruen,  junior,  also  defendaol% 
80  that  their  rights  are  vested ;  or, 

2.  Because  by  a  proviso  in  the  same  will,  if  Mrs.  Bruen,  then 
Miss  Adriana  McWhorter,  did  not,  before  her  marriage^  leltk 
to  her  sole  separate  use,  the  property  she  derived  from  bar  it 
ther,  the  bequest  to  her  was  to  be  void,  and  shift  to  "  The  Tim- 
tees  of  the  I'heological  Seminary  of  the  Presbyterian  Church;" 
and  she  having  made  no  such  settlement,  this  property,  with 
the  rest,  had  so  shifted ;  or, 

3.  Because  the  will  did  not  pass  the  property,  and  the  title  to 
it  was,  therefore,  in  the  heirs-at-law  of  Mrs.  McWhorter,  m: 
Juliana  M.  Macomb,  widow,  Mary  C.  Howell,  widow,  George 
H.  McWhorter,  and  Mrs.  Bruen,  the  complainant,,  beside  Alex- 
ander McWhortor,  junior,  the  minor  mentioned  in  the  agree- 
ment. 

Whereas  the  complainants  charge,  that, 

1.  Mrs.  McWhorler's  will  bears  date  April  first,  eighteen  him- 
dred  and  twenty-six,  while  this  property  did  not  vest  in  her,  Utb. 
Phebe  McWhorter,  deceased,  until  Alexander  M.  Taykur  and 
wife,  then  seized,  did  by  deed,  dated  March  third,  eighleeo 
dred  and  twenty-nine,  convey  the  same  to  her ;  wherefore,  by 
law,  no  title  in  the  property  passed  to  the  trustees  aforesaid,  bat 
that  it  descended  to  the  heirs  at  law  aforesaid. 

2.  That  the  heirs  at  law,  by  deeds  dated  as  follows :  Marj 
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C.  Howell's,  July  twenty-first,  eighteen  bandied  and  fofty-one ; 
Julia  M.  Macomb's,  June  first,  eighteen  hundred  and  forly-one ; 
George  H.  McWhorter  and  wife's^  June  fourteenth,  eighteen 
hundred  and  forty-one — duly  executed  and  lecorded,.  did  oon-» 
Yey  all  their  tide  to  Mrs.  Bruen,  one  of  the  complainantB ; 
90  that  all  title  has  vested  in  her,  and  can  be  conveyed  by  her, 
Ave  that  of  Alexander  McWhorter,  junior,  whose  rights  were 
excepted  by  the  agreement  as  above  naeniioned. 

3.  That  if  the  title  did  vest  in  the  trustees,  (which  they  d^- 
ny,)  Mrs.  Bruen  did,  prior  to  her  marriage,  make  the  settlement 
provided  for  by  the  will,  wherefore  no  title  can  have  possibly 
vested  in  the  Trustees  of  the  Theological  Seminary  of  the  Pres- 
bjfterian  Church;  aiK)  the  reasons  of  the  defendants  beii^y 
therefore,*  insuflfcient,  they  pray  a  specific  performance* 

To  this  bill,  (all  the  defendants  having  appeared,  the  minor 
children  of  complainants  by  their  guardian,  ad  Uiem,  Alexan- 
der M.  Bruen,  the  rest  by  regular  acknowledgment  of  service^ 
^)  two  demurrers  have  been  filed ;  one  by  the  Trustees  of 
tbe  Theological  Seminary,  and  the  other  by  A.  C.  M«  Penning- 
ton, solicitor  for  all  the  oiher  defendants. 

On  these  demurrers  the  question  is,  the  facts  being  admitted^ 
ought  a  decree  to  pass  for  complainants;  depending,  it  i»  appre^ 
bended,  wholly  on  the  question,  Does  a  will  published  previous- 
ly to  the. seizin  of  real  estate  by  the  testator,  affect  such  after 
acquired  property  ? 

'  The  courts  of  law  bold,  that  a  devise  affecting  lands^  can 
operate  on  those  only  of  which  the  testator  was  possessed  at  the 
time  df  executing  his  will,  and  not  on  any  lands  acquired  after- 
wards :  6  Cruisers  Digest^  34. 

In  support  of  this,  he  refers  to  11  Mod.  121  ;  I  Salk.  237; 
3  Bro.  Par.  Cases, 

Judge  Kent  says.  (1  Com.  510,)  "It  is  the  settled  rule  of  the 
English  laws,  that  the  testator  must  be  seized  of  the  lands  de- 
vised at  the  time  of  making  the  will.  The  devise  is  in  the  na- 
ture of  a  conveyance  or  an  appointment  of  a  particular  estate^ 
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and  therefore^  lands  parchased  after  tbo  executioD  of  the  wiD 
do  not  paaB  by  it" 

The  decimons  proceed  upon  the  groand,  firei,  tfiat  dmsevof 
lands  were  appointmenis  to  fi^e^,  wherefore  tbqr  oonU  operolor 
QD  such  only  as  were  possessed  by  testator  at  the  time  of  such 
appmntment ;  second,  on  the  language  gI  the  statute  ef  will% 
IBB  words  being,  ''  all  and  every  such  person  having  numon^ 
tcc^  or  having  a  sole  estate,  6u.^  from  which  il  fellows  that  de- 
visor most  have  the  estate  at  the  time  <rf  making  his  wiD,  fcr 
be  eannot  devise  what  he  has  not  in  him  then :  6  CruMw 

Btaeksfone  (2  Com.  378)  makes  the  reason  of  the  nde,  the 
flict  that  the  law  considers  wills  of  land  in  the  light  of  a  species 
of  conveyance.  Vide,  also,  on  this  pmnt,  krd  Mansfidd,  in 
Harwood  v.  Chodrig/Uj  Cawper*s  ReporU,  90. 

The  rule  is  so  rigorous  in  England,  that  no  laads  aflerpa^ 
chased,  though  the  testator  saith  so,  may  pass  by  the  wiO:  1 
William^  Ex,  7,  and  notes. 

1'he  law  is  the  same  in  every  state  in  Anoerica,  which  has 
not  altered  the  common  law  by  statute.  The  New- York  ff* 
vised  statutes  have  done  so^  but  before  their  opeiatioD,  the  tkig* 
lisb  rule  prevailed.  Vide  Jackaon  v.  Potter ,  9  John.  912;  iMb- 
Kinnon  v.  TTlofiMon,  3  John.  Chan.  307;  Livingston  v.  Mmh 
kirk,  3  John.  Chan.  31S ;  Minuse  v.  Ooa^^  6  JUU.  Ckmu 
441. 

In  Massachusetts,  the  English  rule  is  the  fixed  law:  BcUari 
V.  Carter^  5  Pick.  114 ;  Hays  v.  Jaekson,  6  Mas9^  149. 

In  Maine,  the  general  rule  of  the  English  law  was  adhmttfll? 
Carter  V.  Thomas,  i  Greenleaf,  3il. 

In  Pennsylvania  the  same  rule  holds :  Cf /y  of  PhUoM- 
phia  y.  Davis,  1  Wharton,  490;  Gerard  v  dtjf  of  PhiU' 
delphia,  4  Rawle,  323. 

Though  there  has  been  no  decision  on  this  point  in  Nev^ 
Jersey,  the  law  k,  it  is  believed,  in  practice,  firmly  settled  accori' 
ing  to  the  English  rule.    The  point  is  raised  now;  in  order  t0 
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ilain  the  sanction  of  a  court  of  law  directly  to  the  point,  and 
le  suit  is  amicable  for  that  purpose. 

A  diaum  of  chancellor  Vroom,  in  Slark  v.  Hunton^  Sax- 
m,  228,  229,  implies  that  the  law  in  New-Jersey  coincides  in 
luB  respect,  with  that  of  the  states  above  referred  to. 

We  have,  properly  speaking,  no  statute  which  like  32  Henry  vivL 
c  I,  originates  the  right  to  devise  lands.  Our  statute  is  but  a  copy 
of  29  Can  it,  c.  3,  s.  6,  implying  as  did  that,  the  possibility  of 
conveying  lands  by  devise.  No  argument  can,  therefore,  be  ' 
drawn  from  the  words  of  that  statute,  as  not  containing  the  word 
^^having,"  supposed  by  some  judges  to  lay  at  the  foundation  of 
the  law  in  question.  Did  the  absence  of  the  word  repeal  the 
iaw  on  this  subject,  its  absence  in  the  statute,  29  Car.  ii.,  of 
which  ours  b  a  copy,  would  produce  the  same  effect. 

The  better  reason  for  the  rule,  however,  is  given  by  Black^ 
(oiie,  lord  Mansfield  and  others ;  that  a  devise  is  a  conveyance^ 
perating  from  it&  execution,  and  cannot  take  effect  on  what  the 
satator  had  not,  then,  the  right  to  convey. 

The  Chancrllor.  The  demurrer  presents  for  decision  in  this 
Ise,  the  sole  question,  whether  lands  acquired  after  the  execution 
r  a  will,  will  pass  by  a  devise  in  the  residuary  clause  of  that  \vill. 
take  it  to  be  well  settled,  that  they  will  not.  The  devise  is  in  the 
ature  of  a  conveyance,  and  it  can  affect  no  lands  purchased  after 
le  will  is  executed.  This  is  clearly  the  rule  of  the  English 
iw,  and  in  most  of  the  states,  except  where  a  change  is  made 
y  atatute :  3  John.  Chan.  310  ;  4  Kent's  Cam.  510 ;  9  John. 
;12;  (yMiiss.  149;  11  Modern,  121;  1  Salk.  237;  Sax- 
on,  229. 

The  demurrer  must,  therefore,  be  overruled  with  costs* 
Order  accordingly. 
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EzEKiEL  C.  Howell  v.  John  D.  Hester  et  aL 

A  ■heriff't  Mie,  re^larly  ntde  bj  rirtoe  of  m  eiiQeotion  out  of  UiiieMHt 
Mt  Mide,  on  the  groand  that  %  party  haring  an  ineambraDoo  mA$Mfli^ 
to  tht  eoaplaioaat,  wat  by  a  miatalM  of  bor  ageot  proToatod  from  •tt*'' 
iof  tbo  aalo,  and  that  tht  promiioa  aold  for  an  ioadoqoato  price,  to  thi  |^ 
Jndioo  of  the  party  aeekiog  to  aroid  the  aale. 

The  comptainant  in  this  cause  filed  bis  bid,  for  foredoBOre 
and  sale  of  mortgaged  premises,  against  tbe  mortgagor  and 
others  having  subsequent  incumbrances.  At  July  term,  eighum 
hundred  and  forty-two,  a  decree  pro  confessowas  taken  agaioA 
all  the  defendants,  and  an  execution  issued  thereon  to  thsflberiir 
of  the  county  of  Mercer,  for  the  sale  of  the  mortgaged  premiieBi 
to  satisfy  the  complainant  his  mortgage  debt  of  five  hundrri 
and  forty-seven  dollars  and  twenty-eight  cents,  and  his  tMui 
costs,  amounting  to  sixty-eight  dollars  and  sixty  cents.  The 
premises  were  advertised  for  sale  and  sold  by  tbe  sheriff,  oo  ik 
seventh  of  October,  eighteen  hundred  and  forty-lwo^  for  flse 
hundred  and  twenty-five  dollars.  On  the  fourteenth  of  Odoiicr) 
Mary  Hester,  administratrix  of  Jacob  Hester,  deceased,  filed  kr 
petition  to  set  aside  the  sale. 
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TU  p^itioD  States,  that  the  said  premifles  consist  of  a  lot  of 
mil  siUialed  on  Greene  street,  in  the  city  of  Trenton,  and  were 
roth  at  least  five  hundred  dollars ;  that  in  the  present  depressed 
line  of  real  estate,  the  said  premises  would  readily  have  com- 
oanded,  and  will  now  command,  even  at  a  forced  sale,  the  sum 
if  four  hundred  dollars,  and  there  were  persons  ready  and  wil- 
ing, as  the  petitioner  hath  been  informed  and  believes,  to  bid 
dm  sum,  and  would  have  bid  that  amount  or  more,  bad  they 
not  been  prevented  from  attending  the  sale,  as  herein  after 
iMtled ;  that  the  petitioner  is  herself  aged  and  infirm,  unable  to 
gDiNit,  and  entirely  unaccustomed  to  business  *,  that  she  there- 
fore requested  her  son,  Isaac  A.  Hester,  to  take  charge  of  the 
buanefls  for  her,  to  attend  the  said  sale,  and  to  see  that  the  pro- 
perty brought  a  fieiir  value ;  that  the  said  Isaac  A.  Hester  assur- 
ed her  that  he  would  do  so,  and  the  petitioner,  confidently 
'dying  upon  his  attention  to  the  sale,  gave  herself  no  further 
pimcern  respecting  it,  and  employed  no  one  else  to  attend  on 
ber  behalf;  that  after  the  said  sale  she  was  to  her  great  surprise 
^  astonishment  informed,  and  she  so  believes  and  charges 
ie  truth  to  be,  that  neither  the  said  Isaac  A.  Hester,  nor  any 
kber  person,  attended  the  said  sale  on  her  behalf,  but  on  the 
ontrary  thereof,  the  said  Isaac  A.  Hester,  laboring  under  some 
liaapprehension  in  regard  to  the  time  of  the  sale,  actually  pre- 
9Dted  persons  desirous  of  purchasing  the  property,  from  attend- 
tg'  the  sale,  by  informing  them  that  the  sale  would  take  place 
1  the  eighth  day  of  October,  the  day  after  the  sale  was  actual- 

inade.  That  in  consequence  of  such  mistake  and  misinfor- 
adoD,  no  bidders  whatever  attended  the  said  sale,  and  no  per- 
a  bid  for  the  premises  except  the  sheriflT,  who  bid  one  hundred 
liars,  and  the  said  Jacob  C.  Howell,  who  bid  one  hundred 
id  twenty-five  dollars,  upon  which  bid  the  premises  were  struck 
rand  sold ;  that  the  said  Jacob  C.  Howell  is  the  brother  of  the 
id  complainant,  and  as  the  petitioner  believes,  attended  the 
id  sale  on  his  behalf,  but  whether  he  bid  for  the  said  property 
r  himself,  or  as  agent  of  the  said  complainant,  the  petitioner 
WWB  not,  save  from  the  declaration  of  the  said  Jacob  C 
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Howell,  made  since  the  sale,  that  h6  purchased  the  said  premi- 
ses for  himself;  that  on  the  twenty  fourth  day  of  February  hsi, 
the  petitioner,  as  adminisstratrix  as  aforesaid,  recovered  jnd^- 
ment  against  the  said  John  D.  Hester,  in  the  supreme  court  of 
New-Jersey,  whereupon  execution  issued  to  the  sheriflT  of  the 
county  of  Mercer,  by  virtue  whereof  shie  acquired  a  lien  upon 
the  premises  so  as  aforesaid  sold  to  the  said  Jacob  C.  Howell ; 
that  there  remains  due  upon  the  said  judgment  the  sum  of  two 
thousand  tlollars  of  principal,   besides  interest  and  costs,  and 
tliat  by  reason  of  said  incumbrance  the  petitioner  was  made  a 
party  defendant  in  the  said  bill  for  foreclosure ;  that  the  said 
John  D.  Hester  is  insolvent  and  utterly  unable  to  pay  his  debto; 
that  on  or  alK)ut  the  thirteenth  day  of  May,  'eighteen  hundred 
and  forty  one,  the  said  John  D.  Hester  made  an  assignment  in 
the  city  of  Philadelphia,  and   state  of  Pennsylvania,  to  one 
Amos  Phillips,  of  all  his  estate,  real  and  personal,  in  trust  fcr 
the  creditors  of  the  said  John  D.  Hester,  creating  certain  jxt- 
ferences  among  them ;  that  in  the  first  class  of  creditors  nained 
in  the  said  deed  of  assignment,  are  the  said  Jacob  Healer,  d^ 
ceased,  and  the  said  Ezekiel  C.  Howell;  that  the  petitioiier, 
administratrix  as  aforesaid,  has  presented  her  claim  agaiuttbe 
said  John  D.  Hester  to  the  said  Amos  Philips,  asrignee  as  RfHe- 
said,  and  the  same  has  been  allowed ;  that  the  said  Ezekiel  C. 
Howell  has  also  presented  his  claim  against  the  said  John D- 
Hester  for  allowance,  being  the  same  debt  to  secure  the  pay- 
ment of  which,   the  aforesaid  mortgage  was  given,  and  the 
said   claim   has   been   allowed,   as  the   petitioner  is  infom- 
ed,  and  believes,  so  far  forth  as  the  same  is  not  satisfied  by 
the  proceeds  of  the  sale  of  the  said  mortgaged  premises ;  that 
the  estate  of  the  said  John  D.  Hester,  in  the  hands  of  the 
said  assignee,  is  entirely  inadequate  and  insufficient  to  satis- 
fy the  claims  of  the  first  class  of  creditors  named  in  the  said 
assignment ;   that  the  petitioner  is  by  far  the  heaviest  oedi- 
tor  named  in  the  said  first  class,  and  is  in  truth  and  in  ftct 
entitled  to  nearly  the  whole  of  the  funds  in  the  hands  of 
the  said  assignee,  after  paying  the  dividend  of  the  said  Ezekid 
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veil  thereout;  that  by  raasoD  of  the  great  aacrifice  of  the 
lortgaged  premMs  at  the  said  sale,  the  said  Ezekiei  C 
I  is  entitled  to  draw  a  much  larger  dividend  and  shaie 
estate  ai  the  said  John  D.  Hester,  in  the  hands  of  the 
Bsigoee,  than  he  would  hare  been,  had  the  said  prenuses 
r  a  fiiir  price — to  the  great  prejudice  of  the  petitioner,  ad- 
ratiix  as  aforesaid,  and  of  the  estate  of  the  said  Jacob 
,  deceased ;  that  the  said  sale  is  prejudicial  as  well  to  the 
ts  of  the  said  E25ekiel  C.  Howell  as  of  the  petitioner,  ad- 
ratrix  as  aforesaid,  unless,  as  she  suspects  the  Imth  to  be, 
B  some  secret  arrangement  between  the  said  Ezekiei  C. 
I  and  his  brother  who  becaqne  the.purchaser,  by  which 
d  complainant  is  to  be  indemnified  and  saved  harmlesa 
t  all  loss  upon  bis  mortgage  debt  by  reason  oi  said  sale } 
lat  she  hath  by  her  agent  applied  to  the  said  Jacob  C. 
[  to  give  up  his  bid  aforesaid,  and  to  permit  a  lair  sale  of 
imises  to  be  made,  which  he  refuses  to  do,  unless  he  is 
terefor  at  the  rate  of  four  hundred  doVars  for  the  said  lot; 
le  is 'informed  and  believes,  and  charges  the  truth  to  be, 
>  deed  hath  been  made  in  pursuance  of  said  sale,  but 
e  said  George  T.  Olmstead,  sheriff  as  afofesaid,  hath  ap- 
I  the  eigbteenUi  day  of  October,  instant^  for  the  payment 
purchase  money  and  tbe  delivery  of  the  deed  to. the  said 
D.  Howell,  and  that  the  said  sheriff  will  then  deliver  tbe 
led,  unless  restrained  by  the  order  of  this  court, 
prayer  of  the  petition  is,  that  the  sale  may  be  set  aside, 
le  premises  may  be  ordered  to  be  resold,  and  in  the  mean 
lat  the  sheriff  may  be  restrained  from  delivering  a  deed 
oance  oi  the  sale,  until  tbe  further  order  of  the  court 

iling  the  petition,  tbe  following  order  was  made* 
reading  and  filing  the  petition  of  Mary  Hester,  adminis- 
of  Jacob  Hester,  deceased,  one  of  the  defendants  in  the 
^ause,  and  tbe  affidavit  thereto  annexed,  it  is  ordered  that 
e  shown  on  the  thirty-first  day  of  October,  instant,  at  the 
lOuse,  in  the  city  of  Trenton,  at  three  o'ck)ck  in  the 
23* 
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sftemoon,  why  the  sale  made  by  George  T.  (Mmstead,  ei 
sheriff  of  the  county  of  Mercer,  by  virtue  of  the  above 
execution,  of  the  mortgaged  premises  therein  described,  f 
not  be  set  aside,  and  made  null  and  vdd ;  and  that  (t 
sheriflfdo  desist  and  refrain  from  receiving  the  purchase  n 
or  delivering  any  deed  in  pursuance  of  said  sale,  unl 
further  order  of  this  court.  And  it  is  further  ordered  that  i 
of  this  order  be  served  within  five  days  from  the  date  t! 
upon  the  said  sheriff  and  purchaser,  and  also  upon  the  si 
of  the  complainant. 

The  matter  came  on  to  be  heard  upon  the  rule  to  show 
Upon  the  hearing,  the  facts  stated  in  the  petition  were 
ted.  It  was  also  admitted  that  the  premises  in  questio 
duly  advertised  according  to  law,  in  a  newspaper  print 
circulating -in  the  city  of  Trenton,  and  in  five  or  more 
places  in  the  city  and  vicinity,  by  hand-bills;  that  tl 
was  made  on  the  day  mentioned  in  the  petition,  at  the 
of  William  Snowden,  inn-keeper  in  Warren  street,  in  sai 
that  it  was  publicly  cried  in  and  along  said  street  for  roo 
an  hour  and  a  half  immediately  before  it  was  struck  of 
it  was  struck  off  at  about  four  o'clock  in  the  afternocH 
the  petitioner  resides  at  the  upper  end,  of  Warren  street, 
oity,  and  that  her  son,  Isaac  A.  Hester,  lives  with  her 
same  house. 

H,   W.  Chreen^  for  petitioner,  in  support  cf  the  ml) 
Williamson  v.  Dale,  3  John,  Chan.  890 ;  Requa  v. 
Paige,  339  ;  Seaman  v.  Riggins  et  al  1  Qreeris  Cha 

S.  O.  PottSy  contra. 

The  Cbancellor.  The  case  is  within  the  princtpl 
authorities  cited.  The  sale  must  be  set  aside,  and  a 
made,  upon  the  payment,  by  the  petitioner,  of  the  expense 
first  sale,  and  the  costs  of  this  motion. 


CASES 

ASJUDOSD  HI 

THE  COURT  OP  CHANCERY 

OF  THE  STATE  OF  NEWJERSEY, 
APRIL    TERM,    1843. 


James  Thompson  v.  George  Enole  and  others. 

TWooort  will  not  by  iojiinotioii  protect  a  ptitj  who  hu  been  erroneoatljr 
pat  into  poftetnon  of  land  under  a  writ  of  reititationt  eepeciallj  when  hie 
tiMe  bae  not  been  eetabliihed  at  law. 

It  Meme  that4i  partj  hte  no  ri^ht  to  a  diecorerj,  nor  to  the  prodaetion  of 
title  deede  relating  alone  to  hit  adTenary'e  title.* 

The  parehaeen  of  real  eetate  are  entitled  to  be  heard  before  mj  decree  ii 

made  impeaching  the  yalidity  of  the  eale  onder  which  they  claim  title. 
Where  a  right  hte  been  repeatedly  eetabliehed  tt  law,  or  where  the  tame  right 
ie  sobject  to  be  controTerted  by  different  penMns,  a  court  of  equity  may  put 
an  end  to  litigation  by  restraining  iuita  tt  lew  and  eettling  the  whole  con- 
tfoverqr*  or  if  need  be,  by  directing  a  eingle  trial  at  law. 
■  Boillie  court  will  not  interfere  to  quiet  the  poeieeeion  of  a  party,  where  them 
hae  been  no  trial  of  the  right  at  law,  and  where  there  ii  but  one  adverte 
claimant. 

W.  HeUstedf  for  complainant. 

The  defendant  will  be  required  to  produce  the  deed  on  which 
his  title  rests :  1  Sopkins,  143 ;  2  Haywood^  226 ;  1  Paige, 
384;  2Eq.Dig.i6. 

•  See  WignmMDiseo9§ry;  eec  31,  33;  3  Sior^M  Eq.  eec  1490,  note  IL 
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Under  the  general  prayer  of  the  bill  of  complaifl^  die 
court  can  order  the  deed  to  be  cancelled:  Miifardfs  PL  31, 37; 
6  Vesey,  406;  Beames'  Pleas/iU]  U  Ve3ey,33;  1  JRimM 
569;  17  Veset/,  111;  1  Vesey  and  R244;  14  FeMy,72;  10 
Vesey,  200. 

The  claim  of  Engle  may  be  adjusted  and  settled  upon  thi» 
bill :  6  Paige,  493. 

The  complainant  should  be  quieted  in  hit  passwribn:  9 
Cranch,  462, 468  ^,  2  7oAn.  CAan.  625 ;  2  £9.  /J^g*.  99, 101,  lOi 

The  sale  made  by  virtue  of  the  orphans'  court,  should  be  art 
aside.  The  administrator  by  whom  the  sale  was  made,  wii 
interested  in  the  purchase:  8  Cawen,  362;  8  TTA^a/cm,  421 ; 
6  Vesey,  767;  8  Vesey,  337,  343;  3  Paige,  178,  2  Bab. 
175;  6  Hals.  391 ;  Coxe,  16 ;  I  Mod.  Chan.  91  ;  I  Bar.  and 
Gill  61. 

The  order  of  the  orphans'  court,  directing  the  sale,  was  ob- 
tained by  fraud  :  Saxton,  260 ;  2  John.  Chan.  62. 

The  orfrfians'  court  had  no  jurisdiction  of  the  case.  Then 
were  no  debts  to  be  paid :  6  Hals.  343. 

The  orphans'  court  have  no  authority  to  direct  a  sale  of  hods 
which  have  escheated  to  the  state:  14  East.  13,  14;  I  Bladi. 
Com. 261 ;  1  Hen.  and  Mun.  85  ;  6  Hals.  1 ;  3  Cranch^Ti] 
12  Whenton,  540;  8  Wheaton,  253;  Cruise's  Dig. ""  Es- 
cheat f  4  Kent's  Com.  421 ;  Saxton,  518,  260;  6  Cranck, 
173 ;  10  Peters,  449  ;  17  John.  145  ;  11  Mass.  264. 

A.  O.  Zabriskie,  for  defendanto.  ^ 

The  jurisdiction  of  this  court  does  not  extend  to  a  case  wboe 
the  whole  question  is  one  of  title :  2  Eq.  Dig.  23  ;  Jerem^i 
Eq.  258;  2  Vesey,  122;  1  Dess.  109;   1  John.   Chan.  HI; 

2  Ibid,  524 ;  3  Ibid,  302. 

The  court  will  only  compel  a  discovery  or  the  production  d 
title  deeds,  relating  to  a  party's  own  title,  and  not  to  his  adver- 
sary's: Cooper's  Eq.  58 ;  2  Eq.  Dig.  49. 

The  decree  of  the  orphans'  court  is  condusive  in  this  coitft^ 

3  Harr.  73. 
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The  Chancellor.  The  Bill  in  this  case,  preeents  a  com- 
pBeated  state  of  fitcts,  and  seeks  various  kinds  of  relief.  It  re- 
lates to  the  estate  of  John  'G.  Leake,  who  died  in  the  year 
eighteen  hundred  and  twenty-seven,  possessed  of  considerable 
real  property  in  the  county  of  Bergen.  This  property,  it  was 
supposed,  escheated  to  the  state,  from  a  foilure  of  heirs  capable 
of  inheriting  it,  and  trustees  were  accordingly  appointed  by  the 
legiriature  to  take  it  in  charge.  After  a  short  time,  claimants 
presented  thiemselves  for  the  lands,  representing  that  they  were 
Che  heirs  at  law,  and  entitled  to  the  inheritance.  The  legislature 
not  being  able  to  ascertain  the  truth  of  these  various  applica- 
t.ioii8,  in  the  year  eighteen  hundred  and  thirty-seven,  appointed 
comniissionerB,  with  power  to  investigate  the  subject,  and  with 
direction  to  the  attorney  general,  in  case  they  decided  in  fovor 
of  any  applicant,  to  release  to  him  all  the  right  of  the  state  in 
the  lands,  upon  payment  of  the  costs  and  expenses,  which  the 
etate  had  paid  or  was  liable  for.  By  this  decision,  the  state,  and 
all  the  applicants  who  came  before  the  commissioners,  were,  by 
the  terms  of  the  act,  to  be  bound.  The  commissioners  met  and 
decided  in  favor  of  the  complainant,  as  the  heir  at  law  of  John 
O.  Leake,  and  the  attorney  general  released  to  him,  accordingly, 
all  the  right  and  title  of  the  state.  Not  being  able  to  accommo- 
date the  biU  of  charges  claimed  by  the  trustees  under  the  state, 
(the  same  not  being  satisfieictory,  as  presented,)  the  expedient 
was  adopted,  of  releasing  the  lands  by  the  attorney  general, 
subject  to  this  claim  for  costs  and  charges,  when  finally  ascer- 
tainkd.    This  is  the  position  of  the  complainant. 

John  Engle;  the  defendant,  was  the  acting  trustee  on  the  part 
of  the  state,  for  these  lands,  and  was  also  administrator  of  the 
Leake  estate,  appointed  by  the  orphans'  court  of  the  county  of 
Bergen.  As  administrator,  he  obtained  an  order  of  the  said 
orphans'  court,  and  sold  certain  portions  of  the  land  to  Merselis 
J,  Merselis,  and  to  a  Mr.  Townsend,  which  the  purchasers  went 
into  possession  of,  and  have  occupied  ^ver  since.  A  part  of  Mer- 
aelis's  purchase  he  sold  to  Engle,  subsequently,  and  it  is  alleged, 
upon  a  firaudulent  contract,  entered  into  at  the  time  he  purcha* 
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fled.  There  is  abo  a  tract  of  eeveDteen  acrefli  which  the  de- 
fendant, Engle,  is  still  in  poesession  of,  claiming  according  to  hii 
answer,  under  a  title  adverse  to  the  complainant's. 

Upon  the  release  made  by.  the  attorney  general,  of  the  rigbt 
of  the  state  in  the  Leake  lands,  to  the  compiainanti  he  was  pot 
into  possession  of  all  of  them,  except  such  as  had  been  sold  to 
Merselis  and  l^ownsend,  and  the  seventeen  acre  tract  The 
property  being  thus  circumstanced,  Engle,  as  the  faiU  chaipi^ 
caused  suits  in  ejectment  to  be  brought  against  the  tenants  of 
the  complainant,  who  ignorantly  suffered  judgment  to  IM 
against  them ;  but  the  supreme  court,  on  application  madkf  {i 
them,  and  the  true  state  of  fieicts  being  made  known,  ooM 
restitution  to  be  made  to  the  tenants  of  the  complainant,  of  (lie 
lands  which  had  thus  been  taken  from  them,  under  the  eject- 
ment suits.  In  making  restitution,  however,  under  the  com- 
plainant's direction,  they  gave  him  the  possession  of  the  seven- 
teen acre  tract,  which,  in  fietct,  had  never  been  claimed  by  En- 
gle, in  the  suits  in  the  supreme  court,  but  which  he  bad  been 
long  in  the  possession  of,  before  the  suits  were  brought  The 
complainant,  therefore,  obtained  by  his  motion,  not  only  reaton- 
tion  of  all  he  had  lost  under  the  ejectments,  but  he  got  the  poo-  ' 
session  of  another  tract,  entirely,  the  seventeen  acre  tract  En- 
gle was  proceeding  to  have  this  matter  rectified  by  application  to 
the  supreme  court,  when  the  complainant  filed  this  bilL 

The  object  of  the  bill  is, 

1.  To  restrain  the  defendant,  Engle,  from,  further  proceeding 
in  the  supreme  court,  to  be  reinstated  in  his  possession  of  the 
seventeen  acre  tract 

2.  To  procure  an  inspection  of  the  deed  under  which  Engie 
claims  title  to  the  seventeen  acre  tract 

3.  For  an  account  of  the  rents  and  profits  received  by  Eogiej 
as  trustee  under  the  state,  and  for  a  settlement  and  dischaigeof 
bis  claim  as  trustee,  against  the  estate. 

4.  That  the  sale  made  of  the  lands  under  an  order  of  the 
orphans'  court,  may  be  set  aside  as  fraudulent  and  void. 

5.  For  an  account  for  waste  committed  on  the  lands. 
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6.  That  eomplainaiit  may  be  quieted  in  hk  possesrion. 
WithoBt  forming  any  fiivoraUe  o|Hnion  of  the  coune  puiBued 
by  the  defendant,  Engle,  in  refereoce  to  this  estate,  I  still  think 
there  is  no  propriety  in  the  present  bill.    To  grant  relief  in  such 
a  ease,  ^rouM  yiolate  the  settled  practice  of  the  court. 

The  greet  object  of  the  IhU,  no  doubt,  was  to  obtain  the  in- 
JBOcCion,  and  thus  retain  the  possession  of  the  seventeen  acre 
tract.  The  injunction  was  granted  upon  the  ex  parte  view  pre- 
aemed  by  the  bill,  but  after  further  consideration  and  knowledge 
of  fbe  fhcts,  it  was  dissolved.  The  application  for  the  injunction 
I  dearly  wrong.  The  complainant  had,  by  his  writ  of  resti- 
D,  lieen  placed  in  possession  of  land  which  had  never  been 
taken  from  him,  and  the  defendant  was  entitled  to  have  that 
ymlttw  set  right 

The  great  difllcidty  in  the  way  of  the  complainant  is,  that 
liiB  title  to  the  property  is  denied  by  the  defendant,  and  has  never 
lieen  established  at  law.  I  speak  now,  particularly  of  the  seven- 
teen acre  tract^  nor,  indeed,  has  he  ever  had  the  possosoioo  of 
it,  escoept  for  a  short  time,  under  the  writ  <rf  restitution.  Be- 
fore the  eonqdainant  can  call  the  defendant  in  question  rmpecUr 
ing  this  lot,  he  must  establish  his  title  at  law.  The  act  of  the 
legislatture,  constituting  a  commissioQ  to  ascertain  the  heirs  to 
^.bie  estate,  and  the  subsequent  release  of  all  the  rights  of  the 
Mate  by  the  attorney  general,  did  not,  necessarily,  give  a  title  to 
the  complainant ;  it  was  nothing  more  than  a  relinquishment  of 
the  claim  on  the  part  of  the  state,  and  it  was  expressly  provi- 
ded by  the  act  itself,  it  would  seem,  that  the  state  and  such 
dauDants  only  as  came  before  the  commissioners,  should  he 
cifiected  by  their  decision.  It  would,  upon  no  principle,  be  jurti- 
fiable,  to  bind  parties  not  before  the  commissioners,  nor  did  the 
li^Mature  intend  so  to  do.  The  defendant  says,  in  hb  answer, 
that  he  claims  the  seventeen  acre  tract  by  an  adverse  tilfe, 
and  that  be  is  in  possession.  If  the  complainant  has  a  ri^  lo 
this  lot,  the  courts  of  law  are  open  to  him,  and  he  must  teha 
that  course. 

The  prayer  for  the  inspection  of  the  deed,  under  which  SLagfo 
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claims  title  to  the  eeventeen  acre  tract,  has  been  complied  widi, 
without  opposition,  and  therefore  no  difficulty  exists  on  thai  pait 
of  the  case.  I  must  not  be  understood,  however,  assanctioBin; 
the  principle,  that  a  party  has  a  right  to  the  productioD  of 
deeds  which  relate  alone  to  the  adversary's  own  title.  In  Coop- 
er's Eq.  68,  it  is  said  that  the  plaintiff  shall  have  a  discoTery  of 
80  much  as  relates  to  his  own  title,  and  shall  not  piy  into  thai  of 
the  defendant 

The  release  of  the  right  of  the  state,  can  only  discharge  the 
interest  in  the  lands  from  that  time,  and  therefore  I  see  do  pro- 
priety in  the  complainant's  having  an  account  from  En^ 
during  the  time  he  had  the  possession  of  the  lands  as  trustee. 
After  the  release,  the  complainant  had  the  possession,  and  before 
that,  Engle  acted  as  a  trustee  for  the  state,  and  as  such  must 
account  to  the  state  and  not  to  the  complainant  So  also  the 
claim  of  Engle  for  his  compensation  and  expenses  as  trustee,  is 
with  the  state,  and  must  be  settled  in  hb  account  for  the  rents 
and  profits.  It  is  one  account  On  the  one  side,  he  will  be 
charged  for  the  rents  and  profits  of  the  estate  in  his  hands,  and 
on  the  other,  credited  with  the  expenses  and  his  compensation 
as  trustee. 

As  to  that  part  of  the  prayer  of  the  bill  which  seeks  to  set 
aside  the  proceedings  in  the  orphans'  court,  and  a  sale  of  a  por- 
tion of  the  property  to  Merselis  and  to  Townsend,  it  is  a  suffi- 
cient answer,  that  the  proper  parties  are  not  before  the  court 
Merselis  is  named  as  a  defendant  in  the  bill,  but  he  was  never 
brought  before  the  court  by  subpcena,  and  at  his  death,  which 
occurred  since  the  commencement  of  this  suit,  the  complainant 
went  on  without  making  his  heirs  or  representatives  parties. 
These  purchasers  are  entitled  to  be  heard  before  any  decree  m 
made  unpeaching  the  vaUdity  of  the  sale  under  which  the/ 
claim  title. 

The  last  prayer  asks  that  the  complainant  may  be  quieted  in 
his  possession.    Such  prayer  can  have  no  application  to  a  casf 
like  this.   Where  a  right  has  been  repeatedly  established  at  law 
or  where  the  same  right  is  subject  to  be  controverted  by  a  gte 
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maay  peraooB,  a  ooort  of  equity  will,  in  tome  casas,  put  an  end 
Id  strife  and  litigation,  by  reetraining  auits  at  law,  and  settling 
the  whole  case  at  onoe,  or  if  need  be,  by  ditiecting  a  single  trial 
at  law.  But  here  there  has  been  no  trial  of  the  right  at  all,  nor 
are  there  any  other  parties  involved  than  the  complainant  and 
tha  defendant,  En^e:  2  StDry's  Eq.  147. 

As  the  com|dainant  has  not  been  able  to  satisfy  me  of  his  right 
to  rdief  tm  the  groimds  on  which  it  is  sought,  I  must  dismiss 
the  bio,  with  costs. 

Decree  accordingly. 


Joseph  Shehpard  v.  Reuben  Hunt  and  others* 

^  tlie  jMr  Mf enteen-  handred  and  twenty.fi?e,  «  tract  of  land  was  deviMd 
^ka  the  benefit  of  a  free  tcbool  in  **  the  ttnomhip  of  Greenwich.**  In  the 
^MT  eereateen  hundred  and  fortj.nine,  the  tame  land  waa  conTeyed,  by 
(eevMB*  aeidig  on  behalf  of  the  **  town  of  Oreenwieh,"  by  indentare,  to 
^.  8.,  xeeenring  a  yearly  rant  of  thirteen  pooada,  to  be  paid  unto  the  true- 
^«ee  for  the  time  being,  aa  they  ahall  be  choaen  by  the  inhabitants  of  **  the 
<«t0ii  of  Greenwich**  included  within  certain  boundaries  in  the  said  deed 
iMutlctilarty  specified.  The  rent  was  paid  for  about  eighty  years  to  the  trus- 
a^M  ehoeen  by  **  the  town  of  Greenwich."  Held,  that  D.  8.  and  those  claim. 
tii|^  SBclar  him,  were  boand  to  pay  the  rent  reaenred  to  the  trustees  chosen 
l>j  iba  town  of  Greenwich,  pursuant  to  the  reservation  in  the  aaid  deed,  and 
not  to  the  inhabitants  of  the  "township  of  Greenwich.** 
a^ti«  grantee  in  a  deed,  and  those  claiming  under  him,  cannot  deny  the  bind. 

tag  iuithority  of  a  reservation  in  the  deed. 
^"^Bg  aeqaieseence  in  a  given  construction  of  an  instrument,  renders  it  un. 
I  and  Impolitic  to  change  such  construction. 

i  policy  ibrbide  the  disturbance  of  rights  ancient  and  well  settled  by  the 
i  of  the  parties  In  islarest 


Biix  of  interpleader.    The  case  was  this.    Zachariah  Bar^ 
iro\r,  in  and  by  bis  last  will  and  testament,  bearing  date  on  the 
Uiiitaeth  day  of  July,  in  the  year  of  our  Lord  seventeen  hun- 
ted and  twenty-five,  duly  executed  to  pass  real  estate,  gave  and 
S4 
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devised  as  follows :  "  Imprimis.  I  will  that  aU  my  just  and  hon- 
est debts  be  paid  which  I  owe  to  any  man ;  then  I  give  to  my 
well  beloved  mother-in-law,  Mary  Field,  all  my  fiirm  and  plan- 
tation, with  dwelling-houses,  out-houses,  d&c  during  the  term  of 
her  natural  life.    Item.  It  is  my  will  that,  after  the  decease  of 
my  mother-in-law,  Mary  Field,  I  give  the  said  iarm  for  the 
benefit  of  a  free  school  for  the  township  of  Greenwich  for  ever." 
After  the  death  of  the  devisor,  it  appearing  that  be  bad  ac- 
quired title  to  the  said  devised  premises  under  John  Fenwick, 
and  his  title  appearing  to  be  defective,  the  inhabitants  of  the 
town  of  Greenwich  procured  one  Ebenezer  Miller  to  procure 
a  good  title  for  the  said  premises  from  the  proprietors  of  West 
New-.lprsey,  which  was  done.    A  survey  of  the  said  tract  un- 
der title  from  the  proprietors,  having  been  made  in  the  name  of 
the  said  Ebenezer  Miller,  on  the  fourteenth  day  of  November, 
seventeen  hundred  and  forty-nine,  the  said  Ebenezer  Miller, 
together  with  Ananias  Sayre  and  Thomas  Ewing,    attorneys 
duly  constituted  by  the  inhabitants  of  the  town  of  Greenwich, 
conveyed  the  said  premises,  by  deed  of  indenture  bearing  date 
on  the  day  and  year  last  aforesaid,  unto  David  Sheppard,  his 
heirs  and  assigns,  for  the  consideration  of  live  shillings,  yielding 
and  paying  therefor  the  yearly  rent  of  thirteen  pounds,  current.^ 
money  of  New- Jersey,  on  the  first  day  of  December  in  eaci^ 
year,  "  unto  the  trustees  for  the  time  being,  as  they  shall  be= 
chosen  by  the  inhabitants  of  the  town  of  Greenwich"  containeczzi 
in  certain  bounds  in  the  said  deed  particularly  specified;  a^E. 
which  said  yearly  rents,  with  the  arrearages  thereof,  were  b^*^ 
the  terms  of  the  said  deed  "  to  be  and  remain  for  the  use,  bcn&u 
fit  and  maintenance  of  a  free  school  to  the  inhabitants  of  th  -^ 
town  of  Greenwich,  aforesaid,  that  are  contained  in  the  abor^^ 
mentioned  bounds,  their  heirs  and  assigns  for  ever."    And  I  ^^ 
case  the  said  rent  should  be  at  any  time  in  arrear,  the  truste^s^ 
of  the  said  inhabitants  of  the  town  of  Greenwich,  chosen  fc^ 
the  time  being,  or  any  of  them,  were  by  the  said  indentu^^ 
authorized  and  empowered  to  enter  on  the  premises  and  dkiUsiMk 
for  the  same. 
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Immediately  after  the  execution  of  the  said  deed,  and  by 
iftoe  thereof,  the  said  David  Sheppard  entered  into  possession 
r  the  said  premieiBs,  and  he  and  his  heirs  continued  to  hold  the 
lid  premises,  and  paid  the  rent  reserved  by  the  said  deed,  regu- 
irly  up  to  the  first  day  of  December,  eighteen  hundred  and 
mty-four,  to  the  trustees  chosen  by  the  inhabitants  of  the  town 
r Greenwich,  as  described  by  the  said  indenture,  and  the  same 
^88  expended  for  the  benefit  of  a  free  school  for  the  said  inhabi* 
uits. 

In  the  year  eighteen  hundred  and  thirteen,  Joseph  Sheppard, 
M  defendant,  purchased  a  part  of  the  said  premises,  subject 

>  the  rent  reserved  in  the  said  indenture ;  whereupon  an  agree* 
lent  was  entered  into  between  him  and  the  inhabitants/)f  the 
&id  town  of  GreenwiclK  by  which  the  portion  of  the  said  rent 

>  be  paid  by  the  said  Joseph  Sheppard,  was  fixed  at  twenty- 
ve  df^ars  and  twenty-fi\re  cents,  which  was  paid  by  him  an- 
ually  to  the  said  trustees,  from  the  year  eighteen  hundred  and 
lirteen  up  to  the  first  of  December,  eighteen  hundred  and  thir- 

The  inhabitants  of  the  town  of  Greenwich  are  not  a  body 
orporate  in  law — the  township  of  Greenwich,  €is  incorporated 
y  law,  embracing  considerable  territory  not  contained  in  the 
vwn  of  Greenwich  as  described  in  the  said  indenture.  From 
le  making  of  the  said  indenture,  the  inhabitants  of  the  said 
»wn  of  Greenwich,  as  described  in  the  said  indenture,  from  time 
» time  chose  trustees,  and  maintained  a  free  school  with  but  little 
itermisoon ;  and  on  the  twentieth  of  March,  eighteen  hundred 
nd  forty-one,  they  duly  elected  Reuben  Hunt  and  four  others 
ustees  of  the  said  inhabitants.  The  said  Joseph  Sheppard 
aviog  refused  to  pay  the  rent  in  arrear,  the  trustees  so  elected 
rere,  by  a  vote  of  the  inhabitants,  instructed  to  file  a  bill  in 
hancery  for  the  recovery  of  the  said  rents.  Accordingly,  on 
36  twenty-fourth  of  February,  eighteen  hundred  and  forty-two, 

bill  was  filed  in  tliis  court  by  the  said  Reuben  Hunt,  Enoch 
lulford,  David  Jones,  Samuel  C.  Fithian  and  Charles  B.  Fi- 
liao,  ithe  trustees  so  elected  as  aforesaid,)  on  behalf  of  them 
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■elves  and  aH  other  the  iDhabitants  of  the  town  of  Greenwich, 
agaioet  the  said  Joseph  Sheppard,  for  the  recovery  of  the  said 
rent  in  arrears,  setting  forth  substantially  the  above  related 
&cts. 

On  the  thirteenth  of  July,  eighteen  hundred  and  forty-two, 
the  said  Joseph  Sheppard  filed  a  bill  of  interpleader  against  the 
complainants  in  the  original  bill,  and  against  the  inhalutants 
of  the  township  of  Greenwich,  in  the  county  of  Cumberland. 
The  bill  of  interpleader  states,  among  other  things,  that  the 
premises  were  conveyed  to  the  complainant  with  a  covenant  of 
warranty  against  all  claims  '' except  the  annual  or  yearly  an- 
nuity, right  or  demand,  which  the  township  of  Greenwich  hath 
on  the  premises  for  ever ;"  that  the  complainant,  from  the  time 
of  the  said  conveyance,  paid  the  said  yearly  rent  of  twenty-five 
dollars  and  twenty-five  cents  to  the  inhabitants  of  the  town- 
ship of  Greenwich ;  that  he  continued  such  payments  until  he 
was  notified  that  payments  to  the  township  of  Greenwich  wonld 
be  contested^  and  that  the  complainant  would  be  held  respcHM- 
ble  for  the  whole  of  said  rent  to  the  inhabitants  of  the  town  of      ' 
Greenwich  ;  that  he  is  ready  and  willing  to  pay  the  said  rent,       ^ 
but  both  of  the  said  parties  persisting  in  their  claims,  and  the     < 
complainant  being  wholly  ignorant  to  whom  the  said  rents  right*    — : 
fully  belonged,  could  not  with  safety  pay  either,  until  the  rights   ^ 
of  the  claimants  were  settled  by  a  competent  tribunal ;  that  by  "^ 
an  act  of  the  legislature  of  the  state  of  New-Jersey,  passed  the^^ 
nineteenth  of  January,  A.  D.  seventeen  hundred  and  totij —  ^ 
seven,  the  county  of  Cumberland  was-  set  oflT  from  the  eoolh — =^ 
ern  part  of  the  county  of  Salem  ;  and  in  and  by  the  said  art.    ^^ 
the  township  of  Greenwich  was  incorporated,  and  the  boonda-  ^.«* 
ries  thereof  particularly  defined ;   the  said  boundaries,  aa 
seribed  by  the  said  act,  being  much  more  extensive,  and  < 
bracing  a  greater  number  of  inhabitants,  than  the  town  < 
Greenwich  as  defined  in  the  said  indenture  to  David  Sheppan 

An  answer  was  filed  to  the  bill  of  interpleader,  by  the  ( 
plainants  in  the  original  bill,  in  which,  among  other  thinf^^i 
tbey  state,  that  tbey  have  reason  to  believe  that  the  boundari^ 
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of  the  township  of  Greeawich,  at  the  dale  of  the  said  devise  by 
the  said  Zechariah  Barrow,  were  different  from  the  boundaries 
of  said  township  as  prescribed  in  the  act  creating  the  county  of 
Cumberland,  but  that  they  were  unable  with  certainty  to  ascer- 
tain the  same ;  they  deny  that  the  said  Zachariah  Barrow  had 
any  title  to  the  said  premises,  and  insist  that  the  inhabitants  of 
the  town  of  Greenwich  acquired  title  from  the  council  of  propri- 
e(orB ;  that  by  the  conveyance  to  the  said  David  Sheppard,  the 
rent  was  reserved  to  the  inhabitants  of  the  town  of  Greenwich, 
as  described  in  the  said  deed,  and  that  the  said  conveyance  and 
reservation  were  acquiesced  in  for  nearly  a  century  ;  they  deny 
that  the  said  rent  was  ever  paid  to  the  inhabitants  of  the  town- 
ship of  Greenwich,  but  insist  that  it  was  always  paid  to  the 
trustees  chosen  by  the  inhabitants  of  the  town  of  Greenwich, 
in  accordance  with  the  reservation  in  the  said  deed,  or  to  others 
"Wiih  their  assent  and  concurrence.    They  allege  that  the  town- 
ship of  Greenwich  have  in  fact  abandoned  all  claim  to  the  said 
t^eois;  that  the  said  Joseph  Sheppard  is  himself  the  party  in 
icitorest,  and  has  set  up  the  claim  on  behalf  of  the  inhabitants 
of  the  township  of  Greenwich,  to  defeat  the  just  claim  of  the 
defendants  to  the  said  rents. 

The  cause  was  heard  upon  the  bill  of  interpleader,  answer, 
t^Iication  and  proofe. 

R.  P.  Thotnpsotij  for  complainant. 

At  the  April  torm  of  this  court,  eighteen  hundred  and  forty- 
two,  a  suit  was  commenced  by  Reuben  Hunt  and  others, 
against  Joseph  Sheppard,  the  above  complainant,  to  enforce  the 
payment  of  certain  rents  to  which  the  complainants  in  that 
Buit  alleged  themselves  to  be  entitled.  These  rents  had  been 
^  source  of  dispute  and  controversy  between  the  ''town  of 
Greenwich"  and  the  "  township  of  Greenwich,"  in  Cumbeiland 
county;  both  parties  claiming  the  right  to  receive  them,  and 
^ch  insisting  that  Sheppard,  the  present  complainant,  should 
pay.  to  them. 

By  the  records  of  the  township,  it  appears  that  from  eighteen 
24* 
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hundred  and  nine  to  eighteen  hundred  and  thirtj-two^  the 
town  meeting  disposed  of  these  rents  of  the  town  place,  io  tbt 
building  of  a  schod  and  town  house,  and  for  the  purposes  of 
education  in  the  township. 

In  some  of  the  years,  the  rent  was  paid  to  the  trustees  for  tk 
"town,"  and  in  others  to  the  "school  committee  of  the towoihip,'' 
but  no  dispute  appears  to  have  arisen  until  the  year  eighteen 
hundred  and  thirty-one,  when  there  is  found  an  order  of  the 
township  meeting  "  that  the  school  committee  be  authoriied  to 
call  upon  the  person  who  has  possession  of  the  papers  reepect- 
ibg  the  town  place  belonging  to  the  township,  and  request  tbem 
for  the  township."  In  eighteen  hundred  and  thirty-two,  at  the 
township  meeting,  the  town  clerk  is  directed  to  take  charge  of 
these  papers  for  the  township.  In  eighteen  hundred  and  thirtf* 
five,  at  the  township  meeting,  a  resolution  was  passed  "that the 
collector  of  the  township  is  authorized  to  receive  the  money 
arising  from  the  town  place." 

In  eighteen  hundred  and  thirty<eix,  at  the  annual  townhip 
meeting,  a  preamble  and  resMutions  were  adopted,  affinniaf 
the  rights  of  the  township  to  these  rents,  and  again  asmiting 
the  authority  of  the  collector  of  the  township  to  receive  them. 

At  the  same  meeting  a  resolution  is  passed  "  that  all  the  pa* 
pers  relative  to  the  property,  be  presented  to  the  governor  of  this 
state,  and  obtain  his  opinion  to  whom  the  yearly  rents  of  said 
property,  in  justice  and  equity  belong."  The  committee  ap- 
pointed waited  on  the  governor,  who  declined  to  give  any 
opinion. 

In  eighteen  hundred  and  thirty-nine,  the  township  meeting 
authorize  the  clerk  to  call  on  Joseph  Sheppard  and  BenjamiB 
Tyler  for  the  sum  due  for  the  township  place,  and  if  they  I^ 
fuse  to  pay,  that  the  clerk  be  directed  to  prosecute  them. 

In  consequence  of  the  state  of  facts  exhibited  by  the  leooid 
above  referred  to,  Joseph  Sheppard  refused  to  pay,  after  eigh- 
teen hundred  and  thirty-six,  until  Uie  matter  could  be  ItgaSij 
settled,  and  the  proper  person  to  whom  he  might  pay,  should  be 
ascertained. 
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Tbe  matter  eontinued  to  be  disputed  between  the  parties  un- 
til tbe  year  eighteen  hundred  and  forty-two,  when  tbe  suit  was 
brought  in  this  court. 

Joseph  Sbeppard  being  thus  sued  by  those  who  represented 
the  ^  town  of  Gfeenwich,"  was  advised  by  counsel,  that  his 
proper  and  safe  course  was  to  file  a  bill  of  interpleader,  and  thus 
lo  seek  the  opinion  of  this  honorable  court  to  which  of  the  coo- 
leoding  claimants  he  could  with  safety,  and  according  to  law, 
pay  the  rant  due. 

The  complainant  made  the  representatives  of  the  '^  town"  and 
^  the  inhabitants  of  the  township  of  Greenwich"  both  defend- 
ants.   The  former  only  have  answered  his  bill. 
WhaA  is  tbe  proper  oflke  of  a  bill  of  interpleader  ? 
This  bill  is  preferred  where  two  persons  claim  of  a  third  the 
Bame  debt  or  the  same  duty,^  if  rent  be  demanded  of  a  tenant 
by  two  several  persons,  and  be  be  ignorant  to  which  it  is  actu- 
ally payable,  he  is  entitled  to  protect  himself  against  their  sepa- 
tmte  claims,  by  exhibiting  against  them  a  bill  of  interpleader. 
^Blak^a  Chan.  31 ;  I  Mad.  Chan.  172 ;  Cooper'n  Equity,  45. 
Tbe  counsel  of  the  defendants  asserts,  and  cites  authorities 
to  prove,  that  the  claim  must  be  persisted  in  at  the  time  the  bill 
i«  filed ;  and  then  remarks  ''  in  this  case  the  township  have  actu- 
ally abandoned  all  daim  to  this  rent"    I  answer,  the  claim  has 
always  b^n  insisted  upon,  and  so  far  from  being  abandoned, 
the  proof  is  directly  otherwise. 

The  only  evidence  of  an  abandonment  by  the  township  on 
^hich  defendants'  counsel  relies,  is  the  refeord  of  the  township 
meeting  of  eighteen  hundred  and  forty-one,  March  ninth, 
^heie  a  resolutign  is  passed^  authorizing  the  clerk  to  give  up 
the  papers  to  the  clerk  of  the  trustees  of  the  town  school  house, 
and  there  is  also  a  statement  that  a  gentleman  of  the  bar  had 
given  his  opinion  that  the  annuity  could  not  be  recovered  by 
the  township  clerk. 

But  did  the  township  decide  that  tbe  claim  they  had  made, 
and  year  after  year  insisisted  on,  was  abandoned  ?  If  so,  where 
is  the  reoovd  of  it?    IMd  they  ever  obtain  an  opini(m  that  tbe 
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'^  inhabitants  of  the  township  of  Greenwich"  oonld  not  recover 
the  rent?  If  abandoned  it  would  have  been  recorded  in  the 
minutes  of  the  township. 

But  if  it  is  contended  that  the  claim  was  abandoned  by  giving 
up  the  papers,  why  was  not  the  complainant  informed  of  it? 

The  counsel  of  the  defendants,  aware  that  this  was  important, 
and  that  he  could  not  prove  it,  has  submitted  interrogatories  to 
the  complainant,  one  of  which  is  this,  '^Was  you,  or  was  you 
not  informed,  or  did  you  not  hear  after  the  meeting  of  the  in- 
habitants of  the  township  of  Greenwich,  held,  &c.j  March, 
eighteen  hundred  and  forty -one,  that  the  said  meeting  bad  re- 
linquished all  claim  to  said  rent,"  ice.  1 

Now  the  answer  of  the  complainant  to  the  fourth  interroga- 
tory is,  "I  was  not  present  at  the  meeting,  &xs.,  in   March^ 
eighteen  hundred  and  forty-one,  but  I  was  informed  some  time 
afterwards  that  the  papers  relative  to  the  town  place  dispute    . 
were  to  be  given  up,  but  I  was  not  informed  that  the  claim  a 
of  the  township  to  the  rents  was  relinquished,  but  on  the  con-  ^ 
trary,  I  have  always  understood  that  the  claim  of  the  townships^ 
is  insisted  upon,  and  will  be  maintained  until  the  chancellor  oft^^ 
the  state  shall  settle  the  matter  between  the  parties." 

This  is  the  proof  in  the  cause,  and  shows  that  if  any  aban-.^ 
donment  of  this  claim  was  ever  made,  (which  is  expressly  dess= 
nied  by  the  complainant,)  it  was  never  made  known  to  himg — 
but  that  the  claim  was  always  asserted  and  ineosted  upon. 

The  defendants'  counsel  remarks,  that  no  demand  has  bee    ^ 
made  on  Sheppard;  the  complainant,  by  the  township, 
the  town  meeting  of  eighteen  hundred  and  forty-one. 

This  can  have  no  influence  either  for  or  against  him ;  it  ^ 
well  known  that  he  had  declared  his  intention  not  to  pay,  wok^ 
desired  the  parties  to  have  it  settled  by  a  legal  tribunal ;-  a  ne*^* 
or  continued  demand  upon  him  could  not  have  altered  his  deles'* 
mination.    He  expressly  states  in  his  bill,  under  oath,  that  ba^ 
parties  had  made  this  claim,  that  he  had  been  threatened  t»y 
both  with  prosecution,  that  he  proposed  to  submit  the  same  U) 
arbitration,  or  to  the  decision  of  some  gentleman  learned  in  tb0 
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kw*    Thete  propositioM  were  all  declined,  and  his  only  safety 
seemed  Co  be  Co  file  his  bill  of  interpleader. 

A  mere  ehim  is  ground  for  interpleader.  I  Mad.  Chan. 
173. 

The  complainant  respectfully  insists  that  his  case  is  clearly 
one  of  thoee  which  it  is  the  peculiar  province  of  a  court  of  equi- 
ty to  rdieve  and  protect,  and  that  the  proper  mode  to  seek  that 
nUef  is  by  a  biH  of  interpleader. 

But  it  is  insisted  by  the  counsel  of  the  defendants,  that  Shep- 
pard,  the  complainant,  does  not  stand  indiflferent 

The  complainant  has  filed  his  bill  in  pursuance  with  the  law, 
aad  be  has  verified  the  a<»uracy  of  hid  statements;  he  seeks 
relief;  he  discloses  his  difiSculty;  he  knows  not  to  which  of 
tbese  parties  to  pay )  he  but  tells  their  mutual  story,  they  could 
Oct  (ell  who  ought  to  have  it,  and  they  resolved  to  ask  governor 
Vioom  to  tell  them  to  which  of  these  very  parties  "  these  rents, 
>i&  justice  and  fMjuity,  did  belong."  Where  is  the  proof  of  his 
p^fftiaUty  ?  Where  his  want  of  neutrality  ?  He  admits  that  he 
0*11^8  the  money ;  he  proffers  himself  ready  to  pay ;  he  takes 
pittt  with  neither,  and  asks  of  this  court  its  instruction. 

To  the  complainant  it  can  make  no  possible  difference,  who 
S^ts  this  money ;  to  one  of  the  parties  he  must  pay  it,  and  be 
^^res  not  in  the  slightest  d^ee,  to  whom  it  shaU  be  awarded ; 
b«  but  asks  as  justice  and  equity  to  himself,  that  the  contro- 
denies  of  these  different  parties  shall  not  be  fought  at  his  ex- 
pense. 

The  counsel  for  the  defendants  asks  why  the  complainant 
4id  not  make  known  his  difficulty  to  the  trustees,  or  their  soli- 
citor, when  he  had  so  fair  an  opportunity  to  do  so  ? 

I  answer,  that  he  did  make  known  his  difficulty.  In  answer 
to  the  siJEth  interrogatory,  the  complainant  says,  '^  I  told  the 
mnnBOQ  who  brought  the  letter,  (of  L.  Q,.  C.  Elmer,  esquire,  de- 
tnandiDg  tlie  rent  for  the  town  of  Greenwich,)  that  I  had  con* 
eluded  not  to  pay  any  further  rent  until  the  decision  of  a  com- 
petent tribunal  had  determined  to  which  of  the  parties  I  could 
pay  with  safety.    I  also  mentkmed  to  him  generally,  the  diffi** 
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ally  I  had  in  knowing  to  whom  Co  pay ;  thai  both  paitui 
laimed  it,  and  I  had  paid  botli,  and  I  really  wanted  to  know 
aow  I  could  pay  witli  safety  to  myself  and  to  my  estate." 

I'his  is  the  proof  in  the  case,  and  yet  we  are  tdd  by  the  de- 
fendants* counsel,  "  that  they  never  knew-  he  had  any  such  rea- 
son for  refusal.'*  And  whose  faijdt  is  it,  that  they  did  not  know  ? 
Surely,  the  fault  of  their  messenger ;  if  he  was  faitbleas  or 
hegligent,  and  did  not  report  to  his  empk>yer  the  answer  he  got, 
then  it  is  their  misfortune,  not  our  &ulL 

I  insist  upon  it,  that  the  defendants  did  know  he  had  ^  thb 
ground  of  refusal." 

I'he  whole  case  proves  that  they  knew  it  What  caused  the 
8t<4>page  in  the  payment  of  the  annuity  after  eighteen  hundred 
and  thirty-six  ?  I  answer,  the  very  reason  which  caused  the 
resolution  to  ask  the  advice  of  governor  Yroom,  to  know  which 
party  had  a  right  to  the  money  ?  These  defendants  could  not 
have  been  ^norant  of  that  The  very  last  payment  of  rent,  in 
eighteen  hundred  and  thirty-five,  ^  up  to  eighteen  hundred 
thirty-six,"  was  made  to  Reuben  Hunt,  one  of  the  defendants- 
Can  it  be  supposed  that  in  eighteen  hundred  and  thirty-seven. . 
he  did  not  call  again  for  the  rent?  And  is  it.  at  all  likdy  tha' . 
be  did  not  know  the  reason  he  did  not  get  it? 

The  complainant  stopped  paying  in  eighteen  hundred 
thirty-six,  and  ever  since,  this  subject  has  been  a  conlinui 
source  of  angry  controversyj  at  every  annual  town-meeting  ifli 
Greenwich. 

The  complainant  admits,  as  he  did  in  his  bill  of  interpiead&xi 
that  there  remains  in  his  hands  aU  the  rents  since  the  twenty-fiftli 
day  of  March,  A.  D.  eighteen  hundred  and  thirty-six ;  and  cal- 
culated to  March  twenty-fifth,  eighteen  hundred  and  forty-tw«^ 
six  years,  without  interest,  they  amount  to  one  hundred  and 
fifty-one  dollars  and  fifty  cents,  which  sum  he  is  ready  and  wil- 
ling to  pay,  according  to  the  opinion  of  this  honorable  court 

In  relation  to  the  argument  of  defendants*  counsel,  as  to  tk 
title  of  the  town  or  the  rights  of  the  township,  1  have  nothing 
to  say ;  the  complainant  has  nothing  to  do  with  that  que8tioP» 
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it  is  wholly  a  ooDtroverey  between  the  ^town''  and  ^^  township." 
The  bill  of  interpleader  was  filed,  that  they  might  appear  and 
make  known  their  rights,  and  if  ^Hhe  township"  do  not  choose 
to  do  80,  it  b  not  to  affect  the  complainant ;  his  rights  are  made 
hiown  and  he  feels  confident  they  will  be  sustained. 

The  complainant  respectfully  insists  that  the  costs  attending 
the  original  bill,  as  well  as  the  costs  of  the  bill  of  interpleader, 
should  be  deducted  out  of  the  fund  in  court ;  he  protests  most 
earnestly,  that  he  should  not  be  compdled  to  pay  them  ;  he  has 
not  been  guilty  of  laches;  the  disputes  of  the  parties  placed  him 
in  a  position  where  prudence  forbade  his  paying  the  rents  until 
the  pn^r  payee  was  settled  by  legal  decision. 

Plaintiff  is  entitled  to  his  costs  out  of  the  fund  in  court,  on  a 
bill  of  interpleader:  16  Vesey,  204  ;  9  Ibid,  IbS :  Cooper's  Eq. 
49;  XHnrr/Chan.  117. 

L.  Q.  C.  Elmer,  for  defendants. 

The  bill  of  interpleader  has  been  improperly  filed ;  there  is  no 
^^Me  for  such  a  bill,  and  of  course,  therefore,  it  should  be  dismis- 
^^  with  costs. 

A  bill  of  interpleader  is  exhibited  where  two  or  more  persons 
^laim  a  debt,  ice.  from  the  plaintiff,  by  different  or  separate  inter- 
^%l8 ;  and  where  the  plaintiff  can  only  protect  himself  in  this 
"^y,  from  conflicting  claims:  Siort/'s  Eq.  Plead.  237. 

It  18  Hkened  to  a  bill  filed  by  an  executor  or  trustee,  to  obtain 
Uic  direction  of  the  court:  Angell  v.  Hadden,  16  Vesey,  jr. 

Of  course  there  must  be  substantial  ground  for  it ;  such  a  real 
Qonflict  or  difficulty,  at  least,  as  to  raise  a  real  doubt  in  the  court 
Or  Id  the  counsel,  and  not  the  mere  pretence  of  a  claim.  And 
the  opposing  claims  must  be  persisted  in  at  the  time  of  the  bill 
filed.     All  the  cases  show  or  imply  this. 

Dttke  ej  Bolion  v.  Williams,  4  Brautn,  Chan.  R.  297  ;  1.5 
Vesejf,  244;  16  Vesey,  203;  Cooper's  Chan.  Cases,  49,  56; 
Atkinson  v.  Manks,  1  Coxten,  691  ;  Richards  v.  Salter,  6 
John.  Chan.  R.  445 ;  4  Paig^,  R.  384. 
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In  this  case,  the  township  have  actually  abandoned  all  claim 
to  this  rent 

And  Sheppard  knew  this;  by  his  answer  to  iDlemgatory 
fourth,  it  would  seem,  indeed,  that  he  affiKts  not  to  undeistahd 
that  the  town-meeting,  by  ordering  the  papers  to  be  returned  to 
the  trustees  of  the  ''  town,"  did  thereby  mean  to  abandon  their 
daim  to  the  rent.  But  that  such  was  the  meaning,  is  evideot, 
from  the  whde  transaction. 

He  says,  in  that  answer,  that  he  has  always  understood,  thai 
the  claim  of  the  township  is  insisted  upon,  and  will  be  main* 
tained,  d^.  But  from  whom,  or  how  he  so  understood  does  not 
appear.  There  is  no  proof  of  any  such  intention.  The  official 
proceedings  show  the  contrary. 

It  appears  that  no  demand  has  been  made  on  bim,  by  the 
township,  since  the  town-meeting  in  March,  eighteen  hundred 
and  forty-one. 

In  fact,  the  township  has  nerer  formally  claimed  this  rent  of 
him,  nor  forbidden  him  to  pay  the  town. 

At  the  most,  the  township,  when  the  town,  after  aequiesdiv 
a  few  years,  at  the  commencement  of  the  public-school  law,  ia^ 
the  receipt  of  the  money  by  the  township,  for  the  first  time  tbal^ 
they  did  so  receive  it,  withdrew  that  acquiescence  and  receivacS 
the  rent  for  the  exclusive  use  of  the  town,  took  measures  to  as* 
certain  whether  the  township  had  a  good  claim,  and  fiadiag 
they  had  not,  they  gave  it  up,  or  at  any  rato  do  not  piosecste 
it,  or  threaten  to  prosecute  it,  or  interfere  with  it. 

Sheppard  never  offered  to  pay  the  rent  upon  an  indemiiiqr> 
nor  to  refer  the  question  (as  he  alleges)  to  counsel ;  and  when 
informed  by  the  solicitor  of  the  trustees,  that  eminemeiMid 
had  given  an  opinion  that  they  could  coilea  the  rent  by  a  Mil  n 
this  court,  he  makes  no  reply  or  offer  on  the  subject,  but  con- 
tents himself,  as  he  states  in  answer  to  interrogatory  sixth,  with 
telling  the  person  who  casually  carried  the  letter,  that  he  did  od 
know  to  which  party  he  ought  to  pay  it.  Why  did  he  not  naki 
known  his  difficulty  to  the  trustees,  or  their  solicitor,  wbea  ifi 
had  so  fair  an  opportunity  to  do  so?    They  never  beard, of  bv 


'      APRIL  TBRM,   1843.  289 

(Shappard  ▼.  Hant  et  aLJ 

^ply  to.  the.  person  who  delivered  the  letter ;  nor,  so  far  as  ap* 
pears,  did  he  wish  they  should.  In  fact,  they  never  knew  that 
he. bad  any  such  reason  for  refusal,  supposing  then,  as  now, 
thai  he  thought  he  could  evade  payment  altogether. 

To  allow  a  party  who  acknowledges  he  owes  a  debt,  to  inter- 
pose an  inlQirpleader,  because  some  other  party  once  claimed 
"Ibat  debt,  when  the  claim  was  abandoned  or  not  persisted  in  ; 
-*;    And  especially,  in  a  case  where  the  pretended  adverse  claim 
oeverhad  even  a  colorable  foundation  in  law  or  equity,  and 
where  no  respectable  counsel  are  even  alleged  to  have  sanctioned 
sQch  claim,  or  advised  that  the  party  was  even  in  danger  from 
^  would  be  to  allow   the  bill  of  interpleader  to  be  grossly 
abused. 
The  bill  of  interpleader  is  not  favored :  1  Mad.  Chan.  14& 
And  it  is  evident,  that  Sheppard  does  not  stand  indifferent : 
2  Vesey,  311 ;  and  Story,  Eq.  Plead.  238,  note  3. 

I  do  not  charge  collusion  with  the  township,  for  the  township 
W  not  countenanced  this  proceeding ;  but  I  do  charge,  that  it 
^  evident  from  the  frame  of  the  bill,  and  from  the  answers  to 
^terrogatories,  that  Sheppard  does  not  stand  indifferent;  does  not 
^the  bill  of  interpleader  so  much  to  protect  himself  from  two 
Averse  claims,  as  for  a  defence  against  our  bill,  by  setting  up  a 
t^ht  in  somebody  else^  which  is  not  the  proper  office  of  inters 
Ideader. 

It  is  plain  that  the  township  has  no  coloraUe  claim  to  this 
tent  The  rent  is  not  payable  to  the  township^  by  the  deed^ 
Banow  did  not  devise  the  rent  to  the  township,  but  the  frirm 
itselt  .  If  the  towpship  has  any  claim,  it  is  to  the  farm. 

Bkit  the  township  has  no  claim,  either  to  the  rent  or  the  farm» 
If  they  ever  had,  time  has  barred  it.  The  town  received  the 
lent  without  dispute,  from  seventeen  hundred  and  forty^nine  to 
^^ighteen  hundred  and  thirty*  And  the  receipt  of  it  from  eighteen 
hundred  i^nd  thirty  to  eighteen  hundred  and  thirty-four,  by 
Ae  townships  was  not  adverse  to  the  towU)  but  by  its  acqui* 
^escence. 

U  is  plain  that  ^  township  never  claimed  this  rent  until 
25 
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recently.    Their  records  from  seventeen  hundred  and  fifty4wo 
till  eighteen  hundred  and  nine,  contain  no  notice  of  iL 

And  in  eighteen  hundred  and  nine  and  eighteen  hundred 
and  eleven,  the  right  of  the  town  to  it  w^  acknowledged  by  the 
township. 

It  is  believed  that  the  township,  at  the  time  Barrow  made  his 
will,  either  had  no  defined  litnitB,  which  is  probable,  (see  act 
establishing  township  of  Fairfield,  Spic.  and  Learn.  5o6,)  or 
that  the  limits  were  the  same  as  those  defined  in  the  deed. 

It  will  be  noticed,  that  the  will  was  made' in  seventeen  bon- 
dred  and  twenty-five ;  the  deed  to  David  Sheppard,  in  seven- 
teen hundred  and  forty-nine ;  the  act  estaUishing  the  township 
of  Greenwich,  in  seventeen  hundred  and  forty-seven,  just  bdbi« 
the  making  the  deed,  and  after  the  wiU ;  and  this,  no  doob^ 
occasioned  the  insertion  in  the  deed  of  a  Umited  territory. 

This  act  of  seventeen  hundred  and  forty-seven,  set  off  Cock 
l)erland  county  from  Salem.  The  bounds  of  the  townships  m: 
Salem,  prior  to  this,  are  not  to  be  found  in  any  law  or  teomm 
extant.  Indeed,  the  limits  of  all  the  townships  in  Salem  coqb  t^; 
remain  to  this  day  unknown,  except  as  they  are  defined  bf 
usage  and  tradition. 

Whatever  may  have  been  the  reason  for  reserving  the  rear 
to  the  trustees  of  certain  defined  limits,  and  not  to  the  townriii^ 
it  was  so  done,  and  was  never  questioned  for  more  than  ei^f 
years,  from  seventeen  hundred  and  forty-nine  to  eighteea  boo- 
dred  and  thirty.  It  is  too  late  to  disturb  it  now,  or  eveo  fo 
inquire  into  the  reason  of  it;  and  certainly,  Joseph  SlMp- 
pard  cannot  disturb,  holding  as  he  does,  under  this  tide. 

Besides,  Barrow  had  no  title  to  this  land.  The  town  aetmOy 
purchased  it  anew,  and  got  a  title  for  it,  under  which  it  is  oov 
held. 

It  is  matter  of  history,  that  Penwick  established  a  mtaflr^t 
Greenwich,  and  granted  land  there ;  and  that  all  his  graoti  n 
New- Jersey  were  afterwards  repudiated  by  the  proprieCocs;  tbo^ 
in  Salem  town,  being  confirmed  by  a  special  law :  Spic  wi 
Learn.  461. 
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If  a  survey  wan  ever  made  b;  Fenwick,  it  was  never  re- 
corded. 

The  actof  seventeen  hundred  and  nineteen,  {Rev.  Laws,  17, 
S'Cc.  1 1,)  avoids  all  surveys  not  duly  recorded :  Den.  v.  Sharp^ 
4     Wash.  ()1H. 

But  at  ^Xi  events,  Sheppard  holds  under  the  town,  and  is 

bound,  as  the  assignee  of  David  Sheppard,  to  pay  the  rent  to 

the  town,  and  to  no  one  else,     l^he  town  is  his  landlord,  and 

be  cannot  deny  its  title.    Nor  can  he  file  an  interpleader,  in 

consequence  of  a  claim  (as  this  is)  paramount  to  that  of  his 

lajadbrd,  but  only  in  a  case  where  the  conflict  arises  out  of  acts 

of  the  landlord  himself,  subsequent  to  the  case:  Dungey  v. 

Angeve,2  Vpsey,^\2\    Clark  v.  Hyne,  13  Vesey,  383;   Cow- 

tanw  \yiUifints,9  Vesey,  107. 

These  cases,  it  is  subiiiitted,  are  decisive  against  this  bill  of 
interpleader. 

If  the  township  has  a  right,  it  is  not  one  arising  out  of  any 
^^  of  Sheppard's  landlord,  the  town,  but  one  paramount ;  it 
questions  the  title  of  the  town  altogether. 

The  original  bill  of  Buvt  and  others  v.  Sheppardj  remain- 
ing unanswered,  is  to  be  taken  as  confessed,  and  complainant 
is  entitled  to  a  decree  referring  ii  to  a  master  to  ascertain  the 
^nt  in  arrear. 

Both  parties,  it  is  supposed,  wish  the  matter  finally  disposed 
et    Every  thing  now  appears  that  can  hereafter. 

Even  where  the  bill  of  interpleader  is  proper,  the  court  will 
loake  a  final  decree,  where  the  case  is  ripe  for  it:  Angel  v. 
Hadden,  IH  Vespy,  203. 

The  defendant,  by  his  pretended  bill  of  interpleader,  con- 
feises  his  liability  to  pay  the  rent ;  and  not  having  answered 
^  bill,  nor  shown  any  good  excuse  for  requiring  to  be  sued, 
be  ought  to  pay  it  with  costs. 
A  bill  in  this  court  is  the  proper  remedy. 
No  suit  at  law.  can  be  sustained  by  the  trustees,  the  inhabi- 
tants of  the  town  not  being  incorporated.  No  such  thing  is 
bovn  in  law,  as  a  right  devolving  upon  the  inhabitants  of  a 
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particular  diHtrici  of  countpy ;  they  cannot  claim  as  heirs  or  r^ 
presentatives,  or  legal  successors  of  those  who  lived  in  the  same 
district  at  a  prior  time. 

Although  there  is,  strictly  speaking,  no  proper  grant  of  this 
rent,  yet  this  grant  took  effect  upon  the  principle  of  a  grant 
or  dedication  to  public  or  charitable  uses,  as  explained  by 
judge  Story,  in  the  case  of  the  Totcn  of  Pawlet  v.  Clark  9 
GrawcA,  3ai. 

The  case  of  Beatty  and  others  v.  Kurtz  and  others^  2  PH, 
R.  566,  fully  sustains  this  case. 

The  statute  of  Elizabeth,  and  some  subsequent  statutes,  un- 
der the  authority  of  which  the  English  court  of  chancery  qbo- 
ally  proceeds  in  dealing  with  charities,  is  not  in  force  in  New- 
Jersey  ;  nor  was  it  in  Maryland,  by  the  laws  of  which  the  case 
of  Beatty  v.  Kurtz,  was  decided.  But  the  courts  of  eqakyin  < 
England,  and  in  this  country,  have  always  Cavored  chaiitW) 
and  upheld  them  by  virtue  of  their  ^neral  authority  to  aflbd 
relief  in  all  cases  where  it  cannot  be  had  by  law. 

The  jurisdiction  of  the  court  to  enforce  rents,  in  all  cam 
where  there  is  any  difficulty  at  law>  appears  to  be  weH  eetab- 
lithed :  I  Mad.  Chan.  26  ;  2  Fcmoi/,  269 ;  Botden  v.  Ounih 
hersy  3  Peere  Wms.  256 ;  Duke  of  Leeds  v,  Radnor j  2  Brtmy 
a  R.  518. 

As  it  is  admitted  that  the  rent  has  been  paid  up  toHarck 
twenty-fifth,  eighteen  hundred  and  thirty-she,  and  none  since; 
if  the  chancellor  shall  be  of  opinion  that  the  complainants, 
Hunt  and  others,  are  entitled  to  a  decree,  the  amount  can  be  as-' 
certained  by  consent,  without  the  expense  of  a  reference. 

The  Chancellor.  By  the  will  of  Zachariah  Barrow,  in 
sevehteen  hundred  and  twenty-five,  the  farm  in  question,  after 
a  life  estate  to  Mrs.  Field,  was  devised  to  the  township  of  Green* 
wich,  for  the  support  of  a  free  school.  By  the  recitals  in  the 
deed  of  seventeen  hundred  and  forty-nine,  from  Ebenezer  MS* 
ler,  Ananias  3ayre  and  Thomas  Ewing,  to  David  Sheppard,  i 
seems  doubts  were  entertained  as  to  the  title  of  Barrow  to  the 
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^iHi,  and  these  gentlemen  were  appointed  by  the  inhabitants 
of  the  township  of  Greenwich,  to  take  such  measures  as  might 
be  necessary,  ''  for  the  strengthening  and  securing  the  title  of 
^he  said  lands  to  and  for  the  uses  above  mentbned."  The' 
Si^aiUora  in  this  deed,  after  acquiring  a  fresh  title,  made  this  con- 
^ej^ance,  reserving  an  annul  rent  of  thirteen  pounds,  unto  'Hhe 
^''Ustees,  for  the  time  being,  as  they  should  be  chosen  by  the  in- 
^^^Wtants  of  the  town  of  Greenwich,  "included  within  certain 
'^otindaries  therein  described.^  The  question  presented  is,  shall 
^e  lent  reserved  be  paid  to  the  trustees  appointed  by  the  in- 
^^^iHtants  of  the  town  of  Greenwich,  living  within  said  boun- 
^^Jies,  or  to  the  township  of  Greenwich  at  large,  and  its  pror 
P^f  officers. 

It  is  obvious  that  Banrow,  the  testator,  deigned  his  bounty  for 
^«  township  at  large,  and  that  the  grantors  in  the  deed  were 
appointed  by,  and  were  to  act  for  the  township  at  large.    The 
^itisla  in  the  will  are  referred  to  in  the  deed,  ami  that  instrument, 
^Hi  its  fiice,  shows  that  the  grantors  meant  to  perfect  the  title  to 
the  land,  to  carry  out  the  benevolent  designs  of  the  testator. 
The  word  town  is  used^  it  is  true,  in^ead  of  township,  but  they 
Were  des^^ned  as  the  same.    In  truth,  it  is  very  common  now 
te  call  a  tawndiip  by  the  name  of  a  tows.    As  it  is  presumable 
the  grantors    in  this  deed  acted  honestly,  and  designed    no 
wrong,  it  would  be  difficult  to  explain  their  conduct,  but  for  the 
suggestion,  that  at  the  time  this  deed  was  made,  or  at  all  events, 
when  the  will  was  executed,  the  boundaries  of  the  township  of 
Greenwich  did  not  extend  beypnd  those  given  in  this  deed,  and 
if  SOI,  the  restriction  left,  the  trust  exactly  as  it  was  left  by 
the  will  of  Barrow,  to  the  township  at  large.    They  possibly 
designed  that  any  subsequent  enlargement  of  the  boundaries  of 
file  township,  should  not  affect  this  property.  Ex  aequo  et  bonOj 
therefore,  it  would  seem  the  township,  when  it  cante  subse- 
quently to  be  enlarged,  had  a  claim  to  this  rent,  and  I  have 
little  doubt,  to  haVe  given  it  that  direction  would  have  been 
wise  and  prudent. 
But  I  am  todecide  on  the  rights  of  parties  as  the  case  staodsb 
86* 
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and  I  see  no  way  of  avoiding  the  payment  of  the  rent  accord- 
ing to  the  express  reservation  in  the  deed. 

The  rent  is  reserved  by  the  deed,  and  not  by  the  will  of  Bar- 
row. The  will'devised  the  land,  and  the  title  proving  defective, 
other  persons  acquired  a  fresh  title,  and  they  have  imposed  upon 
the  purchaser  certain  specified  terms,  which  must  be  complied 
with.  Especially  cannot  the  grantee  in  that  deed,  and  those 
claiming  under  him,  deny  its  binding  authority. 

The  long  acquiescence  in  this  construction,  would  render  it, 
at  this  day,  unwise  and  improper  in  the  court,  to  interfere  to 
produce  any  change.  Public  policy  forbids  the  disturbance  of 
80  ancient  and  so  well  settled  a  principle,  by  the  practice  of  the 
parties. 

The  case  is  a  proper  one  for  a  bill  of  interpleader.  The  com- 
plainant found  two  claimants  for  the  rent,  under  his  deed,  both 
having  a  very  fair  show  of  right.  He  was  justified,  I  think,  in 
having  the  question  settled,  before  he  paid  any  more  money. 

My  opinion,  therefore,  is,  that  the  rent  in  question  is  payabfe 
to  the  trustees  of  the  town  of  Greenwich,  appointed  by  the  in- 
habitants within  the  bounds  defined  in  the  deed,  and  that  the  costs 
of  this  suit  be  paid  out  of  the  rent  reserved.  The  complainant 
should  pay  interest  on  the  rent  reserved,  after  the  day  of  payment 
Decree  accordingly. 


Benjamin  Brunored  and  others  v.  The  Paterson  Ha*- 
CBiNE  Company  and  others. 


Upon  a  motion  for  an  injanotion»  and  the  appointment  of  receiver!,  i 
the  act,  entitledi  **An  act  to  prevent  fraade  by  incorporated  companieea'tfae- 
primary  question  is,  whether  the  corporation  be  insolvent  or  not. 

If  it  be  a  balancing  question,  and  the  course  of  those  who  manage  the  aflfkiit  - 
of  the  company  appears  to  be  upright  and  just,  the  doubt  should  be  resohe&- 
in  favor  of  the  rights  of  the  company. 

It  would  be  unwise  and  impolitic  to  interfere  with  any  corporation,  so  ; 
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mB  ihmy  ara  aotinf  with  an  honett  purpow,  unless  their  condition  ia  hope. 
Je«,  or  their  eonne  of  action  inoh  aa  to  jeopard  the  interests  of  creditors 

^md  the  pablio. 
T'9^^  mere  opinions  of  witnesses  in  res^ard  to  the  insoWency  of  a  company,. 

^vrithoot  referring  to  the  fhots  upon  which  their  opinions  are  foanded,  are  en. 

^irely  insoffieient,  and  oan  never  form  the  b^is  for  the  action  of  the  court. 
XTftB«  affidaTita  of  the  complainants,  made  afler  filing  the  bill,  are  not  compe. 

'Cent  to  be  read  open  a  motion  for  an  injunction  and  the  appointment  of 


Sill  for  an  injunction,  and  the  appointment  of  receivers, 
ux&der  the  act,  entitled,  '^An  act  to  prevent  frauds  by  incorpo- 
rsLCed  companies."    The  bill  is  filed  on  behalf  of  the  complain- 
ax^ts  and  of  all  others  the  creditors  of  the  Paterson  Machine 
Company  who  shall  come  in  and  seek  relief  by,  and  contribute 
to    the  expense  of  this  suit    It  sets  forth,  that  the  Paterson 
^BLcbine  Company  was  incorporated  by  an  act  of  the  legislature 
of  the  state  of  New-Jersey,  passed  on  the  twenty-fourth  day  of 
Janaary,  eighteen  hundred  and  thirty-seven,  for  the  purpose  of 
iiEHUkufecturing  cotton,  wool,  flax  and  silk  machinery,  and  steam 
^^od  locomotive  engines.    That  among  other  things,  it  was  by 
the  said  act  of  incorporation  enacted^  that  the  stock,  property 
^d  concerns  of  the  said  company  should  be  managed  and  con- 
ducted by  five  directors,  being  stockholders,  one  of  whom  should 
^  president ;  that  the  capital  stock  of  the  said  company  should 
^^  exceed  the  sum  of  one  hundred  thousand  dollars,  which 
should  be  divided  into  shares  of  twenty-five  dollars  each,  but  as 
s^n  as  the  sum  of  twenty  thousand  dollars  of  the  said  capital 
^^k  should  have  been  subscribed  and  paid,  or  satisfactorily 
^^ured  to  be  paid,  it  should  be  lawful  for  the  said  company  to 
^i&mence  business,  and  with  that  capital  to  carry  it  on  until 
^ey  should  deem  it  expedient  to  extend  their  operations ;  and 
^  ^as  in  and  by  the  said  act  further  enacted,  that  the  directors 
should  at  all  times  keep  or  cause  to  be  kept  proper  books  of  ac- 
^tint,  in  which  should  be  regularly  entered  all  the  transactions 
of  the  said  coloration,  which  books  should  at  all  times  be  open 
^  the  inspection  of  the  stockholders  of  the  said  corporation,  oc 
^h  legal  attorney  or  attorneys.. 
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That  bj  virtue  of  the  said  act  of  incorpomtkm,  the  idd 
company,  on  or  before  the  first  day  of  January,  eighteen  hoo' 
dred  and  forty,  went  into  operation,  more  than  twenty  thousand 
dollars  of  the  capital^  stock  having  been  paid  in,  and  commencei 
their  said  business,  and  that  the  said  company  have  porchaied 
and  received  large  amounts  of  personal  and  real  property,  wch 
as  are  necessary  and  useful  for  the  said  corporation  to  cany  on 
their  manufacturing  operations ;  and  that  the  corofJainant, 
Benjamin  Brundred,  and  the  defendants,  Daniel  K.  AUen,  W3- 
liam  Shippey,  Josiah  Shippey  and  Francis  Del  Hoyo^  have  been 
chosen  directors,  and  the  said  four  defendants  are  stUl  acting  m 
the  directors  of  the  company ;  and  that,  under  and  by  virtneof 
the  said  act  of  incorporation,  the  comj)any  carried  on  borinM 
until  they  became  insolvent  and  suspended  their  ordinary  tatti- 
ness.  That  the  said  company  have  become  and  are  laigely  10- 
debted  to  the  complainants  in  divers  sums  of  money,  amwmtingi 
as  the  complainants  believe,  to  four  thousand  doUare^  and  thai 
Benjamin  Brundred,  one  of  the  said  comfdainants,  has  beooni 
liable  for  the  said  company,  upon  contracts  entered  into  by  bin 
as  agent  for  and  in  behalf  of  the  said  company,  withdiveii 
persons  in  the  republic  of  Mexico,  where  the  said  complainaai 
resides,  and  which  said  contracts  have  been  forfeited  by  the  lul 
company,  whereby  the  said  complainant  has  become  hiJJeon 
behalf  of  said  company  to  pay  large  sums  of  money  on  aoconnt 
of  the  said  contracts ;  and  that  the  said  company  are  abo^  as 
the  complainants  are  informed  and  believe,  indebted  to  otber 
persons  in  still  larger  sums  of  money. 

That  on  the  first  day  of  October  last  past,  or  tbereaboats,  tbe 
said  the  Paterson  Machine  Company  suspended  the  ordinaiy 
business  of  the  company  for  want  of  funds  to  carry  on  thefluse, 
and  from  that  time  have  neglected  and  lefused  to  pay  their  just 
debts;  and  that  the  said  Daniel  K.  Allen,  William  Shippey, 
Josiah  Shippey  and  Francis  Del  Hoyo,  or  some  of  them,  have 
tbe  custody  of  the  books  of  account  and  eflfects  of  the  said  con- 
pany,  and  that  they  and  the  said  William  Shippey,  presideiit 
of  the  said  company,  have  refused  the  said  Benjamin  Bniadndi 
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one  of  the  stockholders  and  directors  of  the  said  corporation,  or 
Isis  legal  attorney,  permission  to  inspect  the  said  books,  although 
requested  so  to  do,  and  have  refused  to  give  full  information  of 
Che  true  condition  and  situation  of  the  said  company  ;  and  as 
the  complainants  have  heard  and  verily  believe,  and  they 
oharge  that  the  said  the  Paterson  Machine  Company  are  insol- 
"vent,  and  unable  to  pay  their  just  debts,  and  have  no  hope  or  ex- 
pectation of  ever  being  able  to  pay  all  their  just  debts,  or  of  again 
resuming  their  ordinary  business.  That  the  said  company  have 
been  prosecuted  in  several  suits,  for  moneys  due  by  them  to  the 
creditors  of  the  said  company,  and  that  judgments  are  about  to 
be  obteined  against  said  company,  in  the  circuit  court  of  the 
oouoty  of  Passaic,  at  the  next  term  thereof,  which  is  to  be  in  a 
few  days.  That  the  said  Daniel  K.  Allen,  William  Shippey, 
Joedah  Shippey  and  Francis  Del  Hoy o,  have  combined  to  de- 
fraud the  complainants,  and  to  prevent  the  collection  of  the 
vnoneys  due  to  them  respectively,  by  making  a  fraudulent  trans- 
Ter  and  sale  of  the  assets  of  the  said  company  to  themselves,  or 
aoroe  of  them,'and  under  pretence  of  suQh  sales  and  transfer, 
conveyiog  the  said  assets  of  the  company  beyond  the  jurisdic- 
tion of  thiscourt. 

That  the  said   Daniel  K.  Allen,  William  Shippey,  Josiah 
Shippey  and  Francis  Del  Hoyo,  acting  as  directors  of  said  compa- 
ny, allege  and  pretend  that  they  have  within  thirty  days  last 
past,  eold  and  assigned  all  the  personal  property  and  assets  of 
the  said  company,^  to  the  said  Francis  Del  Hoyo,  excepting 
thereout  the  tools  and  implements  and  such  machinery  as  is 
necessary  to  do  the  work  heretofore  done  by  the  company,  the 
property  ^o  sold  amounting  in  value  to  the  sum  of  twelve 
thousand  dollars, or  thereabouts;  and  they  or  some  of  them  also 
pretend  that  the  said  defendants,  so  acting  as  directors  of  said 
company,  have  leased  the  real  estate  of  said  company,  including 
the  machine  shop,  foundry,  brass  shop,  blacksmith  shop,  and 
also  the  tools,  implements  and  machinery  of  said  company,  in- 
cluding all  not  so  conveyed  away  by  the  said  company,  as 
aforesaid,  to  the  said  Daniel  K.  Allen  and  William  Shippey,  for 
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a  long  time,  but  for  how  long  the  ooroplaiiiants  are  unable  to 
state ;  and  the  complainants  charge  thai  these  acts,  if  they  ha?e 
been  done,  were  done  with  the  avowed  intention  of  disoontinu* 
ing  the  business  of  the  said  comfmny  for  want  of  iiinds  to  cany 
it  on,  and  also  for  the  purpose,  as  the  complainants  beliere,  of 
preventing  the  creditors  of  said  company  collecting  their  debts, 
and  also  with  a  full  knowledge  on  the  part  of  all  the  parties 
thereto  of  the  insolvency  of  the  company,  and  of  the  suspension 
of  their  ordinary  business  for  want  of  funds  to  carry  it  on. 

That  in  pursuance  of  such  fraudulent  sale  and  transfer  of 
the  said  property  to  the  said  Francis  DelHoyo,  he,  in  connection 
with  the  other  defendants  above  named,  have  been  carrying 
part  of  the  machinery  belonging  to  the  said  company,  to  tb 
city  of  New- York,  and  that  at  least  one  throstle  and  seve 
carding  machines,  of  ihe  value  of  seventeen  hundred  dnllmii.  ■  ai, 
have  been  so  conveyed  away,  and  they,  the  defendants, 
about  to  carry  the  remainder  so  purchased,  or  pretended  to 
purchased,  to  the  city  of  New- York,  and  from  there  to  son 
other  parts,  to  the  complainants  unknown ;  and  the  complain 
ants  have  been  informed  and  believe,  that  the  vessel  that  is  I 
carry  the  same  away,  is  to  sail  in  a  few  days  from  the  city  < 
New- York,  and  that  the  actings  and  doings  of  the  defendani 
are  contrary  to  equity  and  good  conscience. 

The  prayer  of  the  bill  is,  that  the  complainants,  and  oth^^sr 
creditors  of  tlie  said  company  who  may  come  in  as  parties  aiterd 
contribute  to  carrying  on  this  suit,  may  be  paid  what  is  justiMLy 
due  to  tliem ;  that  the  said  company,  their  cheers  and  agenfcjfl^ 
may  be  injoined  from  receiving  any  debts  due  to  the  said  ofpfr- 
poration,  and  from  making  any  sales  or  transfers  of  the  asseCtf 
of  the  said  company  to  themselves  or  to  any  other  person,  and 
from  conveying  the  said  assets,  or  property  of  the  said  corpora* 
ation,  or  any  property  that  belonged  to  the  said  company,  and 
which  has  been  leased  or  transferred,  or  pretended  so  to  be,  (o 
the  said  defendants,  or  any  of  them,  beyond  the  jurisdictioD  of 
this  court,  and  from  exercising  any  of  the  franchises  or  prirh* 
leges  granted  by  the  said  act  of  incorporation ;  and  that  a  recei* 
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w  or  receivers  or  trustee  may  be  appointed,  with  power  and  au- 
tiiority  to  sue  for,  collect  receive  and  take  into  possession,  all 
the  goods,  chattels,  rights  and  credit^,  moneys  and  effects,  lands 
-^tnd  tenements,  books,  papers,  choses  in  action,  bills,  notes  and 
property  of  eveiy  description,  bebnging  to  said  company  at  the 
time  of  their  suspending  business  as  aforesaid,  and  to  sell,  con- 
vey and  assign  all  the  real  and  personal  estate  of  the  said  com- 
pany, and  lo  bring  into  this  court  all  the  moneys  and  securities 
'lor  moneys  arising  from  such  sales,  or  which  the  said  receiver 
cr  receivers  or  trustee  shall  collect  or  receive  by  virtue  of  the 
muthority  vested  in  them. 

The  bill  was  filed  on  the  twenty nsixth  day  of  January,  eigh- 
teen hundred  and  forty-three.  On  filing  the  bill  an  injunction 
issued,  as  prayed  for,  except  that  it  was  so  qualified  as  not  to' 
prevent  the  running  of  the  machinery,  nor  the  payment  of  the 
^speratives.  Notice  was  at  the  same  time  given  of  an  applica- 
tioo  fior  a  full  injunction,  and  for  the  appointment  of  receivers, 
^m  the  tenth  day  of  February,  then  next,  which  was  subse- 
gently  postponed  to  the  tenth  of  March. 

On  the  sixth  day  of  March,  jmnt  and  several  answers  were 
tiled  in  the  name  and  under  the  seal  of  the  Pateison  Machine 
Oompany,  and  by  the  four  defendants,  Daniel  K.  Allen,  Josiah 
Sbippey,  William  Shippey,  and  Francis  Del  Hoyo.  The 
mnswer  admits  the  grant  of  the  charter,  and  the  organization 
xif  the  oompany,  as  charged  in  the  bill  of  complaint,  and  that 
\hey  went  into  operation  about  the  fifth  of  June,  eighteen  hun- 
dred and  thirty-seven,  with  a  capital  of  twenty-five  thousand 
idollacs.  States  that  they  have  purchased  a  large  and  valuable 
lot  near  the  centre  of  the  town  of  Paterson,  upon  which  were 
erected  extensive  and  cosily  edifices  and  works  for  carrying  on 
the  machine-making  business;  that  they  have  provided,  at 
great  expense,  a  steam  engii^e,  gearing  and  apparatus,  a  foun- 
dry, shops  and  tools,  necessary  and  useful  for  carrying  on  the 
knanufitcture  of  machinery  authorized  by  the  act  of  incorpora- 
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lion,  and  that  they  commenced  and  haveeontinued  a  profitable 
business  therein,  and  that  from  time  to  time  thej  have  purcha- 
sed more  loCii  and  have  enlarged  their  eetablmhment,  and  have 
applied  and  used  large  sums  of  money  in  making  valuable  ad'* 
ditions  and  improvements. 

The  answer  further  states,  that  the  capital  stock  of  the  said 
company  is  owned,  in  equal  shares,  by  the  comfdainant,  Ben- 
jamin Brundred,  and  by  the  defendants,  D.  K.  A^  J.  S.  and 
F.  D.  H.,  excepting  four  shares,  which  are  in  the  name  of  the 
defendant,  W.  S. ;  that  the  said  five  persons  are  the  directors; 
that  W.  S.  is  the  president,  and  J.  S.  the  secretary  of  the 
said  company.   Admits  debts  due  from  the  company  to  the  com- 
plainant4i,  excepting  Benjamin  Brundred,  exceeding  eight  hun- 
dred dollars,  and  alleges  that  the  whole  amount  of  indebtedneii 
to  their  hands  and  workmen  does  not  now  exceed  two  thousand  five 
hundred  dollars.   Denies  that  the  complainant,  Benjamin  Bran- 
dred,  is  a  creditor  of  the  company,  or  that  he  has  any  valid 
claims  against  them  for  damages  for  the  non-fulfilment,  on  their 
part,  of  contracts  made  by  him  on  behalf  of  the  company,  and 
alleges  that  the  said  Benjamin  Brundred  is  in  fact  a  debtor  oT 
the  company  to  a  large  amount.     Denies  that  any  of  the  com- 
plainants have  commenced  suits  at  law  against  them  for  theif 
alleged  demands,  and  states  that  the  suits  which  havebeeo 
commenced  against  them,  as  charged  in  the  bill  of  compbiot, 
were  instituted  principally  by  creditors  residing  out  of  the  state. 
Alleges  that  the  directors  of  the  company  have  at  all  times 
caused  proper  books  of  account  to  be  kept,  according  to  the 
requirements  of  the  act  of  incorporation,  and  that  the  said  boob 
have  at  all  times  been  kept  open  for  the  inspection  of  the  stocks 
holders  and  their  attorneys.    Denies  that  the  said  Benjamin 
Brundred,  or  any  person  claiming  to  be  his  attorney,  has  ever 
been  refused  permission  to  inspect  the  said  books. 

Denies  that  the  company  are  insolvent,  or  that  they  suspend' 
ed  business  for  want  of  funds  to  carry  on  the  same,  or  that  they 
have  no  hopes  or  expectation  of  again  resuming  their  ordioaiy 
business.    Alleges  that  a  large  part  of  the  business  of  the  com* 
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pany  has  been  the  manufreture  of  machinery  to  fill  orders  for 

Mexico ;  that  such  bnsineai  has  been  very  profitable,  and  has 

enabled  them  to  employ  a  large  number  of  hands,  and  to  man- 

oficturc  a  great  qfoantity  of  materials ;  that  relying  on  a  con- 

.  •.  liooance  of  that  market,  they  kept  their  works  in  full  operation 

. '  Airing  the  winter  inA  spring,  but  that  owing  to  the  difficulties 

'   in  that  country,  the  orders  for  machinery  did  not  equal  the  ex- 

IMations  of  the  defendants :  that  owing  to  the  depressed  state 

of  badness  in  this  country,  and  the  dulness  of  the  market,  the 

directors,  feeling  unwilling  that  a  larger  stock  of  machinery 

and  materials  should  accumulate  on  their  hands,  from  motives 

of  prudence,  about  the  twenty-first  of  May  last,  determined  to 

itop  the  works,  intending  to  put  them  in  operation  again  as  soon 

Mtbflj  could  find  a  market  for  their  machinery  ;  that  little  or 

;  ^manufacturing  has  been  done  by  them  since  that  date,  and 

tbatlhey  have  not  been  able  to  make  sale  of  their  manufactured 

'■Uchinery,  except  as  hereafter  mentioned. 

Denies  that  any  fi^udulent  sale  or  transfer  of  the  assets  of 
^ht  company  has  been  made,  or  any  attempt  to  transfer  the  as- 
^^  or  property  of  tlie  company  beyond  the  jurisdiction  of  the 
^^rt  States  that  the  company  being  unable  to  make  sale  of 
^tieir  manufactured  machinery,  and  perceiving  that  their  works 
^tre  sustaining  injury  from  want  of  use,  on  the  nineteenth  of 
January,  eighteen  hundred  and  forty-three,  the  directors,  upon 
^^lature  reflection,  determined  it  would  be  for  the  interest  of  the 
^^editoiB  and  stockholders  of  the  company  to  accept  of  a  propo- 
sition of  D.  K«  A.  and  W.  S.,  two  of  the  defendants,  for  the 
Nirchase  of  the  finished  and  unfinished  stocky  and  a  lease  of 
^  establishment,  for  the  sum  of  fifteen  thousand  dollars ;  and 
^  company  accordingly^  on  that  day,  sold  and  tranferred  to 
^hem  all  their  finished  and  unfinished  machinery,  and  all  their 
^w  materials  and  stock  on  hand,  and  did  demise  and  lease  to 
4iem  all  their  real  estate,  machinery,  apparatus,  tools  and 
Patterns  for  making  machinery,  and  the  right  to  use  all  the 
patent  rights  whkh  the  company  had  the  right  of  using,  subject 
^  all  the  rights  ci  the  said  Del  Hoyo  as  mortgagee  of  the  said 


a02  CASES  IN:  CHANCERY, 

[Bmndrad  «i  aL  ▼.  The  FMmmb.M mIum  (K  «i  alq 

nremiBes,    Alleges  that  the  said  aal0  and  kaaa  uran. Ml  nnflhl 
for  the  purpose  of  preventing  the  creditan-of  the  campaiqriMi 
GoUecting  Uieir  debts,  or  with  the  knairiedge  or  belief  thai  the 
company  was  insolvent,  but  in  good  faith,  and  ftc  the 
of  the  creditors ;  that  the  entire  oonsideratioa  was  to  be 
U>  the  payment  of  the  debts  of  the  company,  and  thai  the  uh 
langement  was  made  that  the  company  might  be  sooner  enthU 
to  discharge  its  indebtedness ;  and  the  defendants  believe  tltfC 
the  assets  and  property  of  the  company,  if  prudently  manage^ 
are  much  more  than  sufficient  to  pay  all  their  debl& 

The  defendants,  D.  K.  A<.  and  W.  Si,  in  anaweriag,  fliK 
that  they  considered  that  the  aforesaid,  arrangement  voili 
epure  to  the  benefit  of  the  creditors  and  stockhokkn  U  tfe 
company ;  that  after  the  ajrraugement  was  made,  these  dttat 
ants  reorganized  the  maishine  shop  and  the  works  connicUii 
therewith)  and  that  at  the  time  of  the  service  of  the  injmtiH' 
issued  in  this  cause,  they  had  set  all  the  worka  in  opeiiiinU'  j 
tfifit  they  had  sold  a  part  of  the  finished  machinery,  to 
Del  Hoyo,  one  of  the  defendants,  for  adequate  prices, 
the  rempval  thereof  to  the  city  of  New* York,  was  in  gooi  ttlH 
in  the  ordinary  course  of  their  businesi^  and  wdthout  any  deriga 
of  fraudulently  removing  the  property  beyond  the  jundbdioa. 
of  the  court,  or  of  defrauding  the,  complainants  o«  any  of  th» 
creditors  of  the  said  company. 

That  if  the  company  had  susp^^ded.  busineaa  on  aeooairf' 
insolvency,  or  had  not  expected  to.  continue  their  openliai^. 
the  directors  bad  power^  by  virtue  of  the  charter,  tft  diflsobalhfr 
company,  and  thereupon,  by  virtue  thereof,  the  direclnrB  wndd: 
hi^ve  become  trustees  for  settling  all  the  afiairs  of  the  i  iiiifMiW. 
uplefs.  the  stockholders  had:  a^fidnted  other  penoM  iiB  duft 
purpose. 

That  the  company  own,  in  fee f  very  valuaUa  raalieilala  ftr 
canying  on  their  business^  which  cost  originally.  a4rleaskfail^ 
thousand  dollars;  that  the  original  purchaee  money  renvuwr 
on,  mortgage  is  six  thousand  nine  hundred  and^eventjff-fivs'dri* 
l^rs ;  that.tlie  steam  engine  and;  machineryi upon. the  saidipitv 
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iDMi  OQ0i  oUer  thirty 'thOuMTid  dollars ;  that  they  are  of  the 
belt  <|iialky,  and  In  j^ood  order ;  and  that  on  the  eighth  of  Jul% 
«ghlMi  hundred  Mid  forty-one,  they  were  mortgaged,  tog^th^ 
Wkk  the  real  estate  of  the  company,  to  the  defendant,  Del  Hoyo, 
fcr  twelve  thousand  eight  hundred  dollars,  lent  and  advanced 
hf  him  to  the  company. 

Admits  that  the  personal  property  sold  by  the  company  to  the 
defeadants,  D.  K.  A.  and  W.  S.,  may  be  worth  twelve  thou- 
nnd  dollaiB,  as  stated  in  the  complainants'  bill.  States  that 
the  debts  due  to  the  company  amount  to  over  four  thousand 
itivea  IniodTed  dolhrs,  (the  greater  part  df  which  they  consider 
goedy)  in  addilkm  to  the  said  sum  of  fifteen  thousand  dollar^ 
difc  tothem  firoin  the  defendants,  D.  K.  A.  and  W.  S.,  as  afoftB- 
an,  and  that  the  deffendants  believe  that  there  is  a  large  sunli 
rfttidnay'duetothe  company  from  the-complaiaatft,  Behjatnin 
iMdMl.  Thsit  the  whole  amount  of  ihe  Indebtedness  of  fh^ 
^mtftokfj  intdudmg  the  donands  'of  'Dei  Hoyo  witidh  ave  vvot 
mmii  '4o  not  eoBoeed  the  sum  of  twentynhree  thousand  ^five 
Ittadled  ddilars ;  stud  iliat  t^  property  and  effects,  rights  and 
cnCitsvf  Che  company^  &r43icceed  all  their  habilities. 

TheaiiKwer  fuitber  states,  that  if  the  idjimccion  is  continued, 
M  the  property  ^  the  company  should  pass  into  the  hands  of 
ttediMs  to  be  cfispoeed  of,  the  defendants  are  eatisfied  that  the 
praperty  muA  be  rninoasly  sacrificed,  that  the  property  and  *nk- 
Mmrj  ef  the  ooropany  would  be  'sold  far  below  its  value,  and 
itta  the  whole  capital  stock  of  the  company  would  thus  be 
kmnediaUy  stink  and  h^ ;  tnit  that  if  the  company  should  be 
fnttailied  to  carry  out  their  armngements,  and  to  conduct  their 
as  they  have  designed,  the  defendants  believe  that  iliey 
be  able  to  pay  all  the  creditors  of  the  company,  and  save 
the  Mjrital  stock. 

The  matter  came  on  to  be  heard  before  the  chancellor  upon 
tin  DMltion  for  an  injunction,  and  for  the  appointment  of  tecei- 
^M^  aC  a  qiecial  term  at  Newark,  on  the  tenth  day  of  Mahsb, 
L  hundred  and  forty-three. 
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Numerous  affidavits  were  taken  previous  to  the  argumerv 
including,  among  others,  the  affidavits  of  the  coni|dainanV 
which  were  read  upon  the  hearing,  subject  to  exceptions.  TH 
affidavits  of  the  defendants,  in  addition  to  the  answer,  w^ 
also  read. 

Scofield  and  H,  W.  Green^  for  complainants* 

A.  S,  Peunitfgtfm  and  A.  Whitehead^  for  defendants. 

The  Chancellor.  This  bill  is  filed  for  the  purpose  bT  cfr. 
taining  an  injunction  against  the  Patersqn  Machine  Comps^v/, 
and  for  the  appointment  of  receivers,  llie  bill  charges  tht 
company  to  have  become  insolvent,  and  to  have  suspended  b«- 
siness  for  want  of  funds  to  carry  it  on.  The  complainants  an^ 
one  stockholder  to  the  amount  of  one  quarter  of  the  whole  stocky 
and  sundry  creditors,  who  have  claims  to  the  amount  of  two  or 
three  thousand  dollars,  as  they  allege,  for  their  work  and  labor; 
the  parties  who  are  made  defendants,  are  the  corpoiatioo  and 
its  directors.  The  defendants  have  answered  by- a  joint  and 
several  answer,  and  it  is  tlenied  on  the  part  of  the  corporatioD) 
that  the  company  is  insolvent,  or  that  they  suspended  busioa* 
for  want  of  funds,  but  that  from  motives  of  prudence  ak)oe,oo 
or  about  the  twenty-first  of  May  last,  they  stopped  their  woib 
for  a  time,  intending  to  set  them  in  motion  again  as  sooo  v 
fresh  orders  and  a  new  demand  for  their  manufactures  shouU 
justify  it.  This  being  the  answer  of  the  corporation  akse,  is 
not  under  oath,  but  under  the  seal  of  the  company.  Ob  tbii 
part  of  the  case,  the  remaining  defendants  answer,  that  th^ 
believe  the  assets  and  property  of  the  company,  if  prudently 
ittanaged,  are  much  more  than  sufficient  to  pay  all  its  debl& 
Thus  it  appears  upon  the  pleadings,  there  is  a  wide  diflTerence 
between  the  parties. 

The  proceedings  are  founded  on  the  act  of  eighteenth  of  Feb* 
ruary,  eighteen  hundred  and  twenly^nine,  entitled  "Aa  «*^ 
prevent  frauds  by  incorporated  companies,"  (tnd  the  bill  moat  bi 
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nHttined  under  the  proviaions  of  that  ad,  or  the  suit  fiuls* 
riiere  are  other  mattets  introduced  incidentally,  but  it  in  by 
ixt:e  of  this  act  akme,  that  the  complainants  by  their  bill  can 
lave  the  aid  of  this  court 

Whethe?  this  corporation  be  insdvent  or  not,  is  the  primary 
Ad  all  important  question,  and  this  must  ever  be  a  delicate 
oflLtter  to  settle.  Many  of  the  witnesses  examined  to  the  pcHUt, 
xpresB  nothing  more  than  an  opinion  on  the  subject,  without 
eferring  to  any  bciB  from  which  such  opinion  is  foriaed.  Such 
ividenee  is  entirely  insufficient,  and  can  never  form  the  basis 
bt  the  action  of  the  court.  The  fects  must  be  examined,  and 
in  estimate  of  the  actual  condition  of  the  company  ascertained, 
f  it  be  a  balancing  question,  and  the  course  of  those  who 
rianage  its  affairs  appears  to  be  upright  and  just,  the  doubt 
hould  be  resolved  in  favor  of  the  rights  of  the  company.  Il 
MMftld  be  unwise,  and  against  public  policy,  to  seek  an  occa- 
ion  for  interference  with  any  corpoiation,  so  long  as  they  are 
irinng  against  adversity  with  an  honest  purpose,  unless  theit 
mm  is  hopeless,  or  their  course  of  action  so  on&ir  as  to  jeopar- 
liie  the  interests  of  creditors  and  the  public 

I  have  felt  it  to  be  an  incumbent  duty,  in  investigating  this 
ase,  to  look  at  the  condition  of  the  company  with  a  liberal  eye, 
tnd  if  possible  not  to  interfere  with  its  concerns.  I  had  hoped 
he  evidence  would  have  justified  me  in  not  interposing  j  but  I 
im  constrained  to  come  to  a  different  conclusion.  This  concla- 
ioD  is  forced  upon  me,  more  by  the  course- taken  by  the  direc- 
ofs  and  managers  in  referents  to  the  affairs  of  the  company, 
baa  from  the  ntuation  of  the  property  as  it  originally  stood. 

The  charter  for  this  company  was  obtained  on  the  twenty- 
bdtth  of  January,  eighteen  hundred  and  twenty-seven,  with  a 
taplal  not  to  exceed  one  hundred  thou8a.nd  dollars,  and  with 
lower  to  commence  business  as  soon  as  twenty  thousand  dollars 
Atoold  be  subscribed  and  paid,  or  satisfactorily  secured.  The 
itock  k  now  held  by  fiVe  persons,  who  are  also  the  directors, 
la  ftid)  four  persons  hold  it  in  equal  parts,  except  four  shares, 
wbkh  are  transfetred  to  a  fifth  individual,  the  ad  requiring  five 
26* 
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iirectore,  all  of  whom  must  be  stockholders.    The  amoaitt  eT 
stock  subscribed  is  twenty-five  thousand  dollars,  which  at  twen- 
ty-five dollars  a  share,  gives  one  thousand  shares. 

The  property  of  the  company  consists  of  a  valuable  nal  es- 
tate in  the  town  of  Paterson,  with  buildings,  machinery  and 
appendages,  suited  to  the  business  conducted  by  the  company ;_. 
a  quantity  of  finished  and  unfinished  manufactured  articles,  and. 
assets  to  the  amount  of  about  four  thousand  dollars.     The  in- 
debtedness of  the  company  is  about  forty-three  thousand  doUare^^ 
of  which,  not  far  from  twenty  thousand  dollars  is  secured  by^ 
mortgage  on  the  real  estate.    The  only  possible  question  arises* 
upon  the  value  to  be  placed  on  the  real  estate,  machinery  anc^i. 
fixtures.    Are  they  worth  more  than  the  twenty  thousand  doL  — 
lars,  for  which  they  are  mortgaged  ?    The  evidence  here  is  ver'y 
defective,  and  it  is  impossible,  from  the  meagre  testimony  on  tlk^ 
subject,  to  arrive  at  any  very  accurate  conclusion.   There  diouLd 
have  been  estimates  made  erf  its  present  value  by  competea^i 
judges.    The  defendants  do  not  state  the  value  of  the  real  ee- 
tate  at  this  time,  but  say  it  cost  about  forty  thousand  ddl&rvL 
Nothing  can  be  more  unsatisfactory  than  to  judge  of  the  pre- 
sent  value  of  real  estate  and  improvements,  by  their  cost  a  feir 
years  since.    But  in  this  case,  it  seems  by  the  minutes,  that  tb» 
real  estate  was  purchased  by  the  company,  of  the  four  persoog 
who  hold  the  stock,  and  who  were  at  the  time  the  director.  ^ 
The  price  for  the  original  purchase  was  fixed  at  twenty  thou- 
sand dollars,  but  it  was,  in  truth,  a  company  buying  of  itsei( 
and  therefore  forms  no  test  of  ^alue,  even  at  that  time.    I  am 
firmly  convinced  that  the  real  estate  and  fixtures  are  covered  I9 
mortgages  for  as  much  as  will  ever  be  realized  from  them,  b 
must  be  superadded  to  tliis  estimate,  that  the  company  ha? 
leased  the  premises  for  a  small  rent,  for  five  years,  subject  to  ir 
cumbrances.     If  I  am  right  in  this,  it  decides  the  insolvency 
the  company,  for  the  remaining  property,  consisting  of  machine 
finished  and  unfinished,  raw  material,  stock  on  hand,  and 
deed  all  the  personal  property  not  embraced  in  the  mortg 
was  sold  by  the  company,  (including  the  rent  for  five  years ' 
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dill  atid  machinery,)  at  fifteen  thousand  dollars.  This  sum,  with 
DOT  thousand  dollars  of  other  assets,  as  estimated,  will  still  (should 
he  mortgages  be  paid  out  of  the  real  estate)  not  be  sufficient  to 
iquidale  the  demands  a^nst  the  company,  by  several  thou- 
and  dollars.  Firmly  as  I  am  persuaded  from  these  feicts,  that 
he  company  is  insolvent,  yet,  had  they  been  pursuing  a  steady 
curse  in  business,  I  would  not  have  disturbed  them.  But  what 
I  the  course  pursued  ?  The  company  stopped  their  business  in 
ifay  last  The  directors,  or  some  of  them,  have  repeatedly  de- 
lared  to  creditors,  when  they  asked  for  their  pay,  that  the  com- 
pany was  insolvent  The  creditors  hav^  been  denied  payment 
d  their  debts,  some  have  taken  in  payment  goods  at  prices  be- 
''ond  what  they  could  possibly  realise  from  them,  others  have 
Hosecuted  suits  at  law,  and  executions  are  now  hanging  over 
lu)  company  in  the  hands  of  the  sheriff  of  Passaic.  With  a 
^)iiipany  thus  circumstanced,  and  with  a  mortgage  of  twenty 
iiousand  dollars  upon  their  real  estate  and  fixtures,  the  direc- 
on,  who  are  also  the  owners  of  the  stock,  at  a  meeting  held  on 
he  twelfth  of  January  last,  a  short  time  before  the  filing  of  this 
lill,  and  at  which  meeting  all  the  directors  were  present,  (ex- 
ept  the  complainant,  Benjamin  Brundred,)  agreed  to  lease  the 
eal  estate  for  five  years,  and  to  sell  all  the  personal  property  for 
ifteen  thousand  dollars,  to  Daniel  K.  Allen  and  Josiah  Ship- 
ey,  two  of  the  directors.  If  this  proceeding  be  lawful  and 
ioding,  what  remedy  can  a  creditor  have  for  his  money  1  The 
sal  estate  is  mortgaged  for  its  value,  and  if  not,  there  is  a  lease 
1  addition  upon  it,  for  five  years,  and  two  of  the  directors  own 
U  the  personal  property.  Tolerate  this  proceeding,  and  a  cor- 
oration  will  be  the  readiest  and  simplest  form  of  fraud  known 
)  the  business  community.  It  will  be  observed,  that  this  is 
sealing  by  the  wholesale,  with  the  property.  It  effectually  puts 
L  beyond  the  reach  of  any  creditor,  and  by  the  very  simple  pro- 
ves of  two  of  the  directors,  who  represent  a  majority  of  the 
itock  present,  becoming  the  purchasers.  It  is  nothing  more, 
han  tbe.directors  placing  all  the  property  of  the  company,  wheu 
pressed  for  debts,  into  the  individual  bands  of  some  of  ub  direc* 
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ton.    But  it  seems  a  few  days  after  this,  at  another  i 
the  board,  held  on  the  eighteenth  of  January   laal,    Josial^ 
Shippey,  one  of  the  purchasers,  for  some  reason,  desired  to 
scind  the  contract  for  purchasing  the  personal  property,  and  im 
was  done ;  and  at  a  meeting  of  the  directors  on  the  next  day- 
the  same  contract  which  was  made  by  the  company  with  Daniel! 
K.  Alien  and  Joeiah  Shippey,  was  agreed  to  be  made  by  i 
company,  with  Daniel  K.  Alien  and  William  Shippey.    The^^ 
could  thus  make  and  unmake  a  contract  at  pleasure ;  they  hac::^ 
the  power  in  their  own  hands,  and  had  cmly  to  wiU  it,  aoeofdio^g 
to  this  doctrine,  and  the  property  would  pass  beyond  l)ie  reac^^ 
of  creditors.    It  is  curious,  in  this  connection,  to  lihaefve 
terms  of  payment  fixed  between  these  parties.    I'he  eoD9 
tion  was  to  be  paid  by  the  directors  who  purchased,  either 
money  or  in  the  bills  payable,  or  other  outstanding  debts  of  i 
company,  at  par  value.    This  clause  would  enaUe  ihe  two    ^ 
rectors  who  purchased  the  property,  to  buy  in  the  dnbCs  of  ^^Jig 
company  at  a  reduced  price,  and  pay  their  own  with  tt^^m 
at  par. 

The  directors,  by  this  course  of  action,  do  In  eflect  decimtB 
the  company  insolvent,  and  put  it  out  of  its  power  to  cany  <m 
Imsioess.    If  it  was  designed  to  renew  the  business,  why  learn 
the  workshops  and  machinery  for  five  years?    Why  dispose  of 
all  the  tools  and  implements  of  trade,  and  all  the  articles  of  mto- 
ufiEu^ture  in  hand,  whether  finished  or  unfinished  ?    If  thiscooh 
pany  was  embarrassed,  the  creditors  were  entitled  to  have  the 
property  applied,  as  far  as  it  would  go,  in  a  fair  course  of  liqui- 
dation. 

But  there  is  another  transaction  by  this  company,  which  1 
should  not  pass  unnoticed.    In  April,  eighteen  hundred  and 
forty  two^  only  the  month  preceding  the  date  of  their  suspenooo 
they  declare  a  dividend  of  twenty-four  thousand  dollars,  on 
capital  of  only  twenty-five  thousand  dollars.    I'his  was 
course  given  to  the  directors  themselves,  for  they  owned  all 
stock.    They  say  in  their  answer,  that  this  dividend  was  id 
finom  the  profits  of  the  concern,  and  that  they  entertained  f 
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BO  idea  of  stopping  business.  But  it  was  a  most  extraordinary 
dividend  The  company  owed  large  sums  of  money,  and  be- 
sides, they  appear  to  have  had  no  funds  to  pay  with.  Brundred 
and  J.  Shippey's  shares  of  the  dividend  were  paid  by  giving 
up  and  cancelling  obligations  which  the  company  had  against 
them,  Del  Hoyo  and  W.  Shippey  received  the  notes  of  the  com- 
pany for  their  shares,  and  Allen  receive  a  draft  on  Del  Hoyo  for 
his  share,  which  draft  Del  Hoyo  paid  and  charged  the  company. 
The  result  of  all  this  was,  that  the  company  was  weakened 
by  the  amount  of  the  dividend,  and  the  less  able,  by  that  sum, 
to  pay  its  debts. 

I  have  not  looked  into  the  affidavits  made  by  the  complainants 
since  filing  the  bill,  because  it  appears  to  me  improper  to  allow 
them  to  be  read.  They  have  the  opportunity  at  the  time  the 
bill  is  filed,  of  subjoining  their  affidavits,  and  they  should  do  so 
and  file  them  with  the  bill. 

In  view  of  all  these  facts  of  the  case,  and  particularly  from 
the  position  in  which  the  directors  have  placed  the  company  and 
its  property  by  their  own  action,  I  see  no  alternative  between 
rendering  the  act  on  this  subject  nugatory,  and  the  appointment 
of  receivers. 

The  order  will  be  for  a  full  injunction  under  the  act,  apd  Mf^ 
pointment  of  receivers. 
Order  accordingly. 
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Lewis  Combs  v.  William  Little. 

PreniiM  parohued  at  sheriff*!  tale  and  ooiiTeyvd  to  the  parehtMr 
parol  agreemeat  to  permit  the  defendant  hi  exeeotion  to  rtdeeoi;  orderad 
tie  MCcnveyed* 

The  parchaaer,  in  addition  to  the  price  of  redemption,  allowed  ia  Ikit  OM 

psnaatioo  for  hia  time,  trouble  and  «xpenaea. 
If  arbitrators  are  not  sworn,  the  whole  proceeding  is  «lleriy  wM,  . 


Bill  for  the  redemption  of  real  estate,  sold  by  virtue  of  tr::^^^ 
eutions  against  the  complainant,  and  purchased,  as  the  b.^^^''^ 
charges,  for  his  benefit,  and  under  a  parol  agreement  thai  I^K^  ^^ 
should  be  permitted  to  redeem,  upon  paying  the  purchase  n^^^^ 
ney  bid  at  the  sale. 

'I'he  bill  charges,  that  the  price  has  been  paid  by  the  corr^^^ 
plainant ;  prays  that  an  account  may  be  taken  of  the  mone^  ^sj^ 
fio  advanced,  and  that  the  defendant  may  be  decreed  to  itiu^^"' 
vey  the  premises  to  the  complainant,  upon  the  payment,  W  -*J 
him,  of  the  balance,  if  any,  that  may  be  found  due  to  the  c^^ 
fendant  under  the  agreement.     The  bill  also  prays  an  inju^'^ 
tion  to  restrain  the  defendant  from  proceeding  at  law  to  reco^T^^ 


/ 
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M  pooDeooion  of  a  part  ni  the  pceouees  fiom  the  eompteio^ 

Dt 

The  answer  denies  the  oompIainanlV  riglii^  to  redeem ;  insiilP 
lat  if  he  ever  had  such  right,  it  had  beeo  ekber  rdeased  or 
rfeited  by  tbe.complainant ;  and  that,  if  in  the  opinion  of  tha 
Nirl  the  complainant  was  entitled  to  a  reconTsyanee,  a  large 
Ddount  still  remained  due  and  owing  from  the  conipiainant  la 
le  defendant;  that  the  matters  in  difference  between  Uie  par- 
Bs  had  been  submitted  to  arbitrators,  who  had  awarded  the. 
un  of  eight  hundred  and  eighty^seven  dollars  and  seventy- 
nir  cents  to  the  defendant,  to  be  paid  by  the  complainant4  Ad<p 
Ills  that  the  arbitrators  were  not  sworn,  but  insists  that  aU 
lough  such  omission  be  ground  for  reversal,  the  award  is  nol 
leieby.  rendered  void,  but  that  the  same  is  in  equity,  final  and 
nclusive  betiroea  the  parties. 

Hearing  upon,  bill,  answer,  lefdioatioa  yid  proofiu 

Vro^m,  for  oomplainafit 

Das/don^,  for  defendant. 

Casee  cited  by  complainant's  counsel.  7  J^hn*  Chan.  40 ; 
Green's  Chan.  264;  7  Cranch,  218;  4  John.  Chan.  167; 
Eq.  Dig.  258,  ^  Mortgage,''  aea  1,  pL  6,  IB,  2&. 

Thb  OuAVGEisLosk.  The  ooroplainani,  who  was  a  oensidf 
rable  land  holder  in  the  counties  of  Monmouth  and. Middlesex^ 
Naiiie'erobarm8sed,8iiid  his  property  was  sold  under  execution* 
sued  from  the  courts  of  law  and  from  this  coun*  One  farm,, 
(Oated  at  Middletowo,  was  purchased  at  a  master's  asle,  in 
ghteen  hundred  and  thirty-five,  by  Mr^  Croes^  who  haS'Sioca 
lid  it  for  ilie  price  he  paid  fur.it,  to  the  defeAdmH.  Prior  to  thia 
le  defendant  had  purchased,  himself,  three  tracts  of  woodland 
lianging  to  the  complainanl,  at  a  sherifTs  saie^  The  allegn* 
an.is„thaiall  this  property  was  purchased  on  behalf  of  the 
Qinplaiiiant,  aud  with  tha  npdef8landing:tbaA  he  mig^  fsdeeia 
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k  by  paying  what  it  coet  the  purchasers.    There  is  a  vide  difier- 
«nee  in  the  position  of  the  case,  as  to  the  farm  purchased  by  Croed^ 
and  the  wood  lots  purchased  by  the  defendant  hinoself.    The 
nies  were  made  at  different  times,  and  by  different  officers^  and 
there  are  facts  connected  with  the  one  which  do  not  at  all  belong 
to  the  other.    As  to  the  farm  sold  to  Mr.  Croes,  there  is  no  diffi- 
culty in  arriving  at  the  character  of  the  sale.    Mr.  Croea  having 
conveyed  the  property  without  covenants  as  to  the  title,  is  a  com- 
petent, and  certainly  every  way  a  reliable  witness,  and  be  states 
frankly  that  his  object  in  buying  the  property  was  to  befriend 
the  complainant.     The  right  to  redeem  was  clearly  agreed  to. 
The  plan  was  to  sell  off  the  wood  and  pay  in  that  way,  as  far 
as  it  would  go,  and  then  the  complainant  was  to  pay  off  th^ 
baknce,  compensate  Mr.  Croes  for  his  trouble,  and  take  tber 
land  back.     Trusting,  as  men  are  apt  to  do,  in  their  transuctkMi^- 
with  one  another,  th^t  each  will  perform  his  part  faithfully,  tberc^ 
was  no  time  fixed  when  this  redemption  should  take  place,  orin^ 
what  manner  the  business  should  be  accomplished.     Tbie  an — 
swered  very  well  for  the  complainant,  but  having  paid  his  money^- 
it  became  irksome  to  Mr.  Croes,  and  worked  towards  bim  ik. 
positive  injury.     The  course  pursued  by  the  parties  since  th^ 
purchase,  has,  I  think,  completely  absolved  Mr.  Croes  from  all 
obligation  in  law  or  equity  to  convey  any  of  the  properly  pur^ 
chased  by  him,  back  to  the  complainant.     The  sale  to  Croe^ 
was  in  December,  eighteen  hundred  and  thirty-five;  he  bought 
not  only  this  farm,  but  other  tracts,  to  the  amount  in  all,  of  four 
thousand  two  hundred  and  forty  dollars.     The  other  tracts  Cr6e^ 
gave  a  high  price  for,  but  this  farm  was  sold  low ;  the  agreenaenC 
was  that  the  complniimnt  might  redeem  the  whole,  but  he  passed 
by  the  other  lands,  and  seeks  to  redeem  this  iarni  alone,     tf 
there  was  no  other  objection,  this  would  be  enough.    He  cannot, 
under  any  circumstances,  be  allowed  to  redeem  a  part,  wilboot 
the  whole. 

The  complainant  has  behaved  vexatiously  to  Croes  in  ibif 
business ;  he  came  into  it  to  help  the  complainant,  and  to  sefs 
bis  property  fur  him,  but  he  gave  him  in  the  first  instance  a 
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^vrrong  impnaoiioo  as  to  the  property,  leadiug  him  to  believe  a 

la.r^  tract  of  Talaable  woodland  was  included  in  it,  whicl^ 

turned  out  not  to  be  so,  and  afterwards  kept  him  out  of  posses* 

sion.    In  February,  eighteen  hundred  and  thirty-six,  however, 

the  complainant  executed  a  paper  to  Mr.  Croes,  which  puts  an 

^nd  to  the  whole,  contract  for  redemption.     That  paper  declares 

the  complainant  thereafter  to  be  only  the  agent  of  Croes  in  the 

®3>id  lands,  and  covenants  to  abandon  all  possession  or  right  to 

Pooocjoion  in  them.    He  also  agrees  to  pay  rent  for  the  land  he 

occupies  himself,  and  directs  his  tenant  on  the  Middletown  farm 

^the  one  now  in  question)  to  consider  Croes  as  the  landlord,  and 

yield  to  him  the  possession.   After  this  the  complainant  still  paid 

^o   rent,  but  refused  to  give  up  possession,  and  Croes  brought 

^uita  against  him,  and  then  for  the  sake  of  peace  let  him  remain 

^'^    possession  another  year,  upon  an  agreement  that  he  might 

Redeem  it  at  any  (ime  within  that  year.    He  did  not  redeem  it 

.  Within  this  time,  and  Croes  had  finally  to  go  with  the  sheriffs 

^f  Middlesex  and  Monmouth,  (for  the  property  lay  in  two 

^^ounties,)  and  with  other  force,  to  obtain  possession,  and  gave 

^im  fifty  dollars  to  give  it  up  peaceably,  which  he  did.    After 

^  this,  there  is  no  pretence,  in  my  opinion,  on  the  part  of  the 

^Complainant,  for  any  furUier  right  to  redeem  this  property.    He 

«^  yielded  all  his  right,  and  should  remain  satisfied.    The 

^vid^oce  attempting  to  show  firaud  or  any  misunderstanding  on 

^e  part  of  the  complainant  as  to  this  paper,  is  entirely  unsatis^ 

&ctory« 

It  CLppears  further,  that  Croes  was  anxious  the  complainant 
should  take  the  property  at  any  time,  but  he  never  would.    He 
had  a  hard  bargain  of  it,  and  has  received  nothing  in  return' 
finr  his  kindness  but  trouble  and  vexation. 

Am  (o  the  wood  lots,  whatever  might  have  been  the  original 
design  of  the  defendant,  the  weight  of  evidence  is  clearly  in 
fiivor  of  the  complainant's  right  of  redemption.  The  lots  sold 
low,  and  others  did  not  bid  because  it  was  understood  they  were 
aold  for  complainant's  benefit.  The  evidence  is  sufficient  to 
establish  this  pointi  without  relying  upon  the  witnesses  whoea 
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competency  is  brought  in  question ;  and  it  would  be  uadeei^ 
therefore,  to  settle  that  point 

William  Hawkins,  William  Combs,  Cornelius  Boice  and 
Robert  Mathews,  all  prove  sufficient  for  this  purpose,  and  even 
John  M.  Perrine,  the  sheriff  who  sold  the  property,  and  Nicho- 
las M.  Disbrow,  the  crier  at  the  vendue,  both  say,  it  was  their 
impression  from  what  they  saw  and  heard  at  the  sale,  that  the 
defendant  bought  for  the  complainant 

This  whole  business  seems  to  havebeen  managed  in  a  care- 
less manner,  and  just  so  as  to  place  the  advantage  on  the  side 
of  the  complainant.  It  is  sufiicienC  for  the  present  purpose, 
however,  to  be  satisfied,  that  the  right  of  redemptioii  of  the 
three  wood  lots  referred  to  in  the  bill,  is  with  the  oomplainam, 
and  that  he  is  entitled,  from  the  evidence,  to  be  restored  to  his 
land  upon  paying  what  shall  be  found  due,  if  any  thii^,  on 
settlement  of  accounts  between  him  and  the  defendant 

From  some  expressions  which  fell  from  the  witDcsseS)  il 
Would  seem,  that  the  redemption  was  to  take  place  upon  the 
defendant  being  paid  the  whole  that  comf^inant  ow^sd  hfan, 
whether  particularly  relating  to  this  land  or  not    He  stepped  io 
ad  his  friend  and  bought  his  property,  with  the  promise  tbM 
when  he  was  made  whole  for  whatever  complainant  owed  hin^ 
he  should  have  his  land  again.    The  defendant  wiU  also  to 
entitled  to  a  fiair  compensation  for  his  time,  trouble  and  expsiM 
be^rtowed  on  this  business.    This  is  no  more  than  is  josl  and 
proper  under  the  circumstances. 

So  fkr  as  relates  to  the  arbitration  which  has  taken  |riacd  be- 
tween these  parties,  it  can  pass  for  nothing,  in  the  view  wMih 
I  take  of  this  case.  In  that  arintration  the  Middletown  ftm 
was  embraced,  and  quite  probably,  as  suggested  in  the  atgs* 
ment,  from  a  desire  on  the  part  of  the  defendant  to  do  alnoit 
any  thing  to  get  through  with  this  tedious  and  vnpleasftiilMli' 
troversy.  My  own  opinion  is,  that  as  the  arbttratotB  were  b0( 
sworn,  the  whole  proceeding  is  void. 

The  injunction,  therefore,  having  relation  only  Io  the  ejeet' 
inerft  brcmght  by  the  defendant  to  recover  possession  of  the  Mi'' 
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dklDWii  fornH)  was  righlly  dissolved)  aod  that  order  roust  be 
<UNifiniied«  The  usual  reference,  upon  the  other  part  of  the 
case,  inuQt  be  made  to  a  master,  to  state  an  account  betweea 
the  parties,  in  conformity  with  the  views  expressed  ia  this 
opioioffi. 

Hefeieoce  to  a  master. 


OfiORGB    PiCKLB   V.    ChARITY   AuBLB* 

ir  A  contntt  for  tira  nie  of  rMl  wtata  » lileiit  aa  to  tbe  kind  of  ibnib  ia 
wbiob  ptjrPMDt  is  to  be  mada,  aod  tba  vendor  by  bar  oonvaraation  at  tha 
thus  of  azaeutiof  the  eontraot  jostiBas  a  belief  on  the  part  of  tbe  vendee, 
that  specie  will  not  be  demanded,  this  ia  a  suflloient  excuse  on  the  part  of 
tbe  Tended  for  not  tendering  specie  on  ibe  day  specified  for  the  payment. 

Under  aucb  circumstances,  a  demand  of  specie  on  the  day  of  payment  by  tbe 
Teiidor,  and  a  raAnal  on  her  part  In  allow  the  vendee  rboauoaUs  tliii»  to 
pMcave  H,  will  net  defeat  the  eonplainaot's  right  to  a  specific  perforepance 
eif  Ibe  coBlreet,  e«peoially  aAer  bia  l^in^  in  jteaaeasioo  and  meking  iis* 
provenepts  on  the  property.. 

Her  will  tbe  right  of  the  vendee  to  a  apeciBc  performance  be  defeated  by  bis 
jffomiae  to  accept  a  lease  from  the  vendor,  nnder  the  impression  that  bis 
rif  bt  to  demand  a  deed  was  lost  by  the  conduct  of  the  vendor  in  demanding 
epeeie,  afid  bis  inability  to  pay  it. 

Bill  fitod  fifth  of  April,  eighteen  hundred  and  thirty-nine, 
fer  the  specific  performance  of  the  following  agreement ; — 

**  Articles  agreed  upon  between  Charity  Auble  and  George 
Pickle,  both  of  the  township  of  Washington,  county  of  Morris 
and  0tMe  of  New- Jersey,  this  thirtieth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-seveq. 
The  said  Oharity  Auble,  for  and  in  consideration  of  the  sum  of 
eighteen  hundred  and  fifty  dollars,  to  be  paid  as  after  mentioned, 
doth  agree  with  the  said  George  Pickle  that  she  will  well  and 
sufficiently  convey  to  the  eiaid  George  Pickle,  his  heire  and  as- 
signs, on  or  before  the  first  day  of  May  next  ensuing,  (eighteen 
I  and  thirty-eight,)  all  that  tract,  form  or  parcel  of  land 
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lying  and  being  in  the  township  of  Washington,  county  of 
Morris,   and  state   of  New- Jersey,  whereon  the  said  Qeoige 
Pickle  now  lives,  butted  and  bounded  as  follows :     Beginning 
along  the  Lamington  river,  (hence  along  the  society  line  to 
Yanpelt's  line,  ihence  along  said  Yanpelt's  line  to  the  widow 
Mary  Hunt's  line,  thence  along  the  said  widow  Hunt's  line  to 
the  Lamington  river,  thence  down  said  river  the  several  courses 
thereof  to  the  place  of  beginning,  containing  one  hundred  and 
twenty-three  acres  of  land,  be  the  same  more  or  less;  abd  the 
said  George  Pickle  doth  for  himself,  his  heirs,  executors  and 
administrators,  agree  with  (he  said  Charity  Auble,  her  heirs  and 
assigns,  that  on  the  execiHing  of  the  said  conveyance,  he  wiH 
pay  to  the  said  Charity  Auble  the  eighteen  hundred  and  fifty 
dollars  purchase  money,  in  the  manner  following;  that  is  to  say, 
first,  four  hundred  and  sixty-two  dollars  and  fifty  cents,  on  or 
before  the  first  day  of  May  next  ensuing,  (eighteen  hundred  and 
^ihtrtyHrigiit-^  second  payment- of  four  hundred  and  sixty-two 
dotteis  and  fifty  cents,  to  be  paid  on  or  before  the  first  day  of 
May,  elgTiteen  bundled  and  tbirty-ninc;;  third  payment  of  feur 
hundred  and  sixty-two  dollars  and  fifty  cents,  to  be  paid  on  or 
before  the  first  day  of  May,  eighteen  hundred  and  forty ;  Iburtb 
and  last  payment  of  four  hundred  and  aixty-two  doUare  and 
lifty  cents,  to  be  paid  on  or  before  the  first  day  of  May,  eighteen 
hundred  and  forty-one;  and  it  is  agreed  between  the  said  parties 
that  the  said  George  Pickle,  his  heirs  and  assigns,  may  eeter 
upon  the  said  premises  on  the  first  day  of  April  next,  and  take 
the  profits  to  his  owa  use ;  and  lastly,  for  the  true  performaoce 
of  this  agreement,  the  said  parties  do  bind  themselves,  their 
heirs,  executors  and  administrators,  each  to  the  other,  is  tbe 
penal  sum  of  three  thousand  dollars.     In  witness  whereof,  tb^ 
parties  have  hereunto  set  their  hands  and  seals,  the  day  ami 
year  above  written,'^ 

The  bill,  after  setting  out  the  contract,  charges,  that  at  tbe 
time  of  executing  the  agreement,  the  defendant,  on  beiogap 
plied  to  on  behalf  of  the  complainant  to  know  in  what  kiodtf 
money  she  would  require  the  fir^t  payment  to  be  made,  fUlfid 
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thai  u  she  did  not  want  the  money  to  lie  by  her,  she  did  not 
caie  about  having  specie,  but  that  any  good  current  bank  bills 
would  answer,  as  she  wished  to  put  it  out  again,  or  words  to 
that  effect;  from  which  the  <x>mplainant  understood  that  the 
defendant  would  not  require  the  payment  to  be  made  in  specie, 
but  would  accept  of  current  bank  bills. 

The  bill  further  charges,  that  the  complainant  procured  good 
current  bank  notes  of  specie-paying  banks,  and  on  the  said 
finit  day  of  May,  eighteen  hundred  and  thirty-eight,  went  to 
the  defendant  and  offered  to  pay  her  the  same,  and  to  perform 
all  the  covenants  in  the  agreement  on  his  part ;  that  H.  Hilde- 
brand,  .whom  she  named  as  her  agent,  after  he  had  counted 
about. two  hundred  and  fifty  dollars,  told  him  to  stop  counting, 
that  the  defendant  would  receive  nothing  but  gold  and  silver ; 
(hat  if  be  had  not  that  kind  of  money  he  had  broken  the  iBigree- 
ment,  and  must  give  up  possession  and  take  a  lease,  or  she 
would  arrest  him  for  damages.  The  compkunaot  saidi  if  "thegr 
would  give  him  till  the  next  4ay  he  would  procure  the  specie, 
which  they  refused ;  «nd  being  threatened  with  a  suit,  it  was 
agreed  between  defendant  and  complainant  that  they  should 
meet  again  on  the  tenth  of  May,  to  come  to  some  armngemeni 
of  the  matter. 

That  OB  the  tenth  of  May  the  complainant  went  to  defend- 
ant's, and  requested  to  know  what  she  would  do.  She  replied, 
he  had  not  tendered  her  (he  specie,  and  she  would  have  notliing 
fiiitber  to  4o  in  -the  bosinesa*  The  complainant  thereupon  told 
her  if  rfieiwoidd  te^  the  specie  he  would  bring  it  toher.  She 
tM.  him  to  do  aa  he  pleased,  and  refused  to  hold  any  further 
coDveraaiion  on  the  subject 

That  on  the  twenty-eecond  of  May,  he  went  to  the  house  of 
defendant  and  took  the  whole  amount  of  the  first  payment  in 
specie  to  'tender  to  her ;  inquired,  and  was  informed  die  was 
not  at  home ;  but  he  believes  she  was,  and  that  she  kept  out  of 
Ihe  way  of  eon^ainant  to  prevent  his  tendering  the  money. 

That  the  complainant,  on  the  same  day,  caused  to  be  served 
on  ber  a  notice,  that  on  the  twenty-third  of  May  he  would  ten- 
27* 
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der  to  her  four  hundred  and  sixty-four  doUars  and  eighty-oDe 
cents,  the  principal  and  interest  of  the  first  payment ;  that  oo 
the  twenty-third  of  May  he  went  to  her  house  with  the  money, 
and  was  informed  she  was  not  at  home. 

That  from  the  thirtieth  of  December,  eighteen  hundred  and 
thirty-seven,  the  complainant  has  been  in  possession  of  Biid 
premises,  and  from  the  first  of  April,  eighteen  hundred  and 
thirty-eight,  he  has  held  possession  under  said  agreement 

That  after  the  agreement,  complainant  set  to  work  to  make 
improvements,  and  betweea-  that  time  and  the  first  of  Hay, 
eighteen  hundred  and  thirty-eight,  expended  two .  hundred  dol- 
lars in  putting  on  said  farm  seven  hundred  and  twenty-five 
bushels  of  lime,  sixteen  hundred  yarda  of  draining,  one  hun- 
dred loads  of  stone,  and  in  clearing  up  swamps  and  hedges, 
and  thereby  materially  raised  the  value  of  the  farm.  Thai  said 
improvements  were  made  with  the  knowledge  of  defendai^i 
and  without  notice  that  she  did  not  intend  to  fulfil  said  contFact 

The  bMl  further  states,  that  the  complainant  always  intended 
in  good  faith  to  fulfil  the  agreement  on  his  part 

That  as  well  on  the  said  first  of  May,  eighteen  hundred  and 
thirty-eight,  as  at  all  times  since,  he  has  been  ready  to  pay 
the  first  installment  of  the  purchase  money  mentioned  in  said 
agreement,  and  to  secure  the  balance  of  said  purchase  money  by 
mortgage  on  the  said  premises,  or  in  any  other  satisfactory  man- 
ner, and  in  all  things  to  fulfil  the  said  agreement  on  bis  part; 
has  frequently  offered  to  do  so  upon  the  defendant's  conveying 
to  him  the  premises  in  said  agreement  mentioned  ;  but  that  the 
defendant  has  refused  to  convey  the  said  premises,  and  still  I^ 
fuses  so  to  dO)  without  assigning  any  other  reason  for  so  doing; 
except  that  the  complainant  did  not  tender  herthe  finst  payment 
in  specie,  on  the  said  first  day  of  May. 

That  on  the  twenty-eighth  day  of  December,  eighteen  hun- 
dred and  tbirty«eight,  the  complainant  was  notified  to  quit  die 
premises  on  the  first  day  of  April  next  ensuing,  that  being  tbi 
end  of  his  leaae>  or  that  he  would  be  held  liable  as  a  trespasser; 
and  that  the  complainant  has  been  informed  and  believes,  that 
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be  defendant  intends  to  commence  proceedings  at  law,  for  the 
urpoee  of  recovering  the  possession  of  said  premises  from  the 
omfdainant. 

The  bill  prays  that  the  defendant  may  be  decreed  to  convey 
>  the  complainant  the  said  premises,  in  pursuance  of  the  said 
rtides  of  agreement ;  and  that  she  may  be  restrained  from 
rbceeding  at  law  to  turn  the  complainant  out  of  possession. 

Upon  filing  the  bill,  the  injunction  was  allowed  and  issued. 

The  defendant,  by  her  answer,  denies  that  she  recollects 
aying  that  good  current  bank  bills  would  answer,  but  alleges 
bat  she  said  that  she  wanted  "  good  money." 

That  she  understood  there  was  difficulty  about  bank  notes, 
8  they  did  not  pay  specie.  The  complainant  said  he  had  put 
is  money  out  pretty  much  in  silver,  and  meant  to  have  such 
loney.    She  expected  him  to  come  prepared  to  pay  specie. 

Insists,  that  by  the  statute  of  frauds,  such  agreement  must  be 
I  writing. 

That  on  the  first  of  May,  eighteen  hundred  and  twenty-eight, 
[enry  Hildebrand  attended  for  her ;  a  deed  was  prepared,  exe- 
3ted  and  acknowledged ;  that  Hildebrand,  for  defendant,  ten- 
sred  the  deed  to  complainant,  and  offered  to  deliver  it  on  his  ma- 
ing  first  payment ;  that  complainant  counted  out  in  bank  notes, 
Mut  two  hundred  dollars,  said  it  was  all  he  had,  except  about 
rty  dollars  in  silver,  which  he  did  not  show ;  the  defendant 
iw  no  other  money  that  day ;  that  Hildebrand  asked  her  if 
le  would  take  such  money,  and  she  told  him  she  wanted  '^good 
loney ;"  and  Hildebrand  saying  she  was  not  obliged  to  take 
,  she  decUned  receiving  it ;  denies  that  he  tendered  her  the 
mount  of  the  first  payment,  or  that  the  notes  tendered  were  notes 
'  specie  paying  banks ;  denies  that  she  threatened  to  sue  him  the 
ext  day,  or  made  any  proposition  about  money ;  states  that  com- 
lainant  said  he  had  not  specie,  and  did  not  know  where  taget 
;  and  that  the  defendant  considered  the  matter  at  an  end ; 
lat  the  complainant  then  made  a  propositkm  to  lease  it  for 
iree  years,  and  she  agreed  to  rent  it  to  him  tot  one  yeflki ;  that 
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complainant  and  defendant  agreed  that  the  flalevhoidd  be  given 
up,  and  that  she  should  lease  it  to  him  for  one  year ;  Hflde- 
brand  was  to  prepare  a  lease ;  he  made  a  memoraadum  of  the 
terms,  and  they  were  to  meet  at  defendant's  house  on  the  tenth 
of  May  then  next ;  that  they  parted  with  the  eK[4icit  undo- 
standing  that  the  agreement  of  sale  was  to  be  given  up,  airi 
that  the  complainant  was  to  sign  the  lease ;  they  were  to  mectoa 
the  tenth  of  May  for  that  purpose;  denies  they  were  to  meet  to 
make  any  other  arrangement ;  that  on  the  tenth  of  May,  Hil- 
debrand  had  prepared  the  lease,  and  defendant  had  it  ready  to 
be  delivered ;  that  complainant  and  one  S.  R.  H.  came  to  it 
fendant's  house,  staid  a  few  minutes  and  went  away,  withcol 
saying  any  thing  about  the  business  they  came  for ;  sbe  has 
had  no  further  conversation  with  him  since ;' denies  that  ocn- 
plainant  told  her  that  if  she  would  take  specie  he  wouM.goaod 
get  it ;  admits  that  it  may  be  true  that  complainant  was  at  bar 
house  on  the  twenty-second  and  twenty  ^third  of  May,  as  she  is 
induced  to  believe  his  design  was  to  draw  her  into  some  foitbff 
n^otiation ;  denies  that  he  ever  tendered  her  the  first  paymeot 
in  gold  and  silver;  admits  that  complainant  has  continued  k 
possession  of  the  premises,  but  denies  that  it  was  under  the 
agreement  of  sale ;  admits  that  on  the  twenty-eighth  of  Jk- 
oember,  eighteen  hundred  and  thirty-eight,  die  served  notice  os 
complainant  to  give  up  possession  on  the  first  of  April  next,  ud 
alleges  that  he  refused  to  give  up  possession  on  that  day ;  deoiee 
that  complainant  laid  out  two  hundred  dollars  on  improvingthe 
place,  or  any  thing  over  what  it  was  his  duty  to  do  as  tenaiit, 
in  keeping  the  farm  in  tenantable  repair ;  admits  that  he  bomt 
one  kiln  of  lime,  cut  wood  to  burn  it  on  the  premises,  put  pait 
on  the  land  and  sdd  a  part,  equal  to  the  actual  expense  of  bon- 
ing what  he  put  on  the  farm,  which  was  about  equal  to  the 
value  of  the  wood  used  to  burn  it ;  that  he  made  some  rails  and 
repaired  fences ;  cut  the  timber  on  the  form,  but  not  more  tfaao 
was  necessary  to  put  the  farm  in  tenantable  repair ;  may  have 
drawed  ofif  some  stone,  and  cut  some  bushes  ;  states  that  be  had 
been  her  tenant  for  three  years,  and  was  bound  ta  manage  the 
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n  in^a  proper  and  husband-like  manner,  according  to  the 
IBS  of  good  farming;  to  make  rails  and  keep  up  fences,  to 
ir  out  bushes,  draw  off  stones  necessary  to  be  removed,  and 
I  he  did  not  do  so,  but  double  cropped  the  fiirmand  exhausted 
soil,  let  the  fences  go  to  decay,  with  which  she  wfts  dissatis- 
;  and  if  he  put  part  of  a  kiln  of  lime  on  the  place,  made  rails 
[  lefiaired  fences  he  had  suffered  to  go  to  decay,  hauled  off  stone, 
I  ciit  bushes,  he  did  nothing  more  than  he  was  bound  to  do  witb- 
be  three  years,  as  a  tenant ;  that  on  the  fiist  of  May,  eighteen 
idred  and  thirty-eight,  he  did  not  mention  or  niake  any  ob- 
ioo  on  account  of  these  alleged  repairs;  that  on  the  first  of 
y,  eighteen  hundred  and  thirty-eight,  complainant,  or  his 
tot,  ^  was  the  first  to  propose  giving  up  the  agreement  of  sale 
1  taking  a  lease ;  that  the  meeting  on  the  tenth  of  May  was 
the  purpose  of  having  the  agreement  cancelled,  and  the  lease 
ned,  which  he  evaded  and  omitted  to  do. 
The  cause  was  heard  upon  the  bill,  answer,  replication  and 
ob.     . 

I.  IV,  Miller^  for  complainant 

Phis  bill  was  filed  to  compel  the  specific  performance  of  an 
eement  entered  into  between  the  parties,  under  seal,  on  the 
tieth  day  of  December,  A.  D.  eighteen  hundred  and  thirty- 
en,  concerning  the  sale  and  conveyance  of  a  certain  form. 
U  the  time  of  making  this  agreement,  the  complainant  was 
XMsession  of  the  farm  as  tenant  under  the  defendant,  his  ten- 
;y  to  expire  on  the  first  day  of  the  then  next  April.  By  a 
enant  in  the  said  agreement,  it  was  agreed  "  that  the  com* 
inant  might  enter  upon  the  said  premises  on  the  first  day  of 
-il  next,  and  take  the  profitsTio  his  own  use."  The  com- 
inant,  therefore,  was  in  the  possession  of  the  premises  under 
I  by  virtue  of  the  agreement,  from  the  first  day  of  April,  to 
fitBt  day  of  May,  A.  D.  eighteen  hundred  and  thirty-eight, 
sn  a  conveyance  of  the  title  was  to  be  made. 
The  defendant  covenants  to  convey  the  premises  to  complain- 
on  or  before  the  first  day  of  May,  A.  D.  eighteen  hundred 
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and  thirty-eigbt,  when  the  complainant  agren  on  faja  part  to 
pay  the  eum  of  four  hundred  and  sixty-two  doQan  and  fifty 
cents,  being  the  first  pajrment;  the  balance  of  the  purchase  mo- 
ney to  be  paid  in  three  equal  yearly  payments,  of  four  hundred 
and  sixtyHwo  dollars  and  fifty  cents  each. 

The  dispute  between  these  parties,  arose  about  the  first  pay- 
ment to  be  made  by  the  complainant    The  eridence  proves 
that  on  the  first  day  of  May,  eighteen  hundred  and  thirty-eight, 
the  complainant  went  to  the  house  of  the  defendant  for  the  pur- 
pose of  fulfilling  the  agreement  on  his  part,  and  oflered  ao  to  do^ 
when  the  defendant  refused  to  comply  on  her  part,  solely  upon 
the  ground  that  the  first  payment  was  not  tendered  in  gold  and 
flilver ;  that  the  complainant  was  surprised  by  thisobjection,  and 
requested  time  to  exchange  the  money,  which  was  reftned  lo 
him,  and  the  defendant  thereupon  declared  the  agreement  for- 
feited, and  attempted  by  means  of  threats  to  compel  the  com- 
plainant to  give  up  the  agreement  and  come  under  a  leaae ;  that 
as  soon  as  the  complainant  was  aware  of  the  fact  that  the  de- 
fendant would  demand  specie,  he  used  due  diligence  to  procore 
the  same,  and  tender  it  to  her ;  but  she  evaded  his  oflTers,  and  re- 
fused to  receive  it,  upon  the  ground  that  it  was  not  tendered  oa 
the  first  day  of  May. 

The  only  objection  made  by  the  defendant  on  the  first  day  of 
May  having  been  overcome  by  the  complainant,  and  the  licoa- 
tion  of  the  parties  still  being  the  same,  there  is  no  reason  why 
the  agreement  should  not  be  performed. 

The  following  points  are  clearly  and  indisputably  ^staUiriMd 
by  the  pleadings  and  evidence  in  this  cause. 

1 .  1  hat  the  agreement  of  the  thirtieth  day  of  December  vu 
fairly  and  honestly  made  between  the  parties. 

2.  That  the  purchase  money  is  the  full  value  of  thabai 
agreed  to  be  conveyed. 

3.  That  from  the  time  of  making  the  agreement  it  basal- 
ways  been  the  intention  and  wish  of  the  complainant  to  iM 
the  agreement,  and  that  he  undertook  in  good  &ith  to  petiom 
the  same  on  his  part. 
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4.  Tfa«t  the  perfbrmance  on  the  fiiBl  day  of  Mmff  wan 
prwiFeoied  by  a  difficulty  middeiily  thiown  in  the  way  by  Ibtf 
defefidaDt 

5.  Thai  Uie  complaiiiant  removed  thai  diSiciilty  as  ■pao'a* 
it  was  possible  for  him  to  do  so  under  the  circuantaooea  el  the 


6.  ThatAe  demand  of  specie  by  the  <lefendaiit  on  the  irai 
day  of  Hay  was  a  mere  pretence ;  it  wae  not  made  to  piooune 
the  specie,  bat  for  the  purpose  of  breaking  up  the  agreement. 

We  submit)  therefiire,  that  the  complainant  has  made  out  a 
dear  ease  for  relief,  unless  the  defence  set  up  by  the  defendant 
isBuflkient  in  law  and  equity  to  overcome  it 

I'he  defendant  in  answer,  sets  up  two  matters  of  defence. 

1.  That  the  complainant  broke  the  a; reemmt  on  the  first 
day  ef  May,  by  not  being  ready  to  aoake  the  first  payment  in 


t.  That  the  apeemmt  of  the  thirtieth  day  cf  December  wae 
i^Minded  by  a  parol  agieement  made  between  the  parties  on 
tlie fini d^yef  May. 

Aa  loUhe  ftst  defence,  the  evidence  shows  that  the  defendant 
pat  the  objection  altogether  upon  the  time  of  payment,  upon  not 
leaving  the  spede  there  on  the  day.  When  complainant  asks 
tbt  a  ^y  to  get  the  money,  she  refuses  it 

When  the  specie  was  afterwards  ofTered  lo  hw,  she  refiusas  it, 
Dpen  the  ground  that  k  wae  not  tendered  on  the  fisst  day  of 
Slay. 

Am  seen  as  the  defendant  and  her  agent  idiseover  thai  cem- 
piBinaiiit  is  not  prepared  with  thss  specie,  they  take  advantage  of 
liuA  feet,  and  declare  the  agreement  forfeited,  and  threaten  him 
^^vkh  an  immediate  arrest  and  damages.  This  thseat  was  not 
made  to  compel  a  performance  of  the  agreement,  but  for  the 
Purpose  of  inducing  the  complainant  te  abandon  the  contract 
altogether,  else  why  not  accept  the  loomplainant's  oflTer  at  the 
time  to  procure  the  specie,  or  receive  it  when  it  was  offered  lo 
Her  ten  days  after  ? 

The  tybjectkm  to  the  money  on  the  first  day  of  May,  was 
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premeditated  by  the  defendant  and  her  agent,  Hildebrand.  Hi- 
debrand  says,  in  his  evidence,  that  they  consulted  about  it  two 
weeks  before,  and  concluded  to  make  the  objectioD.  Tet  no 
notice  is  given  to  the  complainant  This  was  an  undue  advaiH 
tage  taken  of  the  complainant 

The  case  and  evidence  shows  that  the  complainant,  for  6af 
of  surprise,  had  inquired  of  the  defendant  ad  to  the  kind  of 
money  she  would  receive,  and  that  she  waived  the  specie. 

The  defendant,  in  feet,  admits  the  waiver  of  her  right  to 
have  the  specie,  in  her  answer,  when  by  way  of  demurrer  she 
sets  up  the  statute  of  frauds,  and  insists  that  it  is  not  bindiog 
because  not  in  writing. 

We  do  not  offer  this  evidence  as  a  parol  agreement  to  alter 
or  amend  the  written  agreement  Neither  do  we  set  it  up  as  a 
contract  relative  to  the  sale  of  lands,  within  the  meaning  of  the 
statute  of  frauds.  But  we  do  insist  that  it  is  competent  evi* 
dence  to  show  that  the  defendant  consented  to  a  certain  mode 
and  manner  in  which  the  complainant  might  perform  this  part 
of  the  written  contract,  and  that  she  could  not  afterwanb 
withdraw  that  consent  to  the  surprise  and  prejudice  of  the  ooiD' 
plainant 

This  evidence  does  not  alter  the  substance  of  the  oontract* 
It  is  information  or  direction  upon  which  the  complainant  bad  a 
right  to  rely  and  act  until  informed  to  the  contrary.  It  ii  evi- 
dence to  show  that  the  defendant  led  the  complainant  into  tbe 
difSculty,  which  she  now  seeks  to  take  advantage  of. 

If  the  articles  do  not  specify  the  kind  of  money  to  be  paidi 
it  may  be  shown  that  at  the  time  the  articles  were  entered  int<^ 
it  vras  agreed  by  the  parties  by  parol  that  the  installoMfil* 
should  be  paid  in  whatever  money  was  current  at  the  time: 
1  Yeaies,  136 ;  2  Dallas^  173 ;  3  Stark'^  Ev.  1054 ;  Warm 
V.  Mains,  7  John.  R.  476. 

So  the  time  for  the  performance  of  a  covenant  may  be  waiv 
ed  by  a  parol  agieement :  Fleming  v.  Gilbert^  3  John.  A 
528. 

A  substantial,  though  not  a  literal  performance  ^  ao  agre^ 
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ment,  is  suflkieDt,  if  the  plaintiff  by  parol  waived  the  literal  per- 
formaDce  of  the  conditioa:  3  John.  R*  528,  531. 

The  court  will  not  permit  a  party  to  take  advantage  of  a 
drcumstance  not  affecting  the  substance  of  the  matter:  2 
Story's  Eq. 

Time  is  not  deemed  in  equity  to  be  of  the  essence  of  the 
ooniract :  2  Siory^s  Eq.  85. 

The  defendant,  in  her  answer,  sets  up  in  the  second  place, 
that  theife  was  a  parol  agreement  entered  into  between  the  par- 
ties on  the  first  day  of  May,  eighteen  hundred  and  thirty -eight, 
by  virtue  of  which  she  insists  the  articles  of  agreement  were 
rescinded  and  given  up. 

This  parol  agreement  according  to  the  defendant's  answer 
and  evidence,  was  nothing  more  than  an  understanding  that 
the  parties  would  meet  at  a  future  day  and  execute  a  written 
lease  for  the  premises,  when  the  articles  were  to  be  given  up« 

That  agreement  was  never  consummated,  no  lease  has  ever 
been  executed  between  the  parties,  and  the  articles  have  not 
been  given  up. 

Is  not  the  written  agreement  then,  according  to  the  defend*- 
ant's  own  evidence,  still  in  full  force?  What  act  of  either  party 
has  put  an  end  to  it  ?  It  certainly  was  not  put  an  end  to  on  the 
Sntday  of  May,  for  it  was  agreed,  according  to  defendant's  evi- 
ience,  that  the  article  should  remain  in  force  in  the  hands  of 
Peer,  until  the  tenth  day  of  May.  What  took  place  on  the 
lenth  day  of  May  ?  Nothing,  according  to  the  defendant's  own 
inswer. 

She,  says  that  Pickle  said  nothing  to  her,  or  she  to  him, 
ibout  the  lease.  She  says  the  lease  was  in  the  house,  but  it 
WBB  not  produced. 

Peer  was  not  ^here  with  tlie  article  of  agreement,  and  had  no 
notice  to  be  there. 

The  defendant  has  never  demanded  the  article  of  Peer,  or 
signified  her  consent  to  have  it  cancelled. 

The  articles  of  agreement  are  therefore  still  in  full  force,  ac« 
cording  to  the  defendant's  own  showing. 
28 
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But  by  the  compIaiQant's  evidence,  it  appears  that  no  suc^ 
paiol  agreement  was  made  on  the  first  day  of  May,  as  set  u 
by  the  defendant. 

The  evidence  of  Daniel  Peer  is  entitled  to  superior  credit  ov^ 
that  of  Hiidebrand,  the  advisor  and  instigator  of  the  defendants 
or  that  of  her  sons  and  sister-in-law.  He  had  been  selected  b^ 
both  the  parlies  to  draw  and  hold  the  articles  between  them,  tr 
was  there  on  that  day  to  see  them  executed,  he  heard  all  th  ^ 
passed,  and  is  an  indiiTercnt  witness  between  the  parties. 

But  if  your  excellency  should  be  of  opinion  that  a  paxr^ 
agreement  has  been  proven, 

We  then  insist  that  no  parol  executory  agreement  will  resci  aj 
or  destroy  an  agreement  in  writing  under  seal,  relative  to  ^h 
sale  of  lands:  3  tSiarkie^s  Evidence, part  ^,  1050  ;  9  Aloderw 
302;  2  Atkyns,  384;  6  Mass,  24;  6  Hals.  174  ;  3  Green 
116;  3  M  1/5.275;  13  Wendell,  7 \]  2  H'e/^.  HO  ;  1  PkiUips^ 
Evidence,  563. 

A  parol  discharge  of  a  written,  agreement  may  in  some  ea- 
ses be  admitted  as  a  defence  to  a  specific  performance,  under 
the  following  rules,  which  may  be  collected  from  all  the  casea 

1.  The  parol  agreement  must  bean  absolute  discharge  made 
upon  good  and  fair  consideration. 

2.  It  nmsst  have  been  executed  in  whole  or  in  part,  and  the 
rights  and  interests  of  the  parties  changed  by  it. 

3.  There  must  be  some  equity  arising  upon  the  new  agree- 
ment. 

4.  It  must  appear  that  a  specific  performance  of  the  written 
agreement  ^^^^uld  be  unjust  under  the  circumstances  disclosed  by 
the  parol  agreement. 

5.  Clear  and  unequivocal  proof  must  be  made  of  the  parol 
agreement:  tSugden  on  Vendors,  138, 139  ;  Equity  Cases,  Abr* 
32,  44  ;  7   Ve.sey,  219  ;  2  John,  Chan,  598. 

The  court  will  look  at  the  peculiar  circumstances  of  the 
case. 

Pickle  was  there  on  the  first  day  of  May,  without  counsel. 
The  objection  to  his  money  was  a  surprise  upon  him.    He  was 
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told  that  he  had  forfeited  his  agreement,  and  was  liable  to 
damages ;  threatened  with  an  arrest,  unless  he  would  give  up 
^i^^  tgreement  and-take  a  lease.  Whatever  he  may  have  said 
^ttder  these  circumstances,  ought  not  to  prejudice  his  rights  un- 
*Jer  the  articles  of  agreement,  especially  when  it  is  not  pre- 
^rtded  that  this  parol  agreement  was  ever  executed  by  either 
pa.rty, 

rrherc  is  a  pretence  set  up  in  the  defendant's  answer,  which 
K^quires  notice;  it  is  this. 

That  the  complainant  did  not  tender  the  whole  amount  of 
^fae  first  payment  in  bank  bills,  but  only  about  two  hundred 
dollars. 

It  is  evident  that  the  defendant  attempts  to  equivocate  upon 
^is  point,  in  her  answer. 

She  keeps  back  the  fact  that  Sutton  was  there  with  part  of 
^lie  money,  and  ready  and  offered  to  pay  it 

That  she  and  her  attorney  stopped  Pickle  from  counting  the 
iKioney,  upon  the  ground  that  it  was  not  specie. 

The  objection  at  the  time  was  not  to  the  quantity  of  the  mo- 
ney, or  to  the  kind  of  bills,  but  solely  upon  the  ground  that  it 
'Was  not  gold  and  silver. 

The  evidence  is  clearly  with  the  complainant,  on  this  point. 

In  determining  this  case,  the  chancellor  will  consider, 

1.  Whether  the  agreement  of  the  thirtieth  of  December, 
dghteen  hundred  and  thirty-seven,  was  originally  such  a^  this 
court  would  have  carried  into  execution?    If  it  was,  then 

2.  Whether  what  passed  subsequently,  ought  to  prevent  a 
specific  performance  ?  J^rice  v.  Dyer^  17  Vesey,  363. 

There  is  no  objection  to  the  original  agreement.  It  is  admit- 
ted to  be  a  just  and  fair  agreement. 

Nothing  has  passed  since  the  agreement,  to  vary  the  situation 
of  the  parties. 

A  performance  of  the  agreement  now,  will  place  the  partied 
just  where  they  stood  on  the  first  day  of  May,  eighteen  hun- 
dred and  thirty-eight,  neither  will  have  lost  or  gained  any 
tfaing.    The  defendant  will  get  the  purchase  money  and  in- 
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terest,  and  the  complainant  will  keep  his  land  and  improve- 
ments. 

But  if  this  agreement  is  not  performed,  injustice  wilt  be  done 
to  the  complainant.     He  is  in  possession  under  the  agreement, 
and  has  made  large  improvements  upon  the  same.     He  has  al- 
ways been  willing  to  perform  the  agreement  on  his  part,  and 
only  prevented  from  doing  so  by  captious  objections  on  the  part 
of  the  defendant.     If  this  bill  should  be  dismissed  and  the  in- 
junction dissolved,  the  defendant  will  turn  the  complainant  out 
of  possession  ;  he  will  then  lose  the  improvements  and  be  sub- 
jected to  an  action  for  the  use  of  the  premises,  without  any  d^ 
fence  at  law.     This  would  operate  as  a  fmud  upon  the  com- 
plainant. 

As  to  the  rights  of  the  parties  imder  a  part  performance  (tf  a 
contract  for  the  sale  of  lands,  when  the  purchaser  has  been  kl 
into  possession  and  made  improvements,  see  2  Story^s  Eq.  6*i,  69. 

When  the  terms  of  the  agreement  have  not  been  strictly 
complied  with,  still  if  there  has  not  been  gross  negligence  in  the 
party,  and  it  is  conscientious  that  the  agreement  should  be  per- 
formed, the  court  will  decree  a  specific  performance :  2  Sttqfs 
AV83— 87;  Ibid,  51,  62. 

When  nothing  but  a  specific  execution  of  the  contract  will 
do  complete  justice  between  the  parties,  the  court  will  decree 
performance,  although  the  party  seeking  it  has  not  strictly  per- 
formed his  part  of  the  contract :  1  Petet^Sy  376  ;  2  Story,  84,  fw<«. 

When  there  has  been  no  change  of  circumstances  aflectio; 
the  character  or  the  justice  of  the  contract,  when  compensation 
for  the  delay  can  be  fully  given,  when  he  who  asks  performance 
is  in  a  condition  to  perform  his  own  part  of  the  agreement,  and 
has  shown  himself  ready,  desirous,  prompt  and  eager  to  per- 
form the  contract,  the  suit  is  treated  with  indulgence  by  the 
court  and  a  specific  performance  will  be  decreed  :  Slory^s  £}• 
87,  and  cases  there  referred  to. 

We  submit  to  the  court  that  this  case  is  within  the  rules  laid 
down  in  the  above  cases,  and  that  the  complainant  has  fully 
sustained  his  bill,  and  is  entitled  to  relief. 
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^e  al£N>  submit,  that  as  the  performance  of  the  agreement 
"^^  been  prevented  by  the  unreasonable  conduct  of  the  defend- 
^'^t,  she  should  pay  the  costs. 

Saxion^  for  defendant. 

1.  The  complainant  having  failed  to  perform  the  contract  on 
bis  part,  is  not  entitled  to  a  decree  for  a  specific  performance. 
*Ic  was  bound  to  tender  the  first  payment  in  specie. 

2.  That  the  agreement  to  rent  rescinded  the  contract  of  sale : 
^ing  V.  Morford^  Saxton^  279,  280 ;  Stevens  v.  Cooper ^  1 
Jahn.  Chan,  429. 

An  agreement  in  writing  may  be  discharged  or  rescinded  by 
parol,  notwithstanding  the  statute  of  frauds :  I  Vem.  240. 

The  Chancellor.    I  am  of  opinion, 

1.  The  complainant  is  entitled  to  a  decree  for  a  specific  per- 
tc^mance  of  the  contract  of  the  thirtieth  of  December,  eighteen 
liundred  and  thirty-seven,  upon  payment  of  the  consideration 
therein  expressed,  with  interest. 

2.  The  evidence  satisfies  me  that  complainant  purchased  in 
good  faith,  for  a  fair  price,  and  with  an  intention  to  fulfill  his 
Contract;  that  the  defendant's  conversation  had  fully  justified 
the  belief  on  complainant's  part  that  specie  would  not  be 
deoianded,  and  was,  therefore,  sufiGicient  excuse  for  its  not  being 
tendered  on  the  day ;  and  that  a  demand  on  that  day,  and  a 
refusal  to  give  reasonable  time  for  producing  the  specie,  was 
arbitrary  and  unjust,  and  will  not  defeat  the  complainant  of 
his  rights  under  the  contract,  and  especially  so  after  being  in 
poflsession  and  making  improvements  on  the  property. 

3.  That  the  complainant's  promise  to  take  a  lease  was  made 
Under  the  impression  that  his  right  to  demand  a  deed  was  gone, 
hy  the  course  of  defendant's  conduct  towards  him,  in  demand- 
ing specie,  and  should  not  be  allowed  to  avail  the  defendant  in 
equity.  It  was  designed,  under  this  idea  only,  as  a  protection 
temporarily  to  the  complainant's  possession. 
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4.  That  complainant's  decree  should  be  without  coets,  afteK 
his  folly  on  the  subject  of  the  lease. 

5.  That  a  reference  be  taken  to  a  master  to  ascertain  th^ 
amount  due  on  the  contract. 


Charles  Vancleve  v.  Reuben  Groves  and  other?. 

A  jtulginent  at  common  law  is  not  a  lien  upon  a  mere  eqaitable  intercft,  Mr 
is  fuch  intereat  the  ssbjcct  of  a  lewj  and  sale  by  virtue  of  atf  ezecoUoD. 

Bill  for  specific  performance.  The  bill  states  that  the  com- 
plainant^ having  recovered  a  judgment  in  the  supreme  court  of 
this  state,  against  Reuben  Groves,  caused  execution  to  be  is- 
sued thereon,  to  the  sheriflf  of  the  county  of  Mercer,  by  viitoe 
whereof  the  sheriff  levied,  among  other  things,  upon  all  the 
right,  title  and  interest  of  the  said  Groves,  in  a  house  and  lot  of 
land  in  the  city  of  Trenton.  That  the  said  premises  hafiof 
been  duly  advertised  for  sale,  were  sold  by  the  said  sheriff  &t 
public  vendue,  and  struck  off  to  the  complainant,  he  being  tb^ 
highest  bidder ;  and  that  the  said  sheriff,  on  the  fourteenth  day 
of  November,  eighteen  hundred  and  thirty-nine,  in  pursuance 
of  the  said  sale,  executed  and  delivered  to  the  com^dainaat  a 
deed  for  the  said  premises. 

That  previous  to  the  entry  of  the  said  judgment,  the  said 
Groves  had  entered  into  a  written  contract  with  Elisha  Gordon 
for  the  purchase  of  the  said  lot  of  land,  by  the  terms  of  which 
Grover  was  to  pay  one  hundred  and  fifty  dollars  for  the  laid 
lot,  with  interest  from  the  time  possession  was  given ;  and  that 
the  deed  was  to  be  delivered  when  fifty  dollars  of  the  purchase 
money  should  be  paid*  That  in  pursuance  of  the  agreement 
Groves  took  possession  of  the  lot,  and  erected  a  dwelling  thereon, 
with  Gordon's  assent,  at  a  cost  of  several  hundred  dollars,  and 
that  he  occupied  the  premises,  and  resided  in  the  house  at  the 
time  of  the  levy  thereon,  by  virtue  of  the  complainant's  execu- 
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OQ.  That  after  the  levy,  and  before  the  sherifTs  sale,  Gor- 
OQ  agreed  with  the  complainant,  in  case  he  became  the  pur* 
li>ser  of  Graves'  interest  in  the  said  premises  at  the  sheriff's 
tie,  that  he,  Gordon,  would  make  to  the  complainant  a  deed 
f  the  said  lot,  upon  the  payment  of  the  purchase  money 
(reed  to  be  paid  by  Groves,  with  interest  thereon.  That  rely- 
g  upon  the  performance  of  the  said  contract  by  Gordon,  the 
^plainant  became  the  purchaser  at  the  sheriff's  sale,  of  all  the 
(bt  and  interest  of  Groves  in  the  said  lot.  That  subeeqaeiitly 
the  sale,  he  applied  to  Gordon  for  a  deed,  in  compliance  with 
3  agreement,  which  he  refused  to  execute,  alleging  that  he  had 
ide  a  deed  to  Charles  G.  Green  and  Joseph  G.  Bre&rley. 
The  bill  further  charges,  that  after  the  sheriff's  sale,  a  deed 
18  made  by  Gordon  to  Green  and  Brearley ;  that  the  sai4 
isea  and  Brearley  were  present  at  the  sheriflTs  sale,  and  bid 

the  lot,  and  that  they  took  the  deed  from  Gordon,  well  know^ 
i;  that  the  premises  had  been  purchased  by  the  complainant 
ites  that  Gordon  died  after  the  execution  of  the  deed,  having 
ly  made  and  published  his  last  will  and  testament,  appointing 
Bcutors,  who  are  made  defendants  in  the  suit 
The  prayer  of  the  bill  is,  that  the  deed  from  Gordon  to  Green 
d  Brearley  may  be  set  aside,  and  declared  fradulent  and  void 
against  the  complainant,  and  that  the  executors  of  Gordon 
ly  be  decreed  specifically  to  perform  his  agreement  with  the 
n[dainant ;  or  if  the  deed  from  Gordon  should  be  deemed 
id,  then  that  his  grantee  should  be  decreed  to  convey  the 
tmides  to  the  complainant,  upon  the  payment  of  one  hundred 
]  sixty-five  dollars,  the  consideration  mentioned  in  the  said 
mI,  with  interest. 

&.  decree  pro  cotifesso  was  taken  against  all  the  defendants 
:ept  Green  and  Brearley.  They  answered  the  complainant's 
L  The  iamswer  admits  the  purchase  of  the  lot  by  Groves  of 
rdon,  under  the  agreement  set  forth  in  the  bUl  of  complaint, 
i  section  of  a  house  thereon  by  Groves,  the  comjdainant's 
Igment,  sheriff's  sale  and  conveyance  to  the  complainant,  as 

forth  in  the  bill.    States  that  Groves  was  indebted  to  the 
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mercantile  firms  of  which  the  defendants  were  respectively 
partners,  for  materials  used  in  the  erection  of  said  house,  pri^r 
to  the  recovery  of  the  complainant's  judgment    That  under 
the  act,  entitled  "  An  act  securing  to  mechanics  and  otben0 
payment  for  their  labor  and  materials  in  erecting  any  house  or 
other  building  within  the  limits  therein  mentioned,"  the  claims 
were  filed  in  the  clerk's  office  of  the  county  of  Mercer,  and  be- 
came respectively  liens  upon  the  said  dwelling  and  lot  of  land 
prior  to  the  complainant's  judgments,  and  that  judgments  were 
subsequently  recovered  thereon  for  four  hundred  and  ninety-ooe 
dollars  and  sixty-five  cents.     That  while  the  said  suits  were 
pending,  the  defendants  entered  into  a  negotiation  with  Groves 
for  the  purchase  of  the  said  house  and  lot,  and  Groves  thereupon 
agreed  that  Gordon  should  convey  the  lot  to  these  defendants, 
upon  their  paying  the  whole  of  the  purchase  money  agreed  (o 
be  paid  by  him  to  Gordon,  together  with  all  liens  upon  the  said 
building  for  work  and  materials.     That  in  pursuance  of  th^ 
agreement,  these  defendants  paid  Gordon  for  the  lot,  and  abo 
paid  and  satisfied  all  the  liens  upon  the  said  building,  amount- 
ing in  the  whole,  to  seven  hundred  and  twenty  dollars,  which 
was  the  full  value  of  the  said  premises ;  and  thereupon  Gordon, 
by  the  written  direction  of  Groves,  conveyed  the  said  lot  in  fee 
to  these  defendants,  by  deed  dated  the  fourteenth  of  October, 
eighteen  hundred  and  thirty-nine. 

The  answer  states  that  the  purchase  was  made  and  the  tide 
taken  by  them  for  the  said  premises,  in  good  faith,  for  the 
purpose  of  securing  their  respective  claims,  and  denies  all 
fraud,  &c. 

The  cause  having  been  put  at  issue,  and  ^testimony  takco. 
came  on  for  final  hearing  at  April  term,  eighteen  hundred  and 
forty  three. 

A  question  was  made  at  the  hearing,  as  to  the  validity  of  the 
liens  set  up  by  the  defendants  in  their  answer,  but  the  cause 
was  decided  upon  the  validity  and  effect  of  the  sheriff's  deed  to 
the  complainant. 
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Halstedj  for  complainant,  insisted,  that  though  Groves 
d  no  legal  title  to  the  premises,  the  fee  remaining  in  Gordon 
the  time  of  the  levy  and  sale,  yet  that  he  had  an  equity  by 
rtue  of  bis  conlract  for  the  purchase,  and  being  in  possession, 
8  equity  might  be  levied  upon,  and  would  pass  by  thesherifTs 
ded.  A  naked  possession  may  be  sold  by  the  sheriff.  Den 
.  Winans,  2  Green,  I  ;  Jackson  v.  ScoU,  18  7.  /Z.  98;  Jack^ 
OH  Y.  Graham,  3  Caines,  I8S;  Jackson  v.  Parker,  9  Cowen^ 
8 ;  Jackson  v.  Tattle,  9  Cowen,  233 ;  Disborough  v.  Outcalt, 
^xtott,  298;  Den  v.  Steelfnan,  5  Hals.  193;  4  Am.  Law 
We^.,  1225. 

The  defendants  can  take  under  the  deed  from  Gordon,  sub- 
let only  tp  the  complainant's  equity.  They  admit  notice ; 
bey  ar&  not  bona  fide  purchasers,  having  paid  no  money, 
Suton,  73. 

ft  W.  Green,  for  the  defendants,  cited,  Bogart  v.  Perry,  I 
^oAn.  Chan.  52;  same  case  on  appeal,  17  John.  351 ;  1  New- 
vndfs  Prac.  267  ;  Burdon  v.  Kennedy,  3  Atkyns,  739 ;  Scott 
•  Seholey,8  East.  467;  Metcalfs.  Scholey,  5  Bos.  and  PuL 
61. 

The  Chancellor.  At  the  time  of  the  complainant's  judg-  * 
lent  at  law,  and  of  the  sherifTs  levy  and  sale,  by  virtue  of  the 
cecution  issued  thereon,  Groves,  the  defendant,  had  an  equi- 
ble  interest  in  the  premises,  by  virtue  of  his  contract  with  Gor- 
m.  He  had  no  legal  title.  A  mere  equitable  interest,  though 
xxHnpanied  with  possession,  is  not  the  subject  of  a  levy  and 
le,  by  virtue  of  an  execution  at  common  law.  Thecomplain- 
at  acquired  no  lien  upon  Groves'  equitable  interest,  by  virtue 
^  his  judgments,  and  no  title  to  the  premises  by  virtue  of  the 
leriflTs  deed.  The  bill  must,  therefore,  be  dismissed,  with 
Kts. 

Decree  accordingly. 
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William  Chetwood  v.  Stephen  P.  Brittan. 

It  IB  not  competent  to  show  by  parol,  that  at  the  time  of  executing  a  boodf 
the  obligee  agreed  that  the  obligor  should  not  be  personally  liable,  but  that 
the  obligee  would  look  to  the  mortgage  security  for  payment. 

Bill  for  a  perpetual  injunction,  to  restrain  the   defendant 
from  proceeding  at  law  to  recover  the  balance  due  upon  a  bond 
given  by  the  complainant  to  the  defendant     The  bond  was 
secured  by  a  mortgage  of  even  date  upon  real  estate.    The 
mortgage  had  been  foreclosed,  and  the  mortgage  security  pro- 
ving inadequate,  the  defendant  commenced  a  suit  at  law  against 
the  complainant  to  recover  the  balance  due  upon   his  bond. 
The  ground  of  relief  disclosed  in  the  bill  is,  that  at  the  time  of 
executing  the  bond,  it  was  agreed  that  the  obligor  should  not 
be  personally  responsible  for  the  debt,  the  obligee  declaring  that 
the  obligor  need  be  under  no  apprehension  of  trouble  or  difficul- 
ty as  to  Uability,  as  be  (the  obligee)  would  take  the  land,  ot^ 
look  to  the  land,  at  any  time  for  the  balance  of  the  considera-- 
tion  money ;  upon  which  assurance  the  complainant  was  ii^« 
duced  to  sign  the  bond  and  mortgage. 

The  answer  denies  the  agreement  charged  in  the  bill,  and 
•  also  denies  that  the  bond  and  mortgage  were  delivered  od  any 
terms  or  conditions  inconsistent  witli  the  absolute  deliveiy 
thereof 

Upon  filing  the  bill  an  injunction  issued.  The  defendant 
having  filed  his  answer,  applied  to  dissolve  the  injunctioD,  at 
July  term,  eighteen  hundred  and  forty-one.  The  motion  was 
denied,  and  the  injunction  continued  to  the  final  hearing.* 

The  cause  came  on  for  final  hearing  at  a  special  term,  at 
Newark,  on  the  twenty-third  day  of  May,  eighteen  hundred 
and  forty-three,  upon  bill,  answer,  replication  and  proofs. 

W,  Cltetv'ood  and  O.  &  Halsied^  for  complainant 

J.  Wkiicluiad  and  /.  H.  Willlafnsofi,  for  defendant. 
*  See  ante,  vol.  i.  page  438. 
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Cases  cited  on  the  part  of  the  complainant.  3  Starkie^s  Ev, 
^^14 ;  1  Ibid,  306,  7,  note  ;  I  Esp.  35? ;  I  Peake,  64  ;  Phil. 
^t>.356,  7;  1  John.  Cos.  153;  4  Cranch,  219,  222;  2Salk. 
444;  3  Atkj/ns,  388;  1  Wilson,  313  ;  1  Dallas,  424;  2Z?a/. 
fa»,  171 ;  4  i?aZZa5,  340;  6  Mass.  492;  6  JoAh.  1 10;  Coxe, 
86,  178  ;  4  Hals.  144  ;  «a:r/on,  356  ;  1  Mad.  Prnc.  205,  213  ; 
1  Com.  on  Con.  36,  37 ;  I  Bro.  Chart.  C  54 ;  2  Fe^^y,  ^en. 
380;  1  Vern.  296;  3  JbA/i.  528,  530;  2  John.sChan.  416. 

Cases  cited  on  the  part  of  the  defendant.  2  PFiZ^on,  275 ; 
Cns.  in  Chan.  20,  29  ;  I  Vesey,  241  ;  5  Aw^.  Com.  Law;,  268; 
1  ^ro.  CAan.  C.  92 ;  2  /tiii,  219  ;  4  J/^iW,  514  ;  4  Taun.  783; 
7  Vesef/,2\  1  ;  Grisley's  Eq.  Ev.  206  ;  1  JbAw.  CVian.  279, 425; 
1  JPetisrs,  598;  3  ffarr.  506;  Swift's  Ev.  153,  149;  6  Wen- 
dell,  277;  2  /oAw.  CAa/i.  557;  Greenl.  Ev.  315;  11  Mass. 
30  ;  2  TF.  Blac.  1249 ;  3  Barn,  and  Aid.  233 ;  1  Mass.  244 ; 
S  Mass.  146. 

The  Chancellor.  This  case  has  been  partially  consider- 
rf  on  a  former  occasion.  It  was  on  the  motion  to  dissolve  tlie 
injunction.  On  that  motion  the  injunction  was  continued  until 
4e  hearing,  that  an  opportunity  might  be  afforded  better  to  get 
^  the  true  merits  of  the  controversy.  The  parties  have  now 
brought  the  cause  to  a  final  hearing  on  the  merits,  and  it  must 
^  disposed  of. 

The  facts  are  f^w.  Mr.  Middlebrook  agreed  with  the  defend- 
ant, in  the  year  eighteen  hundred  and  thirty-sixj  to  purchase 
of  him  a  piece  of  land  in  the  township  of  Ehzabeth,  in  the 
^Dty  of  Easex,  containing  about  twenty-seven  acres,  at  two 
hundred  and  seventy-five  dollars  an  acre.  In  the  purchase  of 
this  land,  or  twenty-four  acres  of  it,  the  complainant  became 
'''terested  with  Middlebrook.  Before,  however,  the  deed  was 
Siven,  Middlebrook,  with  the  consent  of  complainant,  sold  out 
^"e  twenty-four  acres  to  a  company  got  up  by  captain  Wil- 
'"^mson,  at  a  considerable  advance.  This  company  prevailed 
^^  the  complainant  to  take  the  deed  for  the  land,  to  hold  in 
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trust  for  the  several  shareholders.  The  deed  was  accordingl; 
made  to  him,  and  he  gave  his  bond  and  mortgage  to  the  defend 
ant,  for  the  sum  which  it  had  been  agreed  should  be  secured  oi 
the  land  itself.  At  this  time,  the  idea  that  the  land  would  eve 
fell  to  pay  off  the  incumbrance,  never  entered  into  the  head  o 
any  body.  It  was  when  the  land  mania  prevailed  in  its  wildoB 
form.  Things  have  resulted  otherwise,  the  land  has  been  soli 
under  the  mortgage,  and  has  left  a  very  considerable  sum  on 
paid  on  the  bond.  The  defendant  prosecuted  the  complainam 
at  law  on  this  bond  for  such  deficiency,  and  an  injunction  wai 
ordered,  restraining  further  proceedings  in  that  action.  Thai 
injunction  is  now  asked  to  be  made  perpetu2d. 

The  allegation  of  the  complainant,  and  on  which  the  whol« 
case  turns,  is,  that  at  the  time  the  bond  and  mortgage  wer^ 
executed,  before  signing  the  bond,  the  complainant  expressly 
his  unwillingness  to  become  bound  for  the  debt  of  others,  wh^ 
the  defendant  said,  he  need  be  under  no  apprehension  on  tik^ 
score,  "  as  he  would  take  the  land,  or  look  to  the  land  at  ax}j 
time  for  the  balance  due  on  the  bond."  It  is  upon  this  groaiH^ 
this,  declaration  made  by  the  defendant  at  the  time  the  papern 
were  executed,  that  the  complainant  insists  upon  his  right  to  be 
discharged  from  the  payment  of  his  obligation. 

The  competency  of  this  evidence  has  always  embarrassed  tbe 
complainant's  cause.  Is  it  any  thing  short  of  allowin1[  a  wit- 
ness, when  a  party  signs  and  seals  a  bond  promising  to  pay  so 
much  money,  to  contradict  the  paper,  by  testifying  that  it  was 
agreed  at  that  very  time  that  the  money  was  never  to  be  paid) 
but  that  the  obligee  should  take  the  land  contained  in  the  oiort- 
gage  in  payment?  The  writing  says,  the  obligor  is  to  pay  in 
money ;  the  witness  says,  he  was  not  to  pay  at  all,  but  the  laod 
contained  in  the  mortgage  was  alone  to  be  looked  ta  Wbat 
security  can  the  public  have  in  writings  and  seals,  if  theymay 
thus  be  set  aside  by  the  breath  of  witnesses? 

It  will  be  observed,  this  is  not  a  case  of  fraud,  or  mistake,  of 
circumvention.  The  bond  was  given  as  agreed,  and  there  is 
nothing  about  the  transaction  different  from  what  was  designedi 
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-t^he  defendant  says  he  was  to  be  paid  in  money,  and  shows  as 
evidence  the  bond  of  the  complainant,  fairly  given.  The  com- 
pilainant  then  strives  to  defeat  the  recovery,  by  showing  by  pa* 
rol  that  he  was  not  to  pay  it,  and  that  by  a  verbal  agreement 
made,  not  at  a  subsequent  day,  but  at  that  very  time,  the  obli- 
gee agreed  to  look  to  the  land  alone.  If  this  is  not  contradict- 
uig  a  written  agreement,  and  under  seal  too,  by  parol,  tlien  I  do 
jaot  know  any  case  in  which  it  can  be  done. 

Too  much  latitude  has  already  been  given,  I  fear,  for  the 
good  of  society,  in  allowing  parol  proof  in  explanation  of  writ- 
ten agreements ;  but  no  case,  as  it  appears  to  me,  has  yet  gone 
as  far  as  I  am  asked  to  go  in  this.    The  authorities  on  the  sub* 
joct  have  been,  reviewed  heretofore,  and  need  not  be  again  ex- 
aaiiaed.     In  cases  of  trust,  I  am  aware,  parol  evidence  has 
been  admitted  to  show  who  are  the  persons  beneficially  interest- 
ed.    It  is  a  rule  adopted  to  meet  the  necessity  of  that  pase.     So 
a  deed  absolute  on  its  face,  may  be  shown  to  have  been  deliver- 
ed as  an  escrow.     This,  however,  does  not  affect  the  writing, 
but  its  delivery  only.     Nor  will  it  do  to  be  guided  by  those  de- 
cisionB  where  covuts  of  equity,  on  a  bill  for  a  specific  perform- 
ance, have  indulged  defendants  in  parol  proof  in  excuse  for  not 
fulfilling  written  contracts.     Here  a  latitude  has  been  given 
which,  belongs  to  no  other  case.    The  same  proof  will  not  be 
allowed  the  complainants  in  those  very  actions. 

I  must,  therefore,  be  understood  as  entertaining  a  stiong  coq*> 
viction  against  the  competency  of  the  evidence  offered  by  the 
complainant,  and  adhering  to  the  views  heretofore  expressed  in  my 
opinion  on  this  subject ;  but  I  am  disposed,  under  the  pecuUar 
drcumstances  of  this  case,  and  especially  so  as  I  may  be  mista- 
ken upon  the  question  of  evidence,  to  look  into  the  merits  of  the 
controversy. 

The  bill  charges  (and  it  being  an  injunction  bill,  is  under 
oath)  that  the  defendant  told  the  complainant  at  the  time,  and 
before  signing  the  bond,  that  he  need  be  under  no  apprehensions 
of  trouble  or  difficulty  as  to  Uability,  ^'  as  he  would  take  the  land 
IV  look  to  the  land  at  any  time,  for  the  balance  of  the  consider- 
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ation  money."    The  answer  meets  this  charge  ''  by  denying 
unequivocally,  and  without  any  qualification,  that  the  said  bcmd 
and  mortgage  were  delivered  on  any  terms  or  conditions  incon- 
sistent with  the  absolute  delivery  thereof."    It  is  further  admit- 
ted, however,  in  the  answer,  that  after  the  papers  were  executed, 
and  at  the  time  they  were  exchanged,  the  complainant  said  in 
a  pleasant  way,  that  he  hoped  the  defendant  would  look  to  the 
land  first,  before  calling  on  him  for  the  bond,  which  the  defend- 
ant agreed  to  do.    Thus  the  statements  in  the  bill  and  the  an- 
swer are  entirely  different.     The  evidence  mainly  relied  on,  is 
that  of  Mr.  F.  B.  C,  the  only  person  present  at  the  time  of 
executing  the  papers,  and  the  witness  on  the  bond.     He  alone 
can  prove  what  took  place  at  the  time.    He  is  a  gentleman  in 
whom  great  reliance  may  be  placed,  and  he  has  evidently,  in 
this  case,  felt  the  peculiarity  of  his  portion,  and  spoken  with 
commendable  caution..    He  does  not  profess  to  give  the  words 
used,  but  the  ideas  only.     This  is  the  statement  he  makes : 
''  My  father  made  objections  to  giving  his  bond  to  make  himself 
responsible  for  the  debt  of  others,  for  he  had  no  interest  at  all 
in  the  matter ;  Mr.  Brittan  replied,  in  substance,  that  he  need 
not  be  afraid  to  execute  the  bond  on  that  account,  he  would 
take  the  land  at  any  time  for  the  balance  of  the  debt ;  my 
faihef  executed  the  bond  then  and  the  papers  were  exchanged."*^ 
This  is  the  length  and  breadth  of  the  whole  case,  and  nodoabt^ 
honestly  and  fairly  related.     Was  it  anything  more  than  a  | 
sing  remark  of  the  defendant,  made  to  show  (and  truly  at  tli 
time)  his  confidence  in  the  value  of  the  land  ?    Did  he  realli^— 
intend  by  that  observation  to  absolve  the  complainant  from  a^H 
Kability  to  him  on  his  bond  ?    If  so,  why  execute  the  bond  a^B^ 
all  ?    It  was  not  necessary  to  create  a  lien  on  the  land ;  ibsmj 
might  as  well  have  been  done  by  a  mortgage  alone,  without  thvc 
bond.    Beside,  it  is  out  of  the  ordinary  course  of  business,  U> 
sell  land  and  have  no  person  as  bondsman  or  paymaster,  am/ 
if  it  was  designed  to  absolve  the  complainant  from  any  obliga- 
tion whatever,  it  is  reasonable  to  suppose  that  the  defenisat 
would  have  insisted  on  a  bond  from  the  persons  beneficially  io- 
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teiesled  in  the  purchase.    To  conclude  that  the  parties  intended 
to  discharge  tlie  complainant  from  all  personal  responsibility, 
and  yet  take  his  bond,  and  that  too  without  reducing  such  stip- 
ulation Co  writing,  or  preserving  any  further  proof  of  it  than  the 
observation  thus  incidentally  made  by  the  defendant,  is  against 
all  the  notions  I  entertain  of  the  course  of  business  between 
man  and  man.    If  intended  as  anything  more  than  a  passing 
remark,  or  designed  to  discharge  the  complainant  from  all  lia- 
bility on  the  instrument  he  was  executing,  it  is  reasonable  to 
suppose  some  endorsement  to  that  affect  would  have  been  made 
on  the  bond  at  the  time.    It  is  not  sufficient  that  the  expression 
was  calculated  to  encourage  the  complainant  to  place  his  signa- 
ture to  the  bond ;  it  is  necessary  to  go  further,  and  to  be  satisfied 
that  it  was  intended,  by  the  parties,  and  so  understood  by  the 
defendant  in  particular,  at  the  time,  as  a  settled  agreement, 
that  in  no  event  should  the  complainant  be  called  on  to  pay 
lib  bond,  but  the  land  alone  should  be  resorted  to. 

My  idea  19,  that  the  conversation  between  these  parties  was  a 
casual  one,  expressive  of  the  confidence  the  defendant  had  in 
the  value  o(  the  land,  without  designing  to  alter  or  vary  the 
legal  obligations  the  parties  were  then  entering  into.  This 
proof,  it  will  be  seen,  varies  somewhat  from  the  charge  in  the 
bill.  The  charge  is,  that  the  defendant  said  he  would  take  the 
land  or  look  to  the  land  for  the  debt  The  evidence  is,  that  he 
said  he  would  take  the  land  for  the  debt ;  the  difference  is,  per- 
haps, not  material,  but  the  proof  is  not  as  strong  as  the  charge 
in  the  bill.  It  appears  from  Mr.  Chetwood's  evidence,  further, 
thai  the  defendant  said  there  was  no  danger  of  the  land  com- 
ing back  to  him  ;  that  it  was  worth  a  great  deal  more  than  the 
incumbrance  of  the  mortgage,  after  so  much  had  been  paid  on 
it  This  is  the  most  direct  part  of  the  evidence,  but  it  is  not 
alL  Isaac  Coles  testifies  that  the  defendant,  when  asked  why 
he  foreclosed  on  the  complainant,  who  was  a  responsible  man, 
answered,  as  he  understood  him,  that  he  was  not  personally  re- 
qionsible,  but  was  only  a  stake-holder ;  that  several  others  were 
engaged  in  it ;  it  was  a  speculation  concern,  and  he  looked  to 
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Others  for  payment.  This  evidence  amounts  to  nothing  more^ 
when  &irly  considered,  than  the  facts  of  the  case  fiiDy  wanant, 
that  the  complainant  was  acting  for  others,  and  the  debt  be- 
longed to  them  to  pay.  The  evidence  of  all  the  witneases,  of 
Mr.  Bryant,  Mr.  Middlebrook,  Mr.  Crane  and  others,  show  thit 
the  complainant  was  known  not  to  be  interested  in  this  trans- 
action, pereonally,  and  great  pains  seem  to  have  been  takes 
hy  the  defendant,  to  protect  him  from  loss  by  securing  his  mosef 
from  those  who  were  reaUy,  in  honor  and  justice,  bound  to 
pay  it. 

The  fact  that  while  the  present  bond  and  mortgage  was  oot- 
standing,  the  defendant  borrowed  one  thousand  dollars  of  com- 
plainant and  gave  him  his  note  for  it,  furnishes  no  proof  that 
the  defendant  did  not  mean  to  collect  this  bond.  The  partin 
were  friends,  in  habits  of  intimacy,  and  no  doubt  the  defendant 
never  designed  to  call  on  complainant  but  in  the  last  extremity. 
I'he  whole  case  shows  this ;  men  often  enter  upon  fresh  ooo- 
tracts,  without  intending  to  blend  them  with  those  then  pend- 
ing between  them ;  and  it  appears  that  at  the  very  time  of  loan- 
ing the  one  thousand  dollars  to  the  defendant,  he  held  the  joint 
note  of  complainant  and  his  son,  for  five  or  isix  hundred  dol- 
lars, which  it  is  not  pretended  was  affected  by  the  new  loan,  nor 
designed  so  to  bo. 

1  here  is  a  view  of  this  case  which  must  not  be  passed  by. 
If  it  was  a  fixed  agreement  that  tlie  defendant  was  At  any 
time  to  take  the  land  for  his  pay,  it  was  surely  requisite  that 
tlie  complainant  should  retain  the  land  for  that  purpose.  But 
this  he  did  not  do,  nor  could  he,  within  the  contemplated  ar- 
rangement of  the  parties.  The  land  had  been  sold  out  into 
sliarcp,  (according  to  the  fashion  of  the  day,)  and  every  one  of 
the  share-holders  became  interested  in  and  were  part  owners  of 
the  land.  Accordingly,  we  find  the  complainant,  a  few  days 
after  the  date  of  his  deed  from  the  defendant,  executed  to  two 
of  the  share- holders  a  scrip  for  their  shares,  under  his  hand  and 
seal,  reciting  the  interest  they  severally  had  in  the  land,  the 
9^)ount  paid  and  secured  to  be  paid  by  them,  and  decbriPS 
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that  he  hdd  the  property  in  trust  for  them  and  others  interested, 
and  to  be  disposed  of  as  they  should  direct    This  writing,  as  it 
appears  to  me,  is  incompatible  with  the  idea  of  returning  the 
land  to  the  defendant  for  the  fiice  of  the  bond.    The  complain- 
ant's power  over  h,  after  the  issuing  such  a  scrip,  was  gone. 
The  two  scrips  above  stated,  are  the  only  ones  exhibited,  but 
like  scrips  were  given  to  the  other  share>holderB.    Nor  can  the 
evidence  of  Mr.  Middlebrook  be  reconciled  with  the  idea  that 
the  complainant  was  not  to  be  called  on  for  payment  of  the 
bond.    He  says,  that  when  he  and  captain  Williamson  first 
called  on  the  complainant  to  take  the  deed  for  the  property,  he 
objected  to  it,  and  was  not  willing  to  give  his  bond  and  mort- 
gage; but  they  UM  him  there  was  no  danger,  that  the  property 
*^as  safe  for  the  money,  when  he  agreed  to  take  the  title  and 
to  give  his  bond  and  mortgage.    This  witness  further  says,  that 
lie  was  absent  for  some  time  and  returned  before  the  mortgage 
^was  foreclosed,  and  had  a  number  of  conversations  with  the 
complainant,  who  expressed  his  fears  that  he  had  got  in  difSculty 
by  taking  the  title  for  the  property,  and  that  in  case  of  loss,  the 
witness,  who  was  interested  in  the  original  purchase,  ought  to 
bear  his  proportion.    The  complainant,  he  says,  never,  in  any 
cf  these  conversations,  set  up  that  be  was  not  personally  re- 
sponsible on  the  bond  to  the  defendant,  but  always  insisted  tliat 
the  share-holders  ought,  in  justice,  to  come  forward  and  pay  it. 
The  witness  went  so  &r  as  to  offer  his  services  to  complainant, 
to  get  a  paper  signed  by  the  share-holders,  stipulating,  upon  re- 
ceiving a  deed  for  their  shares,  to  comply  with  their  purchase, 
and  thus  relieve  him,  and  he  actually  got  one  signed  by  four 
of  them,  which  paper  is  marked  an  exhibit  in  the  cause.    This 
paper  was  shown  to  the  complainant,  who  declared  he  could 
not  portion  off  the  shares  in  that  way,  and  said  there  ought  to 
have  been  a  bond  of  indemnity.    All  this  is  incompatible  with 
anything  short  of  the  complainant's  liability ;  that  the  com- 
fdainant  was  a  trustee,  and  only  a  trustee  for  others  in  this 
land,  is  certainly  true,  but  he  consented  to  take  a  title,  and  to 
give  his  own  bond  and  mortgage  to  the  defendant,  and  as  be* 
29* 
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tween  him  and  the  defendant  therefore,  it  became  a  personal 
obligation.  The  arrangement  by  which  the  title  passed  to  the 
complainant,  was  made  between  the  complainant  and  those 
who  purchased  the  land  ;  the  defendant  had  no  part  in  it,  ex- 
cept when  it  was  suggested  to  him,  he  agreed  to  it.  The  share- 
holders should  unquestionably  pay  this  money  ultimately,  but 
the  defendant,  by  accepting  the  bond  of  the  complainant,  has 
eflTectually  shut  himself  out  from  any  resort  to  them.  The 
remedy  on  his  part  is  only  against  the  complainant,  and  he 
must  resort  to  those  in  whose  behalf  he  has  interposed  his  re- 
sponsibility. 

The  case  is  a  hard  one  upon  the  complainant,  and  I  would 
cheerfully  have  availed  myself  of  any  e(}uitable  principle  for 
his  relief,  but  I  have  not  been  able  to  satisfy  myself  that  he  has 
made  out  such  a  case  as  will  justify  the  further  interference  of 
this  court.  He  stands  in  the  position  of  surety  fcr  others, 
a  position  which  he  imprudently  and  yet  voluntarily  as- 
sumed. 

I  cannot  but  view  this  case,  and  the  developments  made  in  it^ 
as  furnishing  ample  evidence  of  the  wisdom  of  that  rule  of  law^ 
which  forbids  any  proof  from  witnesses  contradicting  the  wri — 
ting  itself,  if  spoken  at  the  time  of  its  execution ;  and  mostcer — 
tainly,  if  such  proof  is  admitted,  it  should  leave  no  doubt  wlm:=ft 
produced,  that  the  conversation  was  designed  by  all  the  parties, 
to  make  the  contract  in  its  legal  operation,  different  from  tba.( 
stated  in  the  writing. 

The  bill  must  therefore  be  dismissed,  with  costs/ 

*  This  decree  was  unanimously  affirmed  in  Uie  court  of  enon  and  appfti/j 
at  April  term,  eighteen  hundred  and  forty^iz. 
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NN  P.  White  and  others  v.  The  Exkcutors  of  Samuel 
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tMtator,  &fler  numeroui  sreoeral  and  specific  legaciei,  gives  ai  foUowi : — 
■* After  all  my  joat  debts  are  paid,  and  the  expense  of  folfilling  this  my  last 
vUl  mod  testament,  I  give  and  beqoeath  all  the  remainder  of  my  property, 
both  real  and  personal,  of  whatsoever  kind  and  description,  to  be  equally 
divided  among  my  foar  cousins,  J.,  R.,  O.  and  J.  W.**  H§ld,  that  the  tea. 
tator  designed  to  charge  the  lands  devised  in  the  residuary  clause  with  the 
payment  of  the  debts  and  legacies,  not  as  a  primary  fund,  but  in  aid  of  the 
personal  estate. 

The  bill  in  this  cause  was  filed  on  the  twenty-fourth  of  Jan- 
aiy,  eighteen  hundred  and  forty-two,  by  Ann  P.  White,  George 
imlen  Hare,  Rebecca  N.  Paxson,  Wiliam  R.  Skillman  and 
Ictty  his  wife.  Garret  Hulfish  arid  Abby  his  wife,  Mahala  Toor- 
ecs,  The  Rector,  Wardens  and  Vestrymen  of  Trinity  Church, 

I  the  borough  of  Princeton,  Eliza  Jerome  and  Hansen  Yanest, 

II  of  the  county  of  Mercer,  in  the  state  of  New- Jersey ;  John 
'•  Willits  and  Mary  P.  Willits  his  wifcj  and  Elizabeth  Bates, 
f  the  city  of  Philadelphia,  in  the  state  of  Pennsylvania ;  Ra- 
id Elton  and  Catharine  Olden,  of  Doylestown,  in  the  county 
^  Bucks,  and  state  of  Pennsylvania ;  Benjamin  Swain,  of  the 
ly  of  Bristol;  county  of  Bucks,  and  state  of  Pennsylvania ; 
«tty  HoUingshead,  of  Wheeling,  in  the  state  of  Virginia ;  and 
D.  WolfJ  of  the  city  and  state  of  New- York,  treasurer  of  the 
omestic  and  Foreign  Missionary  Society  of  the  Protestant 
piscopal  Church  in  the  United  States  of  America — legatees 
^er  the  will  of  Samuel  S.  Olden,  deceased,  against  the  ex- 
Qtors  and  the  residuary  devisees  named  in  the  said  will. 

The  bill  charges,  that  Samuel  S.  Olden,  late  of  the  township 
I^nceton,  county  of  Mercer,  and  state  of  New-Jersey,  de- 
tsed,  being  in  his  lifetime  seized  and  possessed  of  a  large 
4  and  personal  estate,  and  being  of  sound  and  disposing 
dd  and  memory,  did,  on  or  about  the  eighth  day  of  Februa- 
in  the  year  of  our  Lord  eighteen  hundred  and  forty-one^ 
tke  and  publish  his  last  will  and  testament  in  writing,  which 
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was  executed  and  attested  in  such  manner  as  by  law  is  required 
fcNT  passing  real  estate,  and  was  in  words  and  iBgures,  or  to  di» 
purport  and  effect  following : 

*'  I,  Samuel  S.  Olden,  of  the  township  of  Princeton,  county 
of  Mercer,  and  state  of  New- Jersey,  considering  the  uncertain- 
ty of  this  mortal  life,  and  being  of  sound  mind  and  memory,  do 
make  and  publish  this  my  last  will  and  testament  in  manner 
and  form  following,  to  wit :    Item,  I  give  and  bequeath  to  itiy 
dear  aunt,  Ann  P.  White,  who  since  she  has  had  the  charge  of 
us,  has  acted  the  part  of  a  kind  and  devoted  mother,  the  som 
of  ten  thousand  dollars,  to  be  paid  to  her  as  soon  as  practicable 
after  my  decease,  or  with  interest  from  that  time.    Item,  I  give 
and  bequeath  to  my  executors  herein  after  named,  the. sum  of 
eight  thousand  dollars,  in  trust  to  be  paid  over  and  transferred 
by  them  in  money  or  in  good  bonds  and  mortgages,  as  my  es- 
tate may  be  invested  in  at  the  time  of  my  decease,  to  the  coik 
vention  of  the  Protestant  Episcopal  Church  of  the  Diocese  of 
the  state  of  New  Jersey,  or  to  proper  persons  to  be  appointed  by 
said  convention  competent  in  law  to  receive  and  hold  said  bo- 
quest,  nevertheless  specially  in  trust  for  ever,  to  hold  the  said 
securities,  or  to  invest,  and  from  time  to  time  to  re-invest  as  mtf 
become  necessary,  the  said  bequest  in  good  and  safe  security  to 
produce  a  yearly  income  (the  capital  or  principal  sum  alwajB 
being  kept  whole)  for  the  maintenance  and  support  of  a  mi- 
sionary  to  be  employed  in  the  state  of  New-Jersey  under  the 
direction  and  sanction  of  said  convention — the  above  bequest  > 
left  with  the  expectation  that  it  will  be  applied  to  the  support  of 
a  travelling  rather  to  a  stationed  missionary,  still,  the  cooveo- 
tion  are  at  liberty  to  use  it  for  the  latter,  if  at  any  time  die/ 
may  think  the  cause  of  Christ  will  most  prosper  thereby.    Iteoh 
I  give  and  bequeath  to  James  Swords,  or  his  successor,  as  tm- 
8urer,  in  trust,  the  sum  of  six  thousand  dollars,  to  be  paid  oftf 
to  him  in  good  bonds  or  mortgages,  for  the  use  and  purpoee  of 
the  Domestic  Missionary  Society  of  the  Protestant  EfMOopal 
Church  of  the  United  States  of  America,  nevertheless,  in  tnrt 
to  hold  the  said  securities,  or  to  invest,  and  from  time  to  time  to 


JULY  TERM,  1843.  346 

fWhtta  et  tl.  T.  The  Ex^  of  Olden  et  •!.] 

re-iDTeal,  as  may  become  necessary,  the  said  bequest  in  good 
aod  aafis  security  (the  capital  or  principal  sum  being  alwa;yB 
kept  whole)  to  produce  a  yearly  income  to  be  applied  to  domes- 
tic misrions  in  the  states  now  under  the  Episcopal  supervision 
of  btthqis  Kemper  and  Polk.    Item,  I  give  and  bequeath  to 
my  oouflia,  Elizabeth  Bates,  the  sum  of  fifteen  hundred  dollars. 
I  give  and  bequeath  to  my  cousin,  Robert  White,  the  sum  of  one 
thoQHind  dollars.   Item,  I  give  and  bequeath  to  my  oousin,  John 
^it^  the  sum  of  five  hundred  dollars.    Item,  I  give  and  be- 
SWftth  to  my  loved  friend  and  pastor,  G.  E.  Hare,  the  sum  of 
fififien  hundred  dollars.     Itero^  I  give  and  bequeath  to  my 
CMiii,  Rachel  Elton,  the  sum  of  thirteen  hundred^  with  the 
uderatanding  that  she  is  to  pay  to  her  sister  Catharme,  yearly^ 
^  legal  interest  of  three  hundred  doUars  during  the  lifetime  of 
^  said  Catharine.    I  give  and  bequeath  to  Catharine  Olden, 
^  sum  of  two  hundred  dollars.    Item,  I  give  and  bequeath  iqf 
^J  fiieod,  Rebecca  A.  Paxson,  the  sum  of  five  hundred  dol- 
^    Item,  I  give  and  bequeath  to  Stacy  A.  Paxson,  senior, 
^  sum  of  five  hundred  dollars,  in  trust,  for  the  use  and  bene- 
fit of  his  son,  Stacy  A.    Item,  I  *give  and  bequeath  to  Eliza, 
Widow  c(  the  late  Rev.  A.  B.  Jerome,  the  sum  of  five  hundred 
doUais.    Item,  I  give  and  bequeath  to  Hetty  Hollingshead,  my 
fiuthful  nurse,  the  sum  of  one  hundred  dollars,  and  to  her 
^ughter  Hetty  I  bequeath  the  same  sum.     Item,  I  give  and 
bequeath  to  Abby,  wife  of  Garret  Hulfish,  the  sum  of  one  hun* 
dred  dollars.    Item,  I  give  and  bequeath  to  Mahala  Yoorhees, 
>ridbw  of  the  late  James  Yoorhees,  the  sum  of  one  hundred 
doUars.     Item,  I  give  and  bequeath  to  Benjamin  Swain,  of 
Bristol,  Pa.  (at  whose  house  my  dear  brother  John  was  so  care- 
fully nursed,  when  he  so  narrowly  escaped  drowning  in  the 
iriver  Delaware)  the  sum  of  one  hundred,  as  a  remembrance  of 
luB  kindness.    Item,  I  give  and  bequeath  to  the  corporation  of 
n^rinity  Church,  Princeton,  the  sum  of  five  hundred  dollars, 
in  trust,  for  the  use  and  purpose  of  assisting  to  build  a  parson- 
age for  said  church,  on  condition  only  that  the  said  parsonage 
is  commenced  within  one  year  after  my  decease ;  if  such  should 
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not  be  the  case,  then  I  leave  the  last  mentiooed  sum  thus :  two 
hundred  dollars  to  the  General  Missionary  Society  of  the  PrM- 
tant  Episcopal  Church,  for  the  purchase  and  disUibotion  of 
Sunday  school  books,  prayer  books,  d&c.,  and  three  himdnd 
dcAlars  to  the  Theological  Seaninary  of  the  Protestant  Episnial 
Church  of  the  city  of  New- York.  Item,  I  give  and  bequeath  to 
the  corporation  of  Trinity  Church,  Princeton,  the  sum  of  fnr 
hundred  dollars  in  trust,  for  the  use  and  support  of  her  panh 
school,  the  interest  only  to  be  applied,  unless  the  principal  s 
specially  needed.  Item,  I  give  and  bequeath  to  the  corporation 
of  Trinity  Church,  Princeton,  the  sum  of  one  hundred  doUan  la 
trust,  for  the  use  and  support  of  her  Sunday  school,  the  imenit 
to  be  applied  yearly  for  the  purchase  of  books,  d&c  Item,  I  give 
and  bequeath  to  my  dear  aunt,  Ann  P.  White,  all  the  hoooo- 
hold  and  kitchen  furniture  and  books  I  may  possess  at  the  tioie 
of  my  decease,  except  that  may  be  hereafter  named.  I  gin 
to  her  also  my  twoHseated  dearbome  carriage  and  hamoB  wd 
whatever  horse  she  may  choose.  My  bank  stock  I  wish  lo 
make  a  part  of  my  dear  aunt's  legacy,  as  they  will  gi^e  herk« 
trouble  in  collecting.  Item,  I  give  and  bequeath  my  ooMOit 
carriage,  harness,  with  my  horse  Malcolm,  to  my  beloved  paoUr, 
the  Rev.  George  E.  Hare.  Item,  I  give  and  bequeath  to  mj 
cousin,  Mary  W.  Spackman,  the  secretary  and  bookcase  k& 
me  by  my  uncle  Samuel,  witli  the  books  contained  in  it  (bit 
belong  to  me.  Item,  I  give  and  bequeath  to  my  cousin,  P.  A* 
Olden,  the  telescope  and  Edinburgh  Encyclopedia  left  me  bf 
the  same  uncle.  Item,  After  all  my  just  debts  are  paid  and 
the  expense  of  fijlfiUing  this  my  last  will  and  testament,  I  give 
and  be(|ueath  all  the  remainder  of  my  property,  both  realaod 
personal,  of  whatsoever  kind  and  description,  to  be  equally  divi- 
ded among  my  four  cousins,  Job,  Robert,  George  and  Jbhe 
White.  Item,  1  wish  that  the  house  that  I  have  lately  po^ 
chased  of  C.  M.  Campbell,  valued  at  four  thousand  doUan^  to 
be  part  of  my  d^ar  aunt's  legacy,  and  that  in  the  divKioo  of 
her  portion  my  Trenton  Bank  be  calculated  at  forty  doIlarBper 
share  and  the  Easton  Bank  at  thirty  dollars  per  share.    Leidy, 
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I  do  hereby  nominate,  constitute  and  appoint  ray  cousin,  Wil- 
litm  Wbitei  and  friends,  Charles  S.  Olden  and  Stacy  A.  Pax- 
no,  executors  of  this  my  last  will  and  testament,  hereby  re- 
vokiiig  all  other  and  former  wills  by  me  had,  made  or  executed, 
ind  declaring  this  present  writing  to  be  my  last  will  and  testa- 
Doit;  in  witness  of  which  I  have  hereunto  set  my  hand  and 
ml,  this  eighth  day  of  February,  in  the  year  of  our  Lord 
eighteen  hundred  and  forty-one.'' 

That  the  said  testator  afterwards,  and  on  or  about  the  twen- 
ty-eighth day  of  May,  in  the  year  of  our  Lord  eighteen  hun- 
dred and  forty-one,  made  and  published  a  codicil  in  writing 
to  his  said  will^  and  which  was  also  executed  and  attested  as 
bjr  law  is  required  for  passing  real  estates,  which  said  codicil  was 
in  the  words  and  figures  or  to  the  purport  and  effect  following : 
"  I,  Samuel  S.  Olden,  do  make  this  present  codicil,  which  I 
crier  and  direct  shall  be  taken  as  and  for  part  of  ray  last  will  and 
teiCament,  bearing  date  the  eighth  day  of  February,  eighteen 
hundred  and  forty-one.     I  give,  devise  and  bequeath  to  my 
aunt,  Ann  P.  White,  her  heirs  and  assigns  for  ever,  all  that  lot 
of  woodland,  situate  and  laying  in  the  township  of  West  Wind- 
sor, and  bounded  on  the  north  and  east  sides  by  the  lands  late 
of  Jaraes  Olden,,  deceased,  on  the  west  by  lands  belonging  to 
Joseph  Clarke,  and  on  the  south  by  a  raeadow  late  the  property 
of  Jan^  Olden,  deceased,  containing  fifteen  acres,  more  or 
less,  and  also  all  the  meat  and  other  provisions,  and  the  vessels 
containing  the  same,  that  may  be  in  the  house  where  I  now 
reside;  also  two  pigs  in  the  pen,  also  one  cow  of  her  choice, 
abo  all  the  plate  in  my  house,  be  the  same  more  or  less.    1  give 
sod  bequeath  to  my  friend  Mary  P.  Willits,  wife  of  John  F. 
WilliiS)  two  hundred  dollars,  as  a  token  of  my  regard,  to  be 
ppud  in  six  months  after  ray  decease.    I  order  and  direct  my 
urecutors  to  pay,  in  six  months  after  my  decease,  the  sura  of 
ifty  dollars  to  Hansen  Vanest,  to  be  held  by  him  for  the  benefit 
}i  his  present  youngest  son.  Olden  Yanest.   I  give  and  bequeath 
o  Charles  S.  Olden  the  sum  of  seventy-five  dollars,  to  be 
PfM  in  six  months  after  my  decease,  and  to  be  applied  by 
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him  towards  the  erection  of  a  church  or  school-hoiue  in  the 
neighborhood  of  Wrightstown,  Pennsylvania.  In  (fistimooy 
whereof,  I,  Samuel  S.  Olden,  have  hereunto  suhacribed  ny 
name  and  affixed  my  seal,  this  twenty-eighth  day  of  Hay, 
eighteen  hundred  and  forty -one :"  as  by  the  said  last  will  ud 
testament  and  codicil  thereto,  now  in  the  posseasion  of  the  com- 
plainants, and  to  which  they  pray  leave  to  refer,  will  more  ful- 
ly appear. 

That  the  said  Samuel  S.  Olden  departed  this  life  on  or  about 
the  fifth  day  of  June,  in  the  year  of  our  Lord  eighteen  hundred 
and  forty-one,  without  having  altered  or  revoked  the  said  wiD} 
other  than  by  the  said  codicil,  and  without  having  altered  or 
revoked  the  said  codicil.  That  the  said  William  White,  Charles 
S.  Olden,  and  Stacy  A.  Paxson,  the  executors  in  the  said  will 
named,  soon  after  tlie  death  of  the  said  testator,  and  od  or 
about  the  twenty-second  day  of  June,  in  the  year  of  our  Loni 
eighteen  hundred  and  forty-one,  duly  proved  the  said  will  and 
codicil  before  William  P.  Sherman,  esquire,  the  surrogate  of  the 
said  county  of  Mercer,  and  took  upon  themselves  the  builben 
and  execution  thereof 

That  since  the  death  of  the  said  testator,  Hetty  Hollingshead, 
the  younger,  one  of  the  legatees  named  in  the  said  will,  has 
intermarried  with  and  is  now  the  wife  of  the  complainant,  Wil- 
liam R.  Skillnian,  and  by  virtue  of  such  intermarriage,  the  said 
William  R.  Skillman,  in  right  of  his  said  wife,  became  entitled 
to  demand  and  receive  the  aforesaid  becjuest  of  one  hundred 
dollars.  And  that  the  complainant,  I.  D.  Wolf,  is  the  succcsBor 
of  James  Swords,  another  of  the  legatees  named  in  the  said 
will,  as  treasurer  of  the  Domestic  and  Foreign  Missionary  So- 
ciety of  the  Protestant  Episcopal  Church  in  the  United  Slates 
of  America,  and  as  such  successor  is  entitled  to  demand  aad 
receive  the  aforesaid  bequest  of  six  thousand  dollarsy  in  tntft, 
for  the  uses  and  purposes  in  the  said  will  expressed. 

That  shortly  after  the  death  of  the  said  Samuel  S.  OMeo, 
the  said  W  illiam  White,  Charles  S.  Olden,  and  Stacy  A.  Pu- 
eon,  in  virtue  of  their  said  character  as  executors,  took  poeees' 
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Bon  of  all  the  pereonal  estate  and  effects  of  the  said  Samuel  8. 
QUeo,  deceased,  amounting  to  the  sum  of  thirty  thousand  dol- 
hxB^  (NT  some  other  large  sum  of  money. 

That  in  addition  to  the  house  and  bt  mentioned  in  said  will, 
and  directed  to  be  made  a  part  of  the  complainant,  Ann  P. 
White's,  legacy,  and  the  lot  of  woodland  of  fifteen  acres  men- 
tiooed  in  the  said  codicil,  the  said  Samuel  S.  Olden,  at  the  time 
Df  his  making  and  executing  his  said  will,  and  at  the  time  of 
Ids  death,  was  seized  of,  or  entitled  to,  a  very  considerable  real 
SBtate,  consisting  of  two  large  and  valuable  farms,  situated  in 
he  neighborhood  of  Princeton,  and  in  the  said  county  of  Mer* 
ser,  and  that  the  said  Job  White,  Robert  White,  George  White 
lad  John  White,  to  whom  the  remainder  of  the  testator's  pro- 
terty  was  given,  after  the  payment  of  all  his  just  debts  and 
he  expenses  of  fulfilling  his  said  last  will  and  testament,  upon, 
r  soon  after  the  death  of  the  said  Samuel  S.  Olden,  entered 
ipon  and  took  possession  of  all  the  said  real  estate  and  pre^ 
Qises,  and  that  they  have  received  and  still  do  receive  all  the 
ents  and  profits  thereof. 

That  the  said  William  White,  Charles  S.  Olden,  and  Stacy 
L  Paxson,  executors  as  aforesaid,  having  possessed  themselves 
if  the  said  testator's  personal  estate  and  effects  as  aforesaid,  the 
omplainants  have  made  repeated  applications  to  them  and  re^ 
[nested  them  to  pay  and  satisfy  the  said  several  and  respective 
^gBLciea  of  the  complainants,  by  and  out  of  the  said  testator's 
lersonal  estate  and  effects,  if  the  same  were  sufficient  for  that 
(urpose ;  and  the  complainants  have  also  applied  to  the  said  Job 
IHiite,  Robert  White,  George  White  and  John  White,  and  re- 
[nested  tbem,  that  if  the  said  testator's  personal  estate  and 
CEBCtfl  were  not  sufficient  for  the  payment  of  the  said  legacies, 
iMy  would  consent  that  the  deficiencies  thereof  might  be  raised 
y  a  sale  of  a  competent  part  of  the  said  testator's  real  estate^ 
the  said  legacies  being  as  the  complainants  are  advised,  and  so 
zpressly  charge,  a  charge  upon  the  real  as  well  as  the 
eiBonal  estate  of  the  said  testator,)  or  that  if  the  testator's  per*^ 
mal  estate  and  effects  were  not  sufficient  for  the  payment  of 
30 
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the  said  legacies  by  reason  of  the  application  thereof,  or  any 
part  thereof,  to  the  payment  of  the  debts  of  the  said  testator, 
and  the  expenses  incident  to  the  settlement  of  his  estate,  that, 
in  that  case,  the  testator's  real  and  personal  esiuUe  might  be 
marshalled  and  his  personal  estate  and  effects  applied  in  pay- 
ment of  the  said  legacies,  and  the  said  debts  and  expenses  paid 
out  of  his  real  estate,  and  which  the  complainants  are  adviseii 
and  expressly  charge  ought  to  be  done,  ice. 

The  bill  further  states,  that  the  complainants  are  advised  and 
humbly  insist,  that  if,  after  payment  of  the  said  debts  and  ex- 
penses, the  personal  estate  and  effects  of  the  said  testator  are 
not  sufficient  for  the  payment  of  the  said  legacies,  that  the  com- 
plainants are  entitled  to  have  their  respective  legacies  paid  out 
of  the  real  estate  whereof  the  testator  died  seized  as  aforefleid; 
or  that  if  the  personal  estate  and  effects  of  the  said  testator  have 
been  exhausted  by  the  said  executors  in  the  payment  of  tlie 
said  debts  and  expenses,  that  the  complainants  ought,  and  are 
entitled  in  a  court  of  equity,  to  liave  the  said  testatcH'^s  asets 
marshalled,  and  to  have  satisfaction  for  their  respective  legacies 
out  of  the  said  testator's  real  estate,  to  such  amount,  and  for » 
much  as  shall  have  been  applied  to  the  payment  of  the  said 
debts  and  expenses,  out  of  the  said  testator's  personal  estate, 
and  that  such  real  estate  or  a  competent  part  thereof  ought  to 
be  sold  for  that  purpose,  and  the  said  testator's  personal  assets 
ought  to  be  applied  solely  to  the  payment  and  discharge  of  the 
said  legacies  so  as  aforesaid  due  to  the  complainants  and  to  the 
said  defendants. 

The  prayer  of  the  bill  is,  that  an  account  may  be  decreed  to 
be  taken  out  of  the  moneys  due  to  the  complainants,  and  such 
of  the  said  defendants  as  are  legatees  under  the  will  of  the  said 
testator,  in  respect  of  the  said  several  legacies,  and  of  the  debts 
owing  by  the  said  testator  at  the  time  of  his  death,  and  of  bis 
funeral  expenses,  and  the  expenses  attending  the  settlement  of 
his  said  estate  ;  and  that  an  account  may  also  be  taken  of  the 
said  testator's  personal  estate  and  effects  possessed  or  received  by 
the  said  defendants,  William  White,  Charles  S.  Olden  aod 
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Icacy  A.  Paxson,  executors  as  aforesaid,  or  by  any  other  per- 
Mi  or  persons  by  their  order  or  for  their  use ;  and  also  an  ac- 
Nint  of  the  rents  and  profits  of  the  said  testator's  real  estate 
XKWflocd  or  received  by,  or  by  the  order  or  for  the  use  of  the 
id  defendants,  Job  White,  Robert  White,  George  White  and 
»hii  White ;  and  that  the  complainants  may  be  paid  the  full 
oount  of  their  said  several  and  respective  legacies  out  of  the  said 
ilator's  personal  estate,  if  the  same  shall  be  sufficient  for  that 
irpoee,  after  payment  of  the  debts  of  said  testator  and  the  ex- 
nses  attending  the  settlement  of  said  estate ;  but  if  the  same 
tail  be  insufficient  for  that  purpose,  then  that  the  real  estate  of 
e  said  testator,  or  a  competent  part  thereof,  may  he  sold,  and 
I  proper  parties  directed  to  join  in  such  sale,  and  that  the  mo- 
»y  to  arise  from  such  sale  and  the  rents  and  profits  of  the  said 
ed  estate  so  received  by  the  said  defendants.  Job  White,  Robert 
liite,  George  White  and  John  White,  may  be  applied  in  aid 
the  personal  estate,  in  payment  of  so  much  of  the  said  lega- 
BS  as  such  estate  shall  be  found  insufficient  to  pay ;  or  that 
,e  debts  of  the  said  testator  and  the  expenses  attending  the 
ttleraent  of  his  said  estate,  may  be  paid  out  of  his  real  assets, 
dd  the  legacies  paid  out  of  his  personal  assets ;  and  that  pro- 
sr  directions  may  be  given  in  that- behalf;  and  if  any  of  the 
lid  testator's  personal  estate  shall  appear  to  have  been  applied 
L  payment  of  the  said  debts  and  expenses,  that  then  the  com- 
aiiiants  may  be  declared  to  be  entitled  to  a  satisfaction  for 
leir  said  legacies  out  of  his  real  estate,  to  such  amount  as  shall 
ave  been  applied  to  the  payment  of  the  said  debts  and  ex 
diises  out  of  the  testator's  personal  estate,  and  that  sufficient 
Gurts  of  the  said  real  estate  may  be  sold  for  raising  the  same, 
ad  that  all  proper  parties  may  be  decreed  to  join  in  such  sale  ; 
ad  that  by  and  out  of  the  moneys  to  arise  therefrom,  the  com- 
[ainants  may  be  respectively  paid  and  satisfied  their  said  several 
gacies  and  their  costs  of  this  suit ;  and  that  all  the  title-deeds 
ad  writings  relating  to  the  said  estate,  may  be  produced,  and 
1  proper  and  necessary  directions  given  to  obtain  the  several 
jrposes  aforesaid,  and  the  payment  of  the  complainants'  said 
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legacies :  and  that  the  complainants  may  have  such  further  and 
other  relief  in  the  premises  as  shall  bei  agreeable  to  equity  atid 
good  conscience. 

On  the  thirtieth  of  June,  eighteen  hundred  and  forty-twc^ 
the  defendants,  Job  White,  Robert  White,  George  White  atid 
John  White,  the  residuary  devisees  in  the  said  will,  filed  a  de- 
murrer, and  thereby  demurred  to  so  much  and  such  parts  of  the 
respondents'  bill  of  complaint  as  charge  that  the  legacies  thereun 
mentioned,  bequeathed  in  and  by  the  last  will  and  testament  of 
the  said  Samuel  S.  Olden,  deceased,  are  chargeable  upon  the 
real  estate  of  the  said  testator,  if  the  personal  estate  of  the  said 
testator  should  prove  insufficient  for  the  payment  of  the  said 
legacies :  and  also  to  so  much  and  such,  parts  of  the  said  biD  as 
charge  that  in  case  the  legacies  are  not  a  charge  upon  the  teal 
estate,  then  that  the  debts  of  the  said  testator  are  by  the  provi- 
sions of  the  said  will  to  be  paid  out  of  his  real  estate. 

On  the  first  of  February,  eighteen  hundred  and  forty-thiee, 
tlio  respondents  filed  a' bill  of  revivor  and  supplement,  wherd>y 
Tliomas  N.  Stanford,  of  the  city  and  county  of  New-York,   ^ 
treasurer  of  the  Domestic  and  Foreign  Missionary  Societies  of  the  < 
Protestant  Episcopal  Church  in  the  United  States  of  America, ^^ 
was  made  one  of  the  complainants,  (in  the  stead  of  the  forniei^ 
treasurer  of  said  society,)  and  Benjamin  C.  White^  Elizabeth^ 
T.  White  and  Martha  Ann  White,  the  only  children  and  hein^H 
at  law  of  Job  White,  deceased,  being  infants,  were  made  dea — 
fendants,  the  said  Job  White  having  departed  this  life  after  tlk.^ 
filing  of  the  original  bill. 

Hearing  upon  demurrer,  at  April  term,  eighteen  hundrerf 
and  forty-three. 

H.  W.  Green  and  Vrooijiy  for  ihe  defendanip,  in  support  of 
the  demurrer. 


Field  and  Daytoriy  conira. 
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Cases  cited  by  defendaals'  counsel. 

1.  As  10  the  construction  of  the  will.  The  legacies  are  not 
charged  on  the  land :  Walker  v.  Jackson^  2  Atkyns,  624  ; 
Maslewoody,  Pope/i  F.  W.  322;  Livingston  v.  Living- 
ston, S  John,  Chan.  158 ;  Harris  v.  My,  7  Paige,  425 ;  Davis 
V.  Gardner,  2  P.  W.  187  ;  Kightley  v.  Kightley,  2  Vesey, 
330 ;  Keeling  v.  Brown,  5  Vesey,  359  ;  Parker  v.  Fearnley, 
2  Sim.  and  Stu.  592 ;  Lupton  v.  Lupton,  2  John.  Chan. 
£14 ;  Gridley  v.  Andrews,  8  Conn.  Rep.  1 ;  I  Roper  on  Leg. 
454;  Driver  v.  Ferrand,  1  Russ.  and  M.  681;  jEfoye  v. 
Mrewer,  3  C«//.  and  J.  153 ;  Wy^e  v.  /ywi^A,  4  Aid,  295; 
sSwift  V.  i?cbon,  5  Conn.  R.  531. 

2.  That  the  assets  should  not  be  marshalled :  Forrester  v. 
Ujeigh,  Ambler,  172;  Hamly  v.  Fisher,  Dickens,  104;  1  P. 

PF.  680 ;  Powell  on  Dev.  655. 

Cases  cited  by  complainants'  counsel. 

1.  As  to  the  construction  of  tt^e  will  :  I  Roper  on  Leg.  448 ; 

Tomkinsw.  Tomkins,  Pre.  Chan.ZW]  Trottv.  Vernon,  Ibid, 

430 ;  2  Vern.  70S ;  Awbrey  v.  Middleion,  4  Vin.  Ab.  460,  PI. 

IS ,2  Eq.  Cas.  Ab.  497;  Bench  v.  Biles,  4  Mad.  187;  A/- 

cocA  V.  Sparhawk,  2  Vern.  228 ;  Minor  v.  'Wicksteed,  3  firo. 

CAan.  .627;  Hassel  v.  Hassel,2  Dickens,  527 ;  Ai«?a'n  v.  //a/- 

^«y,  6  F^p^ey,  475 ;   Webb  v.  VFeftft,  Barnard,  86 ;  Lyper  v. 

Carter,  1   Fiwey,  ^cn.  499 ;  Edgell  v.  Haywood,  3  Atkyns, 

352;    iVicAoitf  v.   Postlethwaite,  2  Dallas  131;   7\/cAcr  v. 

Hassenclever,  3  Yeates,  294 ;  S.  C.2  Binney,  625 ;   TFt/man 

V.  Norton,  6  Binney,  395 ;  2  Am.  £9.  ZJ^g*.  181 ;  Downman 

y.  Rtist,  6  J9(md,  587  ;  Ronalds  v.  Feltham,  1  Twrw.  and  JS. 

418;  Jeremy's  Eq.  102;  2  Font.  £y.  463;  2  Hilliard's  Ab. 

539 ;  2  iCen/'5  Cow.  282,  3 ;  jRam.  on  As^c/^,  68 ;  Cole  v. 

7\m2£r,  4  ifi/^^.   376;  Brudenell  v.  Boughton,  2  Atkyns, 

268. 

2.  As  to  marshalling  tlie  assets :    8    Vesey,  376 ;  Jeremy's 
Eq.  639;  Ambler,  128;  1  Dickens,  105;  2  FonA,  515;  3 
£ro.  CAon.  a  347;  IP,  W.  403;  3  F^cy,  379. 
30* 
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Tbe  Chancellor.  Samuel  S.  Olden,  a  higUy  respeetabb 
gentleman,  residing  near  Princeton,  died  in  June,  eigfaiaeD 
hundred  and  forty-one,  seized  and  possessed  of  a  laiige  rad  and 
personal  estate ;  he  left  a  will  which  bears  date  on  the  e^i^idt 
of  February,  eighteen  hundred  and  foity-one,  and  a  codicS  beil^ 
ing  date  the  twenty-eighth  of  May,  eighteen  hundred  anACorty- 
dbe,  both  of  which  are  executed  agreeable  to  the  ]av»<rf  thb 
9tate.  The  will  and  codicil  were  both  made  but  a  ahoit  time 
before  his  death.  .A  question  has  arisen  upon  the  eoottaoiAKk 
of  the  will,  and  the  parties  have  instituted  this  suit  fdft  the  |llI^ 
pose  of  obtaining  a  judicial  determination  upon  it  It  isevidtfitr 
ly  the  desire  of  all,  not  to  litigate,  but  to  obtain  a  decision  of 
this  court,  upon  the  merits  of  die  cause,  in  the  easiest  and  roost 
direct  course  practicable. 

The  bill  sets  out  the  making  of  the  will  by  the  testator,  and 
its  probate  in  due  form  of  law.    The  will  itself  is  also  set  forth 
in  words  at  length;  by  it  there  are  several  specific  legacies 
given,  amounting  in  the  whole  to  thirty-three  thousand  doUais. 
These  legacies  vary  in  amount  from  one  hundred  dollars  to  t 
thousand  dollars.    The  first  clause  is  a  bequest  of  ten  thous 
dollars  to  Ann  P.  White,  whom  the  testator  afifeetionately  1 
his  dear  aunt,  and  of  whom  he  adds,  "  since  she  has  bad  tht 
charge  of  us,  has  acted  the  part  of  a  kind  and  devoted  mother.' 
The  next  item,  is  a  bequest  of  eight  thousand  dollars  to 
executors  in  trust,  to  be  paid  over  to  the  convention  of  tlfc  ^ 
Protestant  Episcopal  Church  of  the  diocess  of  New- Jersey,  k^a 
the  support  of  a  missionary  in  said  state.    The  third  item,  is    2 
bequest  of  six  thousand  dollars  to  the  treasurer  of  the  Domestic 
Missionary  Society  of  the  Protestant  Episcopal  Church  of  tbe 
United  States,  to  be  applied  to  the  cause  of  domestic  misdoB^ 
in  the  states  therein  designated.    Another  item,  is  a  bequest  of 
fifteen  hundred  dollars  to  the  rector  of  the  church  at  PrincetoD> 
whom  he  denominates  as  his  ^' loved  friend  and  pastor,  G.E 
Hare.''    Another  item,  is  a  bequest  of  one  hundred  doUars  to 
Hetty  Hollingshead,  whom  he  denominates  "bis  faithful nuiBe," 
and  another  of  one  hundred  dollars  to  Benjamin  Swain,  of 
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|||ol^  PeDnsykMia,  wii6  k  referred  to  as  the  pereon  ^at 
loaa  luiuee  hk  4ear  brother  John  was  00  carefulljr  naraed, 
hB  no  Mrrowly  escaped  drotmiag  in  the  Ddaware^" 
'  Stem,  ill  a  bequest  of  five  hundred  doHaii9  to  the  oorpo- 
waa  of  Trniity  Chnrch,  at  Princeton,  towards  the  erection  of 
MhsoiUiffe ;  of  feur  hundred  dollars  for  the  soppoit  of  a  parish 
kfdt,  mi  me  hundred  doUam  for  the  purchase  of  boc^  fcr 
I  bamitikj  schod.  The  remainder  consists  of  legacies  ki  dif- 
i^t^iuiMnttB  t6  his  rdatives  and  Mends,  most  of  tvliom  he 
^IfiJilifeB  a^  hss  cousins.  Of  the  thirty-three  thousand  dollars, 
llMarefofe  appears,  that  fifteen  thousand  doUars  is  ^yen  tOTe- 
ioos  objects  and  charities,  and  the  balance  in  personal  lega- 
0  to  his  fiiends  and  relatives.  After  thus  for  disposing  of  his 
operCy,  tuid  giving  in  addition  a  few  specific  articles  to  his 
ends,  be  makes  the  fdlowing  clause,  upon  which  the  diffl- 
iky  in  comftming  the  will  has  arisen. 

The  chuse  is  in  these  words :  ^*  Item,  After  aH  my  just  debts 
■e  paid,  and  the  expense  of  fulfilling  this  my  last  w31  and  w^ 
motilj  I  give  and  bequeath  afl  the  remainder  of  my  property, 
lih  Teal  and  personal,  of  whatsoever  kind  and  description,  to 
i  equally  divided  among  my  four  cousins,  Job,  Robert,  Oeorge 
id  John  White," 

The  object  of  this  suit  is  to  obtain  an  account  of  the  estate, 
dd  payment  of  the  legacies,  from  the  personal  estate  if  suflS- 
ent,  and  if  not  then  from  the  land,  and  if  not,  then  that  the 
ebts  and  expenses  of  settling  the  estate  should  be  paid  out  of 
\e  real  estate. 

There  is  a  demurrer  to  the  bill,  upon  which  two  ques- 
«>D8  are  raised.  First,  are  the  legacies  in  this  will  charge- 
ble  on  the  real  estate?  and,  secondly,  if  not,  are  the  debts 
hargeable  on  the  real  estate,  and  will  a  court  of  equity  direct, 
inder  the  provisions  in  this  will,  that  they  be  paid  out  of  the 
eal  estate  ?  These  questions  are  of  sober  import,  and  will,  pro- 
lably,  have  an  important  bearing  on  the  disposition  of  the  tes* 
ator^  estate. 

I  proceed  to  consider  the  first  question  raised  by  the  demurm ; 
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Are  the  legacies  a  charge,  by  the  terms  of  this  will,  upon  the 
real  estate  ?  or,  in  other  words,  if  the  personal  estate  shall  be 
insufficient,  after  payment  of  debts,  to  discharge  the  l^iacies, 
must  they  be  lost  to  the  legatees,  or  can  they  resort  to  the  hod 
devised  in  the  residuary  clause  for  their  payment  ? 

The  general  principle  is  undeniable,  that  the  personal  eitau 
alone  is  liable  for  the  payment  of  l^[acies,  unless  the  land  be 
charged  urith  their  payment  by  direct  terms,  or  by  jEw  and  jaU 
impUcation.  In  this  case  there  can  be  no  pretence  of  a  direct 
charge  on  the  land ;  but  it  is  insisted  that  such  was  the  inten- 
tion of  the  testator,  from  the  terms  used  in  the  residuary  daoee^ 
as  well  as  from  the  whole  scope  and  tenor  of  the  will.  The  w31 
was  drawn,  it  is  evident,  by  an  intelligent  person,  acquainted 
with  the  use  of  words  in  their  ordinary  acceptation,  and  proba- 
bly (as  stated  on  the  argument)  by  the  testator  himself.  It  ii 
equally  apparent,  that  the  writer  was  unacquainted  with  tech- 
nical legal  phrases,  and  most  probably,  therefore,  with  manj 
legal  principles  applicable  to  the  subject  of  wills.  Thelapgoage 
in  the  residuary  clause  is  not,  after  the  payment  of  kgacio, 
but  after  the  payment  of  "my  just  debts  and  the  expeneeof 
fulfilling  this  my  last  will  and  testament,  I  give,"  &c  TUi 
last  clause,  "  the  expense  of  fulfilling  this  my  last  wiU,"  it  'ib 
contended,  refers  to  legacies ;  but  this  view  appears  to  me  lath^ 
more  ingenious  than  sound.  It  would  be  going  very  fir,  bid 
the  testator  said,  after  payment  of  my  just  debts  and  fulfilling 
this  my  will,  to  have  so  considered  it ;  but  the  terra  expense  of 
fulfilling  this  my  will,  evidently  refers  only  to  the  chargee  of 
the  executors,  and  the  contingent  expenses  incident  to  the  exe- 
cution of  the  will. 

The  plain  and  only  reasonable  view  to  be  taken  is,  that  the 
testator,  after  making  the  specific  legacies,  which  had,  nodoobt, 
occupied  his  main  thoughts  in  the  disposition  of  his  estate,  re* 
collected  that  his  debts  were  to  be  paid,  and  the  charges  fiv  the 
execution  of  the  will,  and  after  that  the  residue  was  to  be  die- 
posed  of.  Having,  therefore,  finished  the  various  legacies,  he 
odds,  most  naturally,  after  my  debts  and  the  expense  ^f  fiilfil" 
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ing  the  will  are  paid,  I  give  aH  that  remains  to  my  foat 

There  is  no  devise  of  a  specrflc  ftirm  to  A.,  and  another  to  B. ; 
ut  it  is  a  general  devise  of  all  the  remainder  of  hts  property, 
oUi  real  and  personal.  There  is  a  blending  of  the  real  and  per- 
inal  estate  together,  treating  it  as  an  entire  thing,  and  making 
o  diBthietion  whatever  in  it.  He  clearly  meant  to  give  what 
smained,  after  the  prevbus  dispositions  of  the  will  had  been 
Uisfied.  It  is  fairly  to  be  inferred,  that  this  testator  either  did 
ot  know,  or  the  thought  did  not  at  the  time  occof  to  him,  thai 
le  personal  estate  was  alone  applicable  to  the  payment  of  lega* 
.«8.  The  language  used  in  the  clause  is,  that  the  remainder, 
OC  of  his  land,  not  of  his  personal  estate,  but  of  his  property 
enerafly,  both  real  and  personal,  of  whatsoever  kind  and  de^ 
mplkm^  should  go  to  the  residuary  legatees  and  devisees, 
tobably  a  large  majority  of  persons,  and  those  of  intelligenoe, 
ave  no  other  idea,  than  that  their  whole  estate,  as  well  land 
s  petBonal  property,  mtnt  be  disposed  of  in  the  discharge  of  the 
igaeies  bequeathed  by  their  will.  It  would,  indeed,  be  didlcull 
»  flRtiBfy  the  language  used  in  this  instrument  upon  any  other 
lea.  It  IB  the  remainder  only  that  is  given  of  his  real  and  per* 
mat  eiAate,  and  yet  this  is  the  first  disposition  that  he  makes  of 
ny  <)f  his  real  estate.  If  the  design  was  that  his  four  cousins 
bould  take  his  lands,  freed  from  any  obligation  except  for  the 
aynieni  of  his  debts  and  the  expenses  of  his  executors,  it 
rould  seem  to  me  that  the  testator  would  have  made  a  plain 
evise  of  them  at  once,  and  not  in  the  form  of  a  residuary 
lause.  Besides,  it  is  not  a  common  course  to  fasten  debts  upon 
eat  estate ;  these,  all  know,  are  to  be  paid,  and  under  our  law 
anDOt  be  passed  by  so  long  as  property  of  any  kind  remains. 
The  idea  that  the  testator  meant  to  Mend  his  estate,  and  treat 
lis  personal  and  real  estate  as  one  common  fund  or  property, 
i  fortified  by  the  clause  in  the  will  which  immediately  follows. 
Item,  1  wish  that  the  house  I  have  lately  purchased  of  C.  M» 
Campbell,  valued  at  four  thousand  dollars,  to  be  a  part  of  my 
ear  aunt^  I^acy."    This  was  a  distinct  direction,  that  certain 
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of  his  real  estate,  at  a  specified  valuation,  should  be  applied  in 
pajnuent  of  ooe  of  the  prerious  legacies  in  the  will,  and  thai, 
too,  immediately  after  he  had  made  the  residuary  clause. 

I  state  this,  as  the  impression  made  on  my  mind,  as  to  the  in- 
tention of  the  testator,  and  that  is  to  govern.  We  are  not  to  make 
a  new  will,  or  to  enter  at  all  into  the  question,  whether  the  & 
position  he  has  made  of  the  property,  be  judicious  or  not,  bat  if 
possible,  to  place  such  a  construction  upon  it  as  to  carry  oat  hii 
own  views  and  object.  Every  man  has  a  right  to  beslow  hii 
property  wh^  and  how  he  pleases,  and  his  meaning,  ■  the 
grand  point  to  be  reached. 

Thus  far,  it  will  be  observed,  I  have  been  considering  the  wi 
independent  of  adjudged  cases.  These  have  been  famiBhed 
me  by  the  industry  of  counsel  on  the  argument,  and  it  behora 
us  to  look  into  them,  and  see  what  the  light,  experience  ui 
judgment  of  others  have  shed  upon  like  cases. 

The  English  authorities  will  be  found  collected  in  1  S^ptrw 
Legacies  J  448 ;  they  were  cited  and  carefully  examined  at  the 
hearing ;  they  are  far  from  being  uniform,  and  depend  moch 
upon  the  language  used  in  each  wilL  In  all,  the  inteatiaii  ii 
held  to  be  the  governing  rule ;  in  some,  it  is  said,  the  chvV 
shall  be  declared  in  favor  of  creditors  and  not  legatees,  wlubii 
others  no  such  distinction  is  admitted.  In  most,  a  constmctioa 
has  been  adopted  favorable  to  the  heir  at  law,  while  the  eimpk 
fact  of  a  devise  in  the  form  of  a  residuary  clause,  unaccom- 
panied by  any  other  circumstances,  has  not  been  sufScientto 
raise  the  charge ;  when  the  charge  has  been  admitted  also,  it 
has  been  held  that  the  personal  estate  must  be  resorted  to  ia 
the  first  instance,  and  the  land  only  looked  to  in  aid  of  that 
fund.  In  Lypet  v.  Carter,  1  Vesey,  sen,  500,  the  master  of 
the  rolls  held  the  legacy  a  charge  in  favor  of  a  daughter, 
whose  portion  would  be  lost  without  such  construction.  There 
the  real  estate  was  devised  to  a  son,  and  no  direct  charge  luade 
upon  it,  but  it  was  inferred  from  the  whole  will  that  such  muEt 
have  been  the  testator's  intention.  In  Alcock  v.  Sparhavki  2 
Vernon,  228,  the  testator  first  devises  his  lands  to  hie  brother, m 
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^ ;'  he  then  gives  a  legacy  of  two  hundred  pounds  to  Susanna 
Jcock,  to  be  paid  by  his  executor  within  five  years  after  bis  de- 
base ;  he  then  appoints  his  brother  executor  to  his  will,  desiring 
im  to  see  the  same  performed  according  to  the  trust  and  confi- 
Mice  that  he  reposed  in  him.  There  was  no  specific  charge,  and 
St  upon  the  clause  creating  his  brother  executor,  It  was  ad- 
idged  that  the  lands  were  lia'ble  to  the  payment  of  the  legacy, 
lie  case  of  Heath  \\  Heathy  2  Peere  Williams^  366,  was  the 
use  of  a  direction  given,  that  the  legacies  should  be  paid  out  of 
le  real  estate,  and  a  gift  of  the  personal  estate  to  the  testator's 
iijldren ;  there,  as  the  personal  estate  was  disposed  of,  the  whole 
f  the  legacies  were  paid  out  of  the  real  estate.  In  the  case  of 
Valker  v.  Jackson^  2  Atkyns,  624,  lord  Hajrdwicke  declared  the 
eneral  rule  to  be,  that  the  personal  estate  must  be  applied  in 
le  first  place  in  payment  of  debts,  but  that  a  testator  may  sub- 
itute  the  real  in  the  room  of  the  personal  estate ;  and  he  held 
ach  to  be  the  intention  in  that  case,  and  the  personal  estate 
ras  exempt  accordingly,  and  the  debts  charged  upon  another 
und.  In  Davis  v.  Gardiner,  2  Peere  Willia?ns,  187,  there 
irere  words  independent  of  the  clause  devising  the  lands,  show^ 
d'g  an  intention  that  the  personal  estate  alone  should  pay  the 
^acies,  and  it  was  so  ordered ;  this  construction  also  was  in 
SlVor  of  the  heir.  The  case  of  KigfUly  v.  Kiffhtly,  2  Veseyj 
r.  828,  proceeds  wholly  upon  the  ground  that  there  is  nothing 
n  the  face  of  the  will,  to  show  the  testator's  desire  to  charge 
be  lands  devised  with  the  payment  of  legacies,  and  the  master 
f  the  rolls  forms  his  opinion  from  the  general  tenor  of  the  in« 
trument ;  the  wotds  relied  on  to  make  out  such  intent,  are 
hose  used  in  the  first  clause  of  the  will,  in  which  the  testator 
irects  all  his  legal  debts,  legacies  and  funeral  expenses  to  be 
aid  ;  but  the  will  then  makes  a  number  of  specific  devises,  be- 
>re  the  residuary  clause,  and  it  was  adjudged  that  the  complex- 
)n  of  the  will  evinced  no  intention  that  any  other  than  the 
ersonal  estate  should  be  applied  in  discharge  of  debts  and  lega- 
ies.  Keeling  v.  Brown,  5  Vesey^  359,  is  very  similar  to  the 
ist  case  cited.    The  reliance  to  show  an  intention  to  charge 
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the  landi,  was  on  the  firat  clausei  in  wbkh  the  language  ii^ 
"Imprimis,  I  will  and  direct,  that  aU  my  just  debts  and  {bnenl 
expenses  be  paid  and  dischargedi  as  soon  as  conveniently  may 
be  afier  my  decease,  by  my  executora."  Then  foUows  a  num- 
ber of  specific  devises,  with  the  ordinary  residuaiy  clause.  It  wai 
held  that  the  first  clause  was  only  a  direction  to  the  executm 
lo  discharge  the  debts  and  funeral  expenses,  without  intendnif 
to  change  the  fund  out  of  which  they  were  to  be  paid  la 
Bmdemell  v.  Bovghten^  2  AtkynSj  268,  there  were  two  wiDs. 
By  the  first,  two  specific  pecuniary  legacies  were  given,  and  tin 
follows  a  devise  of  the  remainder  of  the  freehold  and  penoul 
estate  after  payment  of  the  debts  and  l^acies.  The  hut  wiD 
revoked  the  former  and  reduced  the  legacies  in  amount,  aod  bf 
a  residuary  clause  devised  all  the  rest  of  the  estate,  real  aaJ 
personal,  to  the  brother  of  testator,  and  appointed  him  executor. 
The  first  will  was  held  by  lord  Hardwicketobe  cancelled  by  the 
second,  and  that  the  legacies  given  by  the  second  will  were  i 
charge  on  the  real  estate.  The  case  of  Bench  v.  Biles^  4  3lai> 
187,  referred  to  in  Powell  on  Devises^  66\^  is  still  stronger.  The 
testator  gave  all  his  personal  and  real  estate  to  his  wife,  for  life, 
and  after  her  death  he  gave  several  legacies,  and  then  all  the 
rest,  residue  and  remainder  of  his  real  and  personal  estate  to 
his  nephews ;.  the  legacies  were  charged  on  the  real  estate,  and 
upon  the  ground  tliat  there  was  a  blending  of  estates  as  ooe 
fund. 

These  are  a  few  only  of  the  English  cases,  cited  on  the  argo- 
tnent,  or  which  might  be  found  bearing  more  or  less  on  the 
tiuestion. 

In  this  country  the  cases  are  also  for  from  being  uniform.  In 
Pennsylvania,  the  residuary  clause  has  been  held  of  itself  suffi- 
cbnt  to  indicate  an  intention  that  nothing  should  pass  by  it,  but 
what  remained,  after  all  previous  dispositions  in  the  will  were 
provided  for.  In  Connecticut,  their  courts  have  not  inclined  to 
raise  a  charge  except  in  the  clearest  cases :  Nichols  v.  Pastldk' 
waitey2  Dallas^  131 ;  Hassencleverv,  Tuckerj2 Binnejf,  625; 
Swift  V.  Edson^  5  Connectieut,  531 ;  Gridley  v.  Andreu^  8 
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Icnmecticulj  I.  In  New- York,  chancelloi  Kent,  iA  Luf4an  v. 
4«/»/im,2  JoAfi.  Chan.  614,  has  reviewed  some  of  the  English 
1068,  and  placing  himself  upon  the  case  b^re  referred  to^ 
r  Keeling  v.  Brown,  held  that  the  mere  residuary  clause^ 
ithout  further  indications  on  the  &ce  of  the  instruraent,  will 
9i  authorize  a  charge  upon  lands.  In  ordinary  cases  he  con- 
deiB  the  clause  as  the  formula  in  the  wills.  This  is,  perhaps^ 
le  safest  rule  of  construction,  but  it  is  by  no  meand  intended  by 
tat  learned  chancellor,  that  such  a  clause,  coupled  with  other 
ridences  of  intention  appe^ng  on  the  will  itself,  may  not  bd 
ied  in  aid  of  such  a  constriction. 

I  confess  this  examination  of  cases,  while  it  exhibits  the  geQ"^ 
al  rules  of  construction,  his  done  little  towards  deciding  the 
-eeent  cause.  Indeed,  it  must  be  so  in  the  nature  of  thinga 
ne  will  forms  but  a  poor  guide  for  another,  and  the  introduG- 
ya  of  one  sentence,  nay,  of  one  word,  will  sometimes  change 
le  whole  face  of  the  insUument,    Every  will  Carries  i(B  own 


After  a  full  consideration  of  the  Will  before  me  in  all  its  parta^ 
id  referring  with  some  care  to  the  authorities  cited  on  the  af- 
iment,  many  of  which  I  have  deemed  it  unnecessary  to 
ate  here,  1  have  come  to  the  decided  conclusion  that  tfate  tes^ 
lor  designed  to  charge  the  lands  devised  in  the  residuary 
aiise^  with  the  payment  of  the  debts  and  legacies,  not  as  a 
iniary  fund,  but  in  aid  of  the  personal  estate^  if  that  shouU 
I  exhausted.  I  think  so,  in  the  first  place^  from  the  general 
laracter  of  the  whole  instrument,  by  which  it  would  appeal^ 
at  the  testator  either  knew  no  difference,  or  it  did  not  occur  to 
in  at  the  time,  beti;^een  real  and  peiTsonal  estate  in  the  payment 

legacies.  In  the  second  place,  from  the  peculiar  expressions 
led  in  the  residuary  clause,  by  which  the  remainder  of  his  pro^ 
!ity  alone,  was  to  go  to  the  devisees.  In  the  third  place^  be- 
muse the  testator,  at  the  time  of  making  the  residualry  clause 
hich  embraces  his  real  estate,  had  not  parted  with  one  acre  of 
In  the  fourth  (dace,  from  the  clause  directing  that  a  house 
oold,  at  a  certain  valuation,  be  a  part  of  one  of  the  l^gecies) 
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famiiliiiig  evidence  that  the  testator  made  no  dklinctioii  in  hii 
own  miDdi  in  the  application  of  his  property  to  the  paipom  of 
the  willy  whether  real  or  personal.  And  in  the  last  jdaoe,  Iran 
the  character  of  the  hgades  themselves. 

These  legacies  strike  me  as  of  no  ordinary  ehaiador.  Tk 
testator  had  no  immediate  fiimily,  never  having  married,  and 
was  therefore  at  liberty  to  look  round  for  those  objects  of  aflw- 
tion  and  charity,  which  had  been  dear  to  him  in  life.  To  iw 
aunt,  Ann  P.  White,  he  seems  to  have  felt  the  strongest  attach- 
ment She  is  first  named  in  the  will.  He  speaks  of  her  aa  ius 
dear  aunt,  and  one  who  had  the  charge  of  him,  and  as  I  infer, 
of  his  branch  of  the  family,  and  had  acted  the  part  of  a  kind 
and  devoted  mother.  He  is  so  careful  of  her  as  to  provide  her  a 
house  to  live  in,  furniture  to  supply  it,  and  a  horse  and  chaise 
to  ride  in.  With  such  manifestations  of  feeling,  it  would  require 
a  strong  case  to  induce  the  belief  that  he  did  not  intend  thii 
legacy  should  be  paid,  and  that  too  at  all  hazards. 

The  testator  was  also  a  man  of  correct  feeling ;  he  remonben 
his  faithful  nurse,  his  relatives,  and  even  the  man  who  had  be- 
friended a  brother  in  distress.  He  was  also  a  man  of  atroeg 
religious  feeling,  and  much  interested  in  the  cause.  He  gan 
legacies  to  advance  the  spread  of  the  Gospel,  not  only  at  home, 
but  in  other  states.  He  looked  with  evident  pleasure  upon  hii 
own  church  at  Princeton,  and  while  he  remembered  the  phce 
of  his  worship,  was  not  unmindful  of  him  who  ministered  at 
the  altar. 

These  legacies  were,  from  the  language  used,  near  the  testa- 
tor's heart.  Tliey  were  not  made  incidentally,  and  aside  from 
the  main  disposition  of  his  property,  but  were  evidently  the 
principal  and  grand  objects  he  had  in  view.  The  devisees  io 
the  residuary  clause,  though  doubtless  persons  for  whom  the 
testator  must  have  had  the  highest  respect  and  affection,  yet 
they  are  stated  to  be  his  cousins,  and  in  that  respect  were  do 
nearer  to  him  than  most  of  the  legatees,  and  in  fact  two  of 
them  are  among  the  number  of  those  who  receive  legacies. 

The  construction,  therefore,  which  I  place  on  this  will,  and 
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I  can  bring  my  mind  to  no  other,  is,  that  the  debts  and  cxpen- 
900  of  executing  the  will  are  to  be  paid  first  from  the  pwional 
BtCale,  then  the  legacies,  and  in  case  of  a  deficiency,  the  land 
ievised  in  the  residuary  clause  may  be  resorted  to. 

This  view  renders  it  unnecessary  to  consider  tbe4ncoDd  pix>- 
^ositton  stated  in  the  argument 

Demurrer  overruled,  wi,th  costs.* 

*  Frooi  thit  tfeeieion,  the  leaMoeiy  defiMee  appe«|ed.  The  vppeal  wta 
irgoed  before  the  coart  of  errori  and  eppeale,  upon  both  groonde  of  demur. 
fer«  at  April  term,  ef|^tee»  hondred  ^iid  fertj.Biz,  end  the  order  of  the 
eheaeellor  revereed. 

liie  following  doeree  wee  made  in  that  ceart  :-*• 

**  Tbie  eaoee  coming  on  to  be  beard,  upon  an  appeal  ftom  the  decree  of  the 
Bfaaneellor,  made  the  elioventh  daj  of  Jalj,  one  thoniand  eight  hundred  and 
Ibrtj-three;  overmling  the  demarrer  filed  in  tbie  case  on  the  part  of  the  ap- 
pellaats,  to  eo  mnch  and  inch  parte  of  the  reapondenta*  bill  of  complaint  ae 
dmrge  thai  the  legaciee  therein  mentioned  aa  beqaeathed  in  and  by  the  laat 
wfll  and  teetament  of  the  aaid  Samuel  8.  Olden,  deeeaaed,  are  chargeable  npon 
hm  real  eetate  of  the  aaid  teatator,  if  the  peraonal  eatate  of  the  aald  teeUtor 
dMmld  prove  inaoffieient  for  the  paynvent  of  the  aaid  legaciea ;  and  alao  to  eo 
■oeh  and  anch  parte  of  the  aaid  hlU,  aa  charge  that  in  eeae  the  eaid  legaeiee 
ire  sot  a  charge,  upon  the  real  eatate,  then  that  the  debt  a  of  the  eaid  teetator 
ITO9  bjtbe  profiaiona  of  the  aaid  will,  charged  upon  the  aaid  real  eetate. 
(Lm^  the  natter '  having  been  debated  before  the  court,  by  William  Halsted 
lad  Feler  D.  Vroom,  of  eoopael  with  the  appellanta,  and  by,  Richard  S. 
Field  and  William  L.  Dayton,  of  oounael  with  the  leapondente;  and  the 
XNirt  being  of  opinion  that  the  legaoiee  mentioned  and  bequeathed  in  the 
mid  will  of  the  aaid  teatator,  ai^  not,  nor  are  any  of  them,  chargeable  upon 
he  real  eetate  deviaed  by  the  aaid  teatator,  in  and  by  bia  aaid  will,  in  case 
the  peraonal  eatate  of  the  aaid  teatator  ahould  prove  inaufficient  fur  the  pay* 
Dient  of  the  aamo  ;  and  alao  that  the  debta  of  the  aaid  ^ teatator..  are  not,  by 
the  provieiona  of  the  aaid  will,  charged  upon  the  aaid  real  eatate,  ao  aa  to 
anftiUe  the  eaid  legateea  to  have  the  aaaeta  marahalled  for  the  payment  of  the 
egeeiee,  ae  in  their  aaid  bill  it  la  prayed,  and  that  the  aaid  demurrer  ought 
Lo  have  been  allowed:  ft  ia,  on  thia  thtrtietb  day  of  April,  in  the  term  of 
April,  in  the  year  of  our  Lord  one  tbouaand  eight  hundred  and  forty-aix, 
»rdered,  adjudged  and  decreed,  that  the  aaid  decree  of  the  chancellor,  over, 
nling  the  aaid  demurrer,  be  reveraed,  with  coata,  and  that  the  aaid  demurrer 
be  allowed ;  and  ft  ia  further  ordered,  that  the  record  and  proooedinga  in  thia 
saoee  be  remitted  to  the  court  of  chancery,  to  the  end  that  the  aaid  court 
auy  proceed  thereon  according  to  the  rolea  and  practice  of  the  aaid  court.** 
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giren  for  the  snm  awarded  to  be  doe,  tba  court  will  not,  asoapt  ia  am  if 

grofs  wrong,  permit  tbe  aeconnt  tc  bo  re4n^eeUgated,  ov  tbe  laUiill*^ 

the  award  to  be  conteeted. 
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Saxton  and  W.  HaUted^  for  defeDdants. 
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9  Ibid,  208 ;  3  Mer.  704 ;  16  Vesepy  144  ;  6  John.  364. 

Cases  cited  by  derendants'  counsel.  1  Ld.  Ray.  133;  2 
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W  IS,  39  ;  11  John.  183  ;  13  John.  27, 187;  1  Binney,  lOft; 
u-ton,  122;  2  Jac.  Law  Die.  ''Dilapidation;''  22  Viner's 
'.434,446;  \lCokejS2. 

The  Chancellor.  This  bill  is  filed  to  foreclose  a  mort- 
^  given  ba  the  second  of  April,  eighteen  hundred  and 
ty-eight,  by  William  Ketchura  and  wife,  and  Nathaniel 
:ton,  to  James  Johnson,  and  by  him  assigned  to  Job  John- 

The  mortgage  was  made  to  secure  a  bond  between  the 
le  parties,  conditioned  for  the  payment  of  two  thousand  two 
idred  and  seventy-seven  dollars  and  seventy-three  cents,  in 
year. 

*wo  pdnts  are  made  by  the  defendants,  Ketchum  and  Sax- 
in  this  case. 

irst,  that  the  bond  and  mortgage  were  given  for  too  mucb» 
a  fraud  practised  on  them  at  the  time  of  their  executiiHi« 
i  history  o(  the  transaction  is  somewhat  curiousi  and  there 
lough  in  the  case,  unexplained,  to  ereate  doubt  and  distrust 
he  minds  of  the  defendants.  The  property  mortgaged, 
(IS  long  to  have  been  the  subject  of  angry  contention,  and 
e  an  ejectment  between  John  A.  Johnson  and  James  John- 
was  pending  in  the  court  of  appeals,  a  proposition  for  settle- 
t  was  made,  by  which  William  Ketchum,  the  son-in-^law  of 
I  A.  Johnson,  was  to  become  the  purchaser  from  James 
ison.  By  the  agreement,  he  was  to  pay  what  James  John- 
paid  for  the  property,  with  inte]:est,  and  to  allow  him  a  fair 
full  compensation  for  all  permanent  and  substantial  repairs 
;h  he  had  made  on  the  premises  while  he  occupied  them, 
Johnson  was  to  be  charged  with,  a  fair  rent.  One  half  the 
unt  was  to  be  paid  in  cash,  and  the  other  half  secured  by 
gage  on  the  property.  The  agreement  was  reduced  to 
ng,  and  bears  date  the  nineteenth  of  January,  eighteen 
Ired  and  thirty-eight.  Under  this  agreement,  the  parties 
)d  the  amount  due  to  Jariies  Johnson,  and  on  his  statement 
I  the  price  he  paid  for  the  property,  at  two  thousand  eight 
ired  and  thirty-nine  dollars  and  fortjr-three  cents.    Thin. 

31* 


866  CASES  IN  CHANCERY, 

[Johafloii'a  Ex*n  t.  Kttehnm  it  bL] 

■urn  was,  of  course,  the  basis  on  which  the  present  moitgagt 
was  given.    It  is  now  said  by  the  defendants,  that  Johnson  did 
not  pay  that  amount  for  the  property,  but  five  hundred  doUan 
less.  This  is  a  question  of  fact,  and  must  depend  on  the  proot 
If  this  was  the  truth  of  the  case,  it  undoubtedly  should  be  recti- 
fied.   After  carefuUy  looking  into  the  papen  and  the  evideooe^ 
I  am  not  satisfied  that  any  fraud  has  been  practiced,  but  it 
would  seem  to  me,  that  Johnson  did  give  for  the  i»opeity,  tbs 
very  sum  stated  by  him.    He  purchased  from  the  HiclDNa 
^ese  gentlemen,  who  resided  in  the  state  of  New-YoA,  had  a 
mortgage  many  years  prior  to  this  time,  on  the  same  prennM, 
which  premises  are  called  the  Tunison  form,  and  consist  of  cot 
hundred  and  eighty-six  acres,  and  also  on  another  lot  of  tUbty- 
three  acres,  called  the  Johnson  lot    This  mortgage  was  givea 
by  John  A.  Johnson,  the  then  owner,  and  probably  for  mooejr 
lent  The  Hiel^Bes  foreclosed  their  mortgage,  and  at  the  AenfPf 
•ale  became  the  purchasers;    They  did  not  want  the  land,  but 
their  mon^,  and  were  anxious  to  sell  the  property  again. 
WhUe  the  Hicks  mortgage  was  outstanding,  unpaid,  John  i. 
Johnson,  the  owner  of  the  equity  of  redemption,  sold  to  Job 
Johnson,  his  brother,  the  thirty-three  acres  for  full  value,  and' 
got  his  pay  for  it,  without  giving  information  of  the  mortgage; 
who  afterwards  discovered  that  bis  land  was  subjea  to  the 
Hicks  mortgage  and  his  money  was  lost.    Job  Johnson  being 
thus  circumstanced,  applied  to  Job  Halsted,  esq.,  who  conducted 
the  business  for  the  Hickses,  and  stated  to  him  the  situation  in 
which  he  was  placed.    Mr.  Halsted  told  htm  that  the  Hickm 
only  wanted  their  money,  and  if  they  could  sell  the  TunisoB 
fEurm  for  what  was  due  them,  they  would  release  the  thirty-three 
acre  lot  to  him.    Job  Johnson  upon  this,  interested  himself  ibr 
the  sale  of  the  farm,  and  got  his  brother  James  to  become  the 
purchaser.    The  Hickses  accordingly  agreed  to  convey  the  To- 
nison  farm  to  James  Johnson  for  the  amount  due  them,  being 
two  thousand  eight  hundred  and  thirty-nine  dollaiB  and  fcitf- 
three  cents,  and  by  the  same  agreement,  stipulated  tequit  cbim 
the  thirty-three  acres  to  Job  Johnson^ 
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The  idea  of  the  defendants  k,  that  the  thkty-tbroe  ficiet 
mmod  by  the  same  conaideratioo,  and  reduced  the  amduiU  paid 
or  the  Tunisoii  furm  by  the  value  of  that  lot,  which  was  five 
tnndred  doUara.  The  whole  caae  shows  this  was  no(  sOi  but 
n  the  contrary,  that  James  Jdinson  really  paid  the  whole 
mount  jGh  the  Tunison  fiEurm  alone ;  the  transaction  was  hon- 
table  and  just  in  all  respeets.  Job  Johnson  had  been  deceived 
y  finding  a  mortgage  on  the  lot  he  purchased,  and  theHickaes 
isuufesting  a  proper  spirit,  agreed  to  give  up  their  daim  pa  hki 
iC,  if  he  fnocijirad  a  purchaser  for  the  remainder,  for  an  ammint 
oflkasnt  to  pay  their  demand.  The  article  of  agreement  bsr 
ween  the  Hicksas  and  James  Johnson^  drawn  i|p  under  the  di- 
Bdaoa  of  Job  S.  Halsled,  esquire,  and  signed  by  him  in  their 
ehal^  ftiUy  estaUidbes  this  view  of  the  transaction.  That 
gjeement  bears  date  Uie  seventeenth  of  October,  eighteen  hnn- 
rad  and  twenty-eight,  and  it  distinctly  binds  the  Hickses  to  sdl 
lis  Tunison  fimn  and  nothing  ebe,  to  James  Johnson,  for  two 
hooBand  eight  hundred  and  thirty-nine  doUani  and  forty-three 
BOt8>  eiap  thousand  doHars  of  which  sum  to  be  paid  in  cai^^ 
nd  the  baknoe  secured  by  a  bond  of  Job  and  James  Johnson, 
nd  a  mortgage  on  the  same  property.  The  mortgage  back  did 
oC  cover  the  ihirty-three  acres.  At  the  close  of  the  agreement, 
nd  after  every  provision  had  been  made  relating  to  the  sale 
rith-  James  Johnson,  there  is  an  independent  clause,  which 
jpalaies  that  when  this  arrangement  is  completed,  the  Hickses 
rUl  quit  claim  the  thirty-three  acres  to  Job  Johnson.  The  pa- 
era  show  that  the  agreement  was  carried  into  effect  preci^ly 
Dooiding  to  ite  terms.  It  must  be  borbe  in  mind,  diat  this 
greement  was  made  many  yearis  ago,  and  when  no  motive  ex- 
iled, ao  for  as  is  known,  for  using  any  deception  in  its  terms, 
r  in  the  manner  of  drawing  it  up.  The  agreement  would  of 
0df,  themfora,  he  sufficient  to  satisfy  me  of  the  true  character 
f  the  transaction ;  but  there  is  other  evidence.  Job  S.  H^lgted; 
rho  is  a  cautious  witness,  and  especially  so  in  qpeaking  of  tran- 
sections  ef  many  years  standing,  yet  is  sufficiently  explicit  ta 
hffW  iM  bis  imfNresB¥>os  are  9U  winh  ibis  vkw  of  th^  cfulgs^. 
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But  further,  after  the  present  bill  was  filed,  the  defendants  filed 
a  cross  bill  for  the  purpose  of  obtaining  an  injunction,  to  pre- 
vent the  defendant,  Job  Johnson,  from  prosecuting  the  bond  and 
mortgage  at  law,  pending  this  suit,  and  set  out  substantially  the 
same  facts  as  are  contained  in  their  answer.     To  that  cron  bill, 
both  Job  Johnson  and  James  Johnson  filed  a  full  answer  under 
oath,  declaring  the  transaction  to  be  in  conformity  with  the 
written  agreement,  and  that  James  Johnson  did  pay  all  tlie 
money  for  the  Tunison  form  alone.    They  are  entitled  to  the 
benefit  of  that  answer.    This  answer  explains,  too,  another 
part  of  tlie  case :  the  deed  from  the  Hickses  to  James  JohnaoD, 
covers  both  lots,  and  then  James  Johnson  conveys  to  Job  the 
thirty-three  acres.    This  is  different  from  the  agreement,  and 
unexplained,  would  &vor  the  view  taken  by  the  defendants; 
but  they  both  swear  it  was  so  done  merely  to  save  the  necesBitf 
of  the  Hickses  making  two  deeds,  and  that  the  consideiatioDor 
one  hundred  dollars  named  in  the  deed  from  James  to  Job^  to 
never  paid  or  intended  to  be,  but  was  placed  there  alone  to  com- 
ply with  the  forms  of  law.    My  impressions  from  the  pleednp 
and  evidence  being,  that  James  Johnson  paid  for  the  Tunino 
farm  alone,  the  sum  stated  by  him,  and  which  is  carried  ioto 
the  mortgage,  the   first  objection  taken   by    the  defendants 
must  fail. 

The  second  point  urged  by  the  defendants,  has  grown  out  of 
the  second  clause  in  the  agreement  of  the  nineteenth  of  Janu* 
ary,  eighteen  hundred  and  thirty-eight.  In  adjusting  the 
amount,  William  Ketchum  was  to  pay  James  Johnson  for  the 
Tunison  farm ;  this  clause  provided  that  James  Johnson  should 
be  allowed  ''a  fair  and  full  compensation  for  all  permanent  and 
substantial  repairs  which  he  had  made  on  the  said  premiees 
while  he  occupied  the  same,  and  allow  a  fair  and  full  rent  (or 
the  said  premises  while  he  held  and  occupied  the  same,"  to  be 
ascertained,  in  case  of  dispute,  by  two  respectable  men,  to  be 
chosen  one  by  each  party,  and  if  they  could  not  agree,  thoee 
two  were  to  choose  a  third.  The  parties,  Ketchum  and  John- 
son, got  together  to  carry  out  this  part  of  the  agreement,  and 
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mng  mhle  to  agree,  each  seleeted  a  inan,  aod  tb^y  not 
itogj  choee  a  third,  who  finally  setded  .the  amount  thaf 
MNB  ebould  be  allowed  for  repaic9  and  charged  for  leat  w- 
m  clfiuse,  and  reduced  the  ^ame  to  wripug  in  the  shape  oif 
riurd.  Thie  award  is,  1  find,  signed  by  all  ihe  i^ei^.  If  )0 
ibjfided  by  the  defendants,  that  the  arbitratom  were  m^ 
I,  that  no  witnesses  were  examined,  and  that  the  aUoipr- 
made  in  &vor  of  Johnson  was  illegal  and  unjust  It  is 
ly  top  late,  in  my  opinion,  at  this  time,  to  open  ^Ub  ad- 
mt,  and  undertake  to  go  into  l^is  account;  it  WP^U  1^ 
;  eocQurageiment  to  perpetual  Utig^tid^  i^m)  strife.    Tl^s^ 

9  ipet  in  a  friendly  spirit,  selected  respectable  men,  lookfV^ 
lie  accounts,  made  their  representations  on  both  sidesi  the 
ators  being  neighbors,  understood  much  of  their  own  know- 
,  of  the  repairs  which  Johnson  had  made,  and  finally  they 
itted  to  the  result  to  which  the  men  arrived.  The  award 
nade  on  the  sixth  of  February,  and  on  the  second  of  April 
liter,  (nearly  two  months  haying  intervened,)  these  de- 
nts gave  their  bond  and  mortgage  on  the  basis  of  this 
1.  The  bond  and  mortgage  was  subsequently  assigned  by 
B  to  Job  Johnson,  and  when  he  prosecutes  on  it  and  at- 
;8  to  recover  the  money,  the  defendants  propose  again  to 
the  whole  question  and  to  go  back  to  the  consideration  of 
e  matters  settled  by  the  arbitrator.  The  parties  executed 
ward  and  acquiesced  in  the  result,  and  should  not  be  pier- 
d  to  go  into  it  again.  If  the  defendants  intended  to  dis* 
the  doings  of  the  arbitrators  and  the  validity  of  their  award, 
sboold  have  done  so  before  giving  the  bond  and  mortgage. 
'  consummated  the  agreement,  however,  and  the  defend- 
went  into  possession  of  the  premises.  I  do  not  mean  to  be 
rstood  as  denying  the  power  of  this  court  lo  open  thi^  ac- 
;  in  case  of  gross  wrong,  but  it  i^ould  certainly  be  a  very 
;case. ' 

10  not  perceive  diat  a  case  of  that  character  is  here  pre- 
d.  There  may  have  been  some  items  not  allowable  under 
rict  legid  construction  of  the  terms  of  the  contract,  and  ye| 


370  CASES  IN  CHANCERY, 

[JohoMMi'tt  Ez'n  T.  KatolMiBi  el  «1.] 

H  18  more  than  probable  they  came  within  the  contemplatioa 
0f  the  parties  themselves.    The  design  in  the  settlement  wbBj 
undoubtedly,  to  reimburse  Johnson  for  the  cost  and  outlay  oo 
the  property.    The  amount  claimed  by  him,  was  reduced  in 
almost  every  item,  by  the  arbitrators,  and  the  subject  genenVf 
seems  to  have  received  from  them  an  upright  and  carefid  ooo- 
sideration.    To  open  it  all  again,  I  must  think,  would  be  op- 
pressive and  give  undue  encouragement  to  litigation. 

There  being,  therefore,  in  my  opinion,  nothing  in  fUhaul 
the  grounds  assumed  by  the  defendants,  the  comptainanli  tie 
entitled  to  a  decree  for  the  amount  due  on  their  mortgage,  wbei 
the  same  shall  be  ascertained  by  a  master.  There  wiU  bet 
reference  accordingly. 


William  Ketchum  v.  The  Exbcutora  of  Job  Johhiov 

et  al. 

The  partj  calling  the  rabseribing  witnem  to  an  matraineBt,  ia  aot  ooiebM 
by  hia  eTidence,  and  if  the  witneaa  denj  the  exeeotion  of  the  iaiHtttrti 
other  witneasee  may  be  called  to  eatabliah  it. 

A  mere  equity  cannot  be  aold  by  Tirtne  of  an  execation  at  law. 
It  aeoma  that  the  equity  of  redemption  of  the  mortgagor  cannot  be  aoMofM 
an  execution  at  law  after  the  rodrtgagee  haa  been  let  into  | 


Bill  for  redemption.  The  bill  was  originally  filed  i 
Job  Johnson,  in  his  lifetime.  It  charges,  that  on  or  about  tha 
seventh  day  of  February,  eighteen  hundred  and  twenty,  Job 
Johnson,  having  loaned  to  his  brother,  John  A.  Johnson,  the 
sum  eight  hundred  and  five  dollars,  the  said  John  A.  Johofloo, 
in  order  to  secure  the  repayment  of  the  said  loan,  with  interot, 
made  and  executed  to  the  said  Job  Johnson  a  deed  of  coavey- 
ance,  in  fee  simple,  for  a  tract  of  land  containing  forty  acres 
and  one  rood.  That  at  the  time  of  the  execution  of  the  said 
deed,  the  said  Job  Johnson,  by  way  of  condition  or  defeasanco 
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I  nid  deed,  made  and  executed,  under  his  band  and  aeali  the 
bikming  instruinent  of  writing,  to  wit : 

'^  Articles  of  agreement,  made  the  seventh  day  of  February, 
HI  the  year  of  our  Lord  eighteen  hundred  and  twepty,  between 
Job  Johnson,  of  the  township  of  Independence,  in  the  county 
it  Sussex,  and  state  of  New- Jersey,  of  the  first  part,  and  John 
A.  JcAinson,  of  the  same  place,  of  the  second  part,  witnesseth^ 
that  the  said  John  A.  Johnson,  of  the  second  part,  did  execute 
t  certain  deed  of  indenture,  for  a  certain  lot  or  parcel  of  land, 
eoQCaining  forty  acres  and  one  rood,  be  the  same  more  or  less, 
far  the  sum  of  eight  hundred  and  five  dollars,  and  bearing  even 
kte  with  this  article :  Now  it  is  the  true  intent  and  meaning 
»f  this  article,  that  if  at  any  time  hereafter  the  said  John  A. 
^ohnson,  bis  heirs,  executors,  administrators,  or  any  of  them, 
o  well  and  truly  pay  back  unto  the  said  Job  Johnson  the  pur- 
hase  money  above  mentioned,  the  said  Job  Johnson  doth  agree 
w  himself,  his  heirs,  executors  or  administrators,  to  convey 
ack  the  above  bargained  lot ;  and  to  the  true  performance  of 
le  above,  the  said  Job  Johnson,  of  the  first,  doth  bind  him- 
df,  his  heirs,  executors,  and  every  of  them,  in  the  penal  sum 
r  eixteen  hundred  and  ten  dollars." 

That  on  or  about  the  fii^t  of  April,  eighteen  hundred  and 
yenty,  the  said  defendant,  under  and  by  virtue  of  the  said 
9ed  of  conveyance,  entered  into  possession  of  the  said  premises, 
ad  hath  ever  since  received  and  taken  the  rents,  issues  and 
x>fit8  thereof  to  his  own  use.  That  on  the  eleventh  of  May, 
ghteen  hundred  and  twenty-four,  judgment  was  rendered  in 
le  supreme  court  of  this  state,  in  favor  of  Peter  Apgar,  against 
le  said  John  A.  Johnson  and  one  C.  L. ;  that  by  virtue  of  a 
rit  of  execution  issued  upon  the  said  judgment,  the  sheriff  of 
le  county  of  Sussex  levied  upon  and  exposed  to  sale  all  the 
g^t,  title  and  interest  of  the  said  John  A.  Johnson  in  the  said 
act  of  land ;  and  that  on  the  sixth  day  of  July,  eighteen  bun- 
red  and  thirty-nine,  the  same  was  by  the  said  sheriff  struck  off 
id  sold  to  the  complainant ;  and  that  by  deed  of  indenture 
saring  date  on  the  sixteenth  day  of  the  same  month  of  July, 
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tbe  «aid  lot  of  land,  and  all  iti6  rights  tick  and  inteast  of  (b 
said  John  A.  Johnson  therein,  wac(;  in  putsaancd  of  the  wt 
sale,  conveyed  to  the  complainant. 

The  bill  states,  that  by  virtue  of  said  conveyance  the  oompbdn- 
aht  is  entitled  to  redeem  the  said  premises ;  and  prays  that  be  may 
be  permitted  to  redeem  the  same,  and  that  the  defendant  may 
be  decreed  to  reconvey  the  premises,  upon  the  payment  of  the 
|^tici(Md  money  so  lent,  with  interest,  after  deducting  the  mtaj 
issues  and  profits  received  by  the  defendant 

l^he  defendant,  Job  Johnson,  by  his  answer,  denies  that  the 
d^ed  in  the  complainant's  bill  specified,  was  executed  to  him  bf 
Wily  of  mortgage,  or  as  security  for  the  r&-paymeot  of  a  loan, 
bat  states  that  the  said  conveyance  was  made  and  intended  as 
an  absolute  conveyance  for  the  price  therein  specified,  and  tf 
thst  amount  of  money  previously  and  then  due  and  owing 
from  the  complainant  to  the  defendant.  Denies  the  makiDgof 
aUy  loan,  or  that  he  ever  executed  the  instrument  of  writiog 
cha^^  as  a  defeasance  in  the  complainant's  bill ;  alleges  thiC 
the  defendant  entered  into  possession  of  the  said  premises  im- 
mediately  after  the  execution  of  the^said  deed,  having  paid  a 
full  and  adequate  price ;  that  he  has  ever  since  used  and  en- 
joyed the  same  as  his  own  property,  and  that  he  has  from  time 
to  time  built  and  put  upon  the  said  premises^  various  buildiop 
and  permanent  improvements,  at  a  cost  of  about  eight  hundred 
dollars.  That  by  means  of  these  improvements,  and  the  gen- 
eral rise  of  property,  the  land  now  far  exceeds  in  value  its  orig- 
inal cost.  That  the  said  buildings  were  erected  and  improve- 
ments made  upon  the  said  premises,  with  the  full  knowledge  of 
the  complainant,  who  never  pretended  to  the  defendant  or  to 
any  other  person,  to  the  defendant's  knowledge,  that  he  had 
fliny  right  or  interest  in  the  same. 

That  the  complainant,  at  the  term  of  February,  dgfateen 
hundred  and  thirty-four,  applied  for  his  discharge  as  an  ii^ 
solvent  debtor,  and  was  discharged  upon  the  said  apphcatkm; 
that  the  inventory  of  his  property,  filed  by  the  complaiDaotj 
upon  hi»  said  applieation,  contains  no  account  of  any  intereity 
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or  demand  in  or  to  the  said  tract  of  land  so  iold  to  the 
IflfeiidaDt  Job  Johnson  having  ctied  after  answer  ffled,  the 
ml  was  continued  against  his  executors.  Final  hearing  upon 
jB^  answer,  replication  and  proofii. 

SazUm  and  W.  HaUied^  for  complainant 

An  absolute  deed  with  a  defeasance  constitutes  a  mortgage : 
\  Veffum,  84;  2  John.  Chan.  189;  Saxton^  634;  1  Greenes 
3k/tn.264;  16  Viner'sAb.ili]  3  Wendell,2lZ. 

TIm  deed  and  defeasance  executed  in  this  case>  constitute  a 
nortgage :  1  Petre  W.  270 ;  4  Mass.  443 ;  3  Atkyns^ 280;  4 
Kenfs  Com.  129 ;  1  Wash.  14 ;  6  Binnei/j  499 ;  9  Wheat.  489. 

The  equity  of  redemption  may  be  sold,  notwithstanding  the 
nprtgagor  is  out  of  possession:  HalstecTs  Dig.  ^^ Equity  of 
Redemption  f  3  Hals.  313;  1  South.  277;  1  Vernon,  447> 
188;  iKetits  Com.  164,  126;  2  Pick.  276;  6  Bar.  end 
John.  312;  I  Ctmn.  563;  4  Conn.  235;  6  Conn.  692. 
r  A  mortgagee  in  possession,  cannot  claim  an  aUowanee  for 
lermanent  improvements  made  by  him  on  the  mortgaged  prern^ 
ses:  Saxton^  138. 

J,  W.  Miller  and  Day^o/i,  for  defendants. 

The  contract  between  the  parties  was  a  mere  agreement  to 
'Bconvey.  It  did  not  constitute  a  mortgage :  2  Story^s  Eq. 
J87  ;  4  KetU's  Com.  141,  4 ;  1  Powell  on  Mort.  138,  note  T; 
5  Paigey  480 ;  I  Fonb.  Eq.  262,  3,  note  H;  3  Paige,  421 ; 
r  John.  Chan.AO)  12  Vesey,  332;  19  Vesey,  412;  2  At- 
^€yn$y  496 ;  2  Freeman^  150 ;  7  Cranch,  218 ;  Coo/c  on  ilfor^ 
J3,4. 

A  mortgagee  in  possession  by  the  consent  of  the  mortgagor, 
s  entitled  to  compensation  for  his  improvements:  4  Kenfe 
Cbm.  167;  19  Vesey,  i\3]  7  CrancA,  218;  5Pa^e,  9. 

A  mortgagor  out  of  possession,  has  no  interest  which  can  be 
aold  under  an  execution  at  law:  7  John.  282;  6  Hals.  193, 
302;  4  Kent's  Com.  160  ;  I   Cairn's  C.  E.  46  ;  4  John.  42 ; 
Saxton,  293 ;  Story  on  Bailments^  239 ;  4  Cowen,  461. 
3S 
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The  Chancellor.  John  A.  Johnaoo,  of  the  townddp  «f 
Independence,  in  the  coanty  of  SusBex,  by  deed  dated  db 
eeFontb  of  February,  dghteen  hundred  and  twenty,  oonveyid 
to  his  brother,  Job  Johnson,  alot  of  land  eituated  in  that  town* 
ship,  containing  forty  acres.  The  deed  is  abscdute  on  its  bet, 
and  states  the  consideration  to  be  eight  hundred  and  fi?e  dot 
fauB.  It  is,  however,  the  real  character  of  tlie  transactioo,  that 
creates  the  dispute.  The  complainant  charging  in  his  biD,  that 
the  deed  was  designed  as  a  mere  security  for  the  loan  of  money, 
and  that  a  defeasance  was  executed  by  the  grantee  at  the  time 
he  received  it,  by  which  a  power  of  redemption  in  the  nature  of 
a  mortgage  was  given  to  the  grantor.  The  defendant,  on  the 
other  hand,  insists  by  his  answer,  that  it  was  a  sale  of  the  entire 
interest,  absolute  in  its  character,  and  without  any  agreemeot 
whatever  for  redemption  or  repurchase  of  the  premises.  Much 
of  the  evidence  in  the  cause  is  taken  on  thb  point,  and  I  am 
entirely  satisfied  that  the  writing  marked  exhibit  B.,on  the  part 
of  the  complainant,  providing  for  a  reconveyance  or  the  jn- 
perty  on  certain  terms,  was  executed  by  Job  Johnson,  at  tbe 
time  he  took  the  deed,  and  is  to  be  considered  as  part  and  panel 
of  the  same  contracL  '^I'he  two  papers  bear  the  same  date,  ap- 
pear to  have  been  drawn  up  by  the  same  person,  and  tbe  hand- 
writing of  Job  Johnson  to  the  defeasance  is  incontestiUy  pro- 
ven. All  the  witnesses  agree  that  the  handwriting  is  Job  Jobih 
son's,  and  some  of  them  are  men  of  business  and  competent 
judges.  The  subscribing  witness,  it  is  true,  while  he  admits 
that  he  signed  the  paper,  declares  that  Job  Johnson  did  not  sign 
it  in  his  presence,  and  had  not  signed  it  when  he  placed  his 
name  to  it.  I'his  may  be  so,  and  yet,  in  a  transaction  of  twenty 
years  standing,  it  is  not  safe  to  trust  to  the  memory  upon  a  sub- 
ject like  that,  '^rhere  is  another  witness,  (Phebe  Quick,)  who 
declares  that  she  saw  Job  Johnson  and  the  witness  sign  the  fBe 
per ;  that  the  witness  did  not  see  Jolinson  sign  the  paper,  but 
came  in  directly  after  and  affixed  his  name  to  it.  It  is  most  pro- 
bable, the  witness  has  some  indistinct  idea  that  he  did  not  see 
Johnson  sign  the  paper,  but  be  that  as  it  may,  it  is  clearly  mani- 
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fat  that  Johnson  did  sign  it,  for  his  handwriting  seems  to  have 
been  well  known,  and  is  testified  to  by  many  and  very  respec- 
table witnesses,  by  men  who  had  opportunities  of  knowing  his 
handwriting,  and  there  is  not  one  person  brought  to  deny  thp 
genuineness  of  the  signature.  While  it  is  a  settled  rule  of  law, 
that  the  subscribing  witness,  if  within  the  reach  of  the  process 
(rf*  the  court,  must  be  called  to  testify ;  yet  when  he  is  so  called, 
the  party  is  not  bound  by  his  oath  alone,  should  he  deny  the^ 
Bzecation,  but  he  may  call  other  witnesses  and  prove  the  hand- 
writing of  the  party  to  the  instrument 

The  writing  being  thus  proven,  what  is  its  character?  The 
Domplainant  calls  it  a  defeasance,  io  the  nature  of  a  mortgage, 
srhile  the  defendants  consider  it  a  contract  for  repurchase  upon 
sertain  terms.  It  is  often  difficult  to  decide  this  question;  the 
listinctions  are  nice  aad  depend  on  the  peculiar  circumstances 
jtthe  case.  I  incline  to  the  opinion  strongly,  that  the  true  and 
just  construction  of  this  instrument  is,  to  consider  it  a  contract 
isr  repurchase.  The  sale  was  made  at  a  specified  price,  and  is 
ibsolute  on  its  face ;  the  possession  was  taken  immediately  by 
the  purchaser ;  it  does  not  appear  to  have  been  given  for  a  loan 
of  money,  but  in  satis&ction,  and  that  in  part  only,  of  a  pre- 
rious  indebtedness.  The  conduct  of  the  parties  show  this  to 
bave  been  their  view,  for  Job  Johnson  went  on  and  made  valu- 
lUe  improvements  on  the  land,  built  a  barn  and  other  build- 
ingSy  planted  an  orchard,  and  put  up  stone  fences  in  the  pres- 
Bnce  of  John  A.  Johnson,  who  was  his  brother,  and  without 
uiy  question  being  raised  by  him  respecting  his  right  to  do  so. 
It  appears  too,  that  in  eighteen  hundred  and  thirty-four,  John 
&•  Johnson  took  the  benefit  of  the  insolvent  act,  and  in  the 
schedule  of  his  property,  made  under  oath,  no  mention  is  made 
of  this.  I'he  sale  to  the  defendant  was  made  on  the  seventh  of 
February,  eighteen  hundred  and  twenty,  and  he  went  into  pos- 
session within  a  very  short  time  thereafter,  perhaps  a  month  or 
two,  and  acted  as  the  owner,  making  essential  improvements  in 
the  property,  until  the  sixth  of  July,  eighteen  hundred  and 
thirty-nine,  (a  period  of  more  than  nineteen  years,)  when  the 
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iff  of  StuKX  sold  to  the  complainant  fat  fifty  doUani  all  i 

it  of  John  A.  Johnson,  his  fether-in-law,  in  the  nid  forty^^ 

3  lot,  by  an  execution  issued  on  an  old  judgment  in  &vor  o^^ 

;er  Apgar,  against  the  said  John  A.  Johnson  and  ChrisCofihe^^H 

ttle,  entered  in  the  supreme  court  in  May  term,  eighteen  him ^- 

ed  and  twenly-four.    The  defendant  gave  a  full  price  for  th^^»e 

Ad  when  he  bought,  and  any  present  increased  value,  is  de-  ^* 

ived  from  the  improvements  he  placed  upon  it,  and  tliegradua  ^^el 

ise  of  property  in  that  part  of  the  country.    The  complainant.^  .(, 

it  will  be  observed,  is  not  a  creditor  of  John  A.  Jcdinaon,  nor  1 

he  any  transfer  from  him  of  his  right,  but  claims  as  a  volui 

tary  purchaser  for  a  nominal  price,  to  redeem  the  land  by  ] 

ing  off  anything  that  may  remain  due  on  the  consideratioa  ( 

eight  hundred  and  five  dollars,  paid  by  the  defendant,  after  i 

ducting  the  rents,  issues  and  profits.    It  is  plain  from  the  I 

that  the  complainant's  belief  is,  that  the  rents,  issues  and 

fits  of  the  land,  and  which  arise  mainly  fiirni  the  improve 

placed  upon  it,  will  pay  off  the  whole  debt,  and  leave  him 

property  clear. 

There  is  nothing  in  the  case  that  should  prompt  roe  to  aid 
any  such  result    After  so  long  a  time  has  passed  by,  after  1 
value  of  the  premises  have  been  increased  by  the  labor  and  i 
ney  of  the  defendant,  1  should  with  very  great  feluctance*«3e- 
prive  him  of  the  reward  due  to  his  industry,  and  bestow  it    «d 
one  having  no  higher  claim  than  that  presented  by  the  c^zii- 
plainant.    In  any  event,  even  if  the  party  himself  was  seekuy 
to  redeem,  he  should,  under  the  circumstances  of  this  case,  pay 
for  all  the  improvements  which  the  defendant  has  made  on  tAe 
property. 

But  the  complainant  has  no  right  to  redeem  this  property* 
He  acquired  no  right  by  his  purchase  at  the  sheriff's  sale,  lluu 
can  be  recognized  in  this  court.  The  title  to  this  land  passed  to 
the  defendant's  testator  in  eighteen  hundred  and  twenty,  and 
with  it  the  possessicm  also.  The  judgment  under  which  ik 
sale  took  place,  was  not  entered  until  eighteen  hundred  id' 
twenty-four,  four  years  afterwards.    There  was  then  noduv 
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v^ich  could  be  sold  on  an  execution  at  law ;  the  title  was  gone 
from  the  defendant  in  execution,  and  the  possession  also,  and 
nothing  remained  but  a  mere  equity. 

By  the  English  law,  the  equity  of  redemption,  even  if  the 
mortgagor  remain  in  possession,  cannot  be  sold  on  execution  at 
law,  but  in  this  country. it  is  otherwise.  The  mortgage  is 
deemed  with  us  a  mere  security  for  a  debt,  and  the  property 
may  be  sold  by  execution,  subject  to  the  lien.  It  may  well  be 
doubted,  however,  whether  this  is  so  when  the  mortgagee  is  in 
possession,  for  if  the  mortgagor  surrenders  that,  the  position  of 
things  is  materially  changed.  The  entry  by  the  mortgagee  or 
a  foreclosure,  puts  a  new  aspect  on  the  rights  of  the  parties. 
Before  entry  or  foreclosure,  it  is  held  that  the  equity  of  redemp- 
tion may  be  sold  on  execution  against  the  mortgagor,  but  not 
after.  Then  the  legal  title  in  the  mortgagee  becomes  the  sub- 
ject of  a  sale  by  execution  against  him.  This  is  the  doctrine 
recognized  in  Jackson  v.  Willard^  4  John.  42 ;  Collins  v. 
Torrffj  7  John.  282 ;  4  Kent's  Com.  160,  I. 

But  whatever  uncertainty  there  might  be  in  the  case  of  a 
mortgage,  I  think  there  can  be  none  in  a  mere  contract  like  the 
present,  for  a  repurchase  of  the  premises ;  that  is  a  clear  naked 
equity,  and  cannot  be  sold  by  execution  at  law.  It  comes  within 
the  principle  of  the  cases  in  this  court,  of  Disborough  v.  Out- 
eali  and  others,  Saxton,  301  ;  of  Vancleve  v.  Groves  and 
otheri]  and  of  Den  v.  Steelman^  6  Hoisted,  193,  in  the  su* 
preme  court  of  this  state. 

The  complainant's  bill  must  be  dismissed,  with  costs. 


WiLHEM  WiLLiKK,  juoior,  v.   The  Morris  Canal  and 
Banking  Company  and  others. 

1  be  nndeniible  general  rule  in  eqaitj  ii,  thit  i  nominal  tniatee  cannot  bring 
a  aait  In  bit  own  name,  bnt  most  join  with  bim  the  namee  of  the  peraona 
|ia?ing  the  braefieial  intereat, 
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But  the  court  will,  in  iti  diacration,  ditpanae  wHh  a  atriot  adharanea  ta  Ifai 
rule,  where  b^  compljing  with  it,  great  inoonyeniance  or  nnnaeeamy  ai- 
penae  would  be  incurred. 

Where  a  banker  negociated  in  the  city  of  Amsterdam  a  loan  of  aeven  hondiad 
and  fifty  thousand  dollars,  for  the  Morris  Canal  and  Banking  CoDpaay, 
and  the  company,  to  secure  the  repayment  of  the  loan,  ezacntod  a  moitfigt 
to  the  aaid  banker,  ••  being  the  agent  and  troataa  of  tba  aoTwrnl  nbteribin 
to  the  loan,**  reciting  that  the  loan  was  to  be  adTanoed  bj  the  sobienbtn 
thereto  according  to  the  sums  subscribed  by  each  of  them  respectively,  and 
that  the  principal  and  interest  thereby  secured  should  bo  paid  in  AmitsrdaiD 
to  the  said  banker,  ^'repretenting  tkt  said  Undert,  or  to  his  snecMMror 
auccessors  in  the  said  truit,  or  to  such  person  or  persona  aa  he  or  they  Bii|fat 
anhaUtuU  or  appoint  for  that  purpoae  ;**— ils^tf,  that  the  mortgagee  nii|h 
file  a  hill  to  foreclose  the  mortgage  in  his  own  name,  without  making  hif 
eesf  tti  qu9  trust*  partiea. 

The  caae  ii  excepted  out  of  the  general  rule,  on  the  ground  of  the  great  iaeoo. 
▼enience  to  which  a  compliance  with  it  would  subject  the  complaiDant 

The  true  additional  parties,  if  any,  would  be  the  owners  of  the  stock  attb* 
time  of  filing  the  bill.  To  require  them  to  be  made  parties  would  be  alaoK 
a  denial  of  the  aid  of  the  court. 

Nor  is  it  neoessaiy  that  the  complainant  should  state  upon  tha  face  of  hia  biD. 
in  order  to  warrant  the  filing  of  the  bill  in  his  own  name,  that  the  cfKn 
qu9  tnuts  are  ao  nuaierous  that  they  cannot,  without  great  inconTnueocc 
be  brought  before  the  court.  The  character  of  the  transaction  sufEdeatlj 
appears  upon  the  Ikee  of  the  mortgage,  as  disclosed  in  the  bill. 

Htldf  also,  that  it  was  a  part  of  the  original  contract  between  the  mortfifon 
and  mortgagee,  that  the  lenders  should  in  thu  transaction  be  rapreaenlid  by 
the  mortgagee,  and  by  him  alone.  The  court  will  not,  therefore,  obligt 
him,  in  seeking  to  recoTcr  the  money,  in  the  face  of  this  agreemant,  le 
come  into  court  in  the  names  of  all  the  lendera. 

The  assignee  of  a  bankrupt  or  an  inaolveot  ia  a  necessary  party  to  a  bill  af- 
fecting the  property  of  such  bankrupt  or  inaoWont,  because  the  propartjby 
the  aaaignroent  paasea  to  and  veata  in  the  aaaignee. 

Are  the  receivers,  appointed  under  the  aet,  entitled,  "An  act  to  prevent  friod* 
by  incorporated  conipaMiea,**  neceaaaiy  partiea  to  a  bill  afibeting  the  proper- 
ty of  the  company  of  A-hich  they  are  appointed  the  reoeiTora  T— Qaere. 

The  property  of  the  company  does  not  vest  in  the  receiTera,  nor  does  tha  ap* 
pointment  of  recsiverii  necessarily  put  an  end  to  the  eorporation. 

The  title  to  the  property  la  not  changed  by  the  appointment  of  the  receiTtri. 
A  power  only  ia  dele|::ited  to  the  receivers  to  take  charge  of  it  and  aalliU 

It  seems  that  the  rcccivi  rs  may  sue  or  defend  in  the  name  of  the  oorpoiatiafr 

Where  the  receivora  were  :ippointed  after  a  decree  pro  con/eaaa  Iwd  boa  tikii 


OOTOBER  TERM,  1843.  379 

[WiUink  t.  Tha  Mornt  Gantl  and  Bankiof  Co.] 

■guntt  Um  eorpontion,  by  which  the  right  of  the  eompUinint  to  reoover 
VM  ettebliatied,  Held,  that  the  reoeiTen  were  not  neoetmry  partiee,  and 
that  an  objection  made  by  a  third  party  to  the  bill  for  want  of  jiroper  partiee 
on  that  groand,  would  not  be  sustained. 

If  the  reoeivere  should  ask  to  be  substituted  as  defendants,  with  the  Tiew  of 
•etiing  up  a  defence,  the  court  would  permit  them  to  do  so  at  any  stage  of 
iho  proceedings. 

Upon  a  bill  of  foreclosure,  a  subsequent  mortgagee  upon  the  same  premises, 
though  a  mere  trustee,  is  a  necessary  party.  It  is  not  enough  that  the  cetlttt 
pu  tru9i9  are  before  the  court* 

But  where  the  property  subject  to  the  subeequent  mortgage  was  small,  and  the 
CMtuique  trusU  were  before  the  court,  an  objection  for  want  of  parties,  on 
the  ground  that  the  trustee  was  not  a  party,  was  overruled,  inasmuch  as  the 
light  of  the  trustee  to  redeem  would  not  be  bound  by  the  decree. 

By  the  act  incorporating  the  Morris  Canal  and  Banking  Company,  they  wen 
anthoriaed  to  construct  a  canal  to  connect  the  waters  of  the  Delaware  with 
the  waters  of  the  Passaic.    By  a  subsequent  act,  the  company  were  author- 
ized  **  to  continue  the  Morris  canal  to  the  waters  of  the  Hudson,  at  or  near 
Jersey  City."    By  an  act  passed  January  twenty  .eighth,  eighteen  hundred 
«nd  thirty,  the  company  were  authoriied  to  borrow  money,  and  for  securing 
the  doe  payment  thereof,  to  hypothecate  by  way  of  trust,  mortgage  or  otk- 
ttrwiae,  **  thjC  Morris  canal,  with  all  its  pri?ilegea,  appendages  and  apperte. 
nances,  and  all  the  property  and  chartered  rights  of  the  said  company.** 
"The  company  baring  made  a  loan,  executed  a  mortgage,  by  authority  of  the 
•aid  act,  "  upon  all  and  singular  the  Morris  canal,  so  called,  being  the  ca. 
nal  authoriied  by  the  laws  of  the  state  of  New.Jersey,  as  the  said  canal  has 
been  laid  out,  through  the  several  counties  of  Warren,  Sussex,  Morris,  Es. 
•ex  and  Bergen,  in  the  said  state  of  New.Jersey,  and  being  now  in  a  course 
of  completion  from  the  Delaware  to  the  Hudson  river  ;  together  with  all  and 
singular  the  dams,  aqueducts,  locks,  planes,  culverts,  bridges,  towing-paths, 
embankments,  basins,  wharves,  docks,  waters,  watar-eounee,  machinery, 
priTileges,  appendages  and  appertenances  thereto  belonging  or  appertain- 
ing.**  At  the  time  of  the  execution  of  the  mortgage,  the  canal  had  not  been 
constructed  from  the  Passaic  to  the  Hudson,  nor  had  the  land  been  par- 
ebased  upon  which  the  canal  was  subsequently  constructed.    The  route 
had  been  surveyed,  though  a  part  of  the  route  was  subsequently  Taried. 
flie/J,  That  the  said  mortgsge  covered  the  entire  canal  from  the  Delaware  to 
the  Hndson,  aad  also  the  pier  at  Jersey  City,  which  was  ooostrueted  apon 
land  purchased  after  the  execution  of  the  mortgage. 
BM%  mliOf  That  the  feeder  of  the  canal  passed  by  the  said  mortgage  as  part 

apd  paieai  thereof. 
If  a  eaheeqiient  mortgagee,  or  his  agent,  had  notice  of  the  existence  of  a 
i  from  the  Delaware  to  the  Passaic,  it  was  sufficient  to  pat  him  u|u 
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on  inqairy,  and  the  firat  mortgagee  will  be  entitled  to  priority  apon  %hm 
whole  canal,  although  hia  mortgage  was  not  duly  acknowledged  or  proved 
and  recorded. 

Held,  That  the  legislature,  by  giying  authority  to  the  company  to  exeeot*  a 
mortgage,  intended  to  invest  the  mortgagee  with  all  the  power  and  aatbori. 
ty  incident  to  an  instroment  of  that  kind,  and  that  althongfa  no  egpreae  an. 
thority  is  given  by  the  statute  to  sell  the  premises  by  virtae  of  the  said 
mortgage,  a  power  of  sale  is  to  be  inferred  from  the  anthority  to  mortgage. 

The  complainant,  on  the  twentieth  day  of  October,  eighteen 
hundred  and  forty-one,  filed  his  bill  of  complaint  for  foredosurei 
sale,  d&c,  on  a  mortgage  made  and  executed  to  him,  by  "The 
Morris  Canal  and  Banking  Company,"  an  incorporated  com- 
pany of  the  state  of  New- Jersey. 

The  bill  sets  out  the  original  act  incorporating  the  said  com- 
pany, passed  the  thirty-first  day  of  December,  eighteen  hundred 
and  twenty  four,  and  the  several  supplements  theretOi  and  mofe 
particularly  the  supplement  passed  the  twenty-eighth  of  Januaiy, 
eighteen  hundred  and  thirty,  entitled,  "An  act  to  amend  ao 
act,  entitled, '  An  act  to  incorporate  a  company  to  form  an  arti- 
ficial navigation  between  the  Passaic  and  Delaware  ma^ 
passed  the  thirty-first  day  of  December,  eighteen  hundred  and 
twenty-four,'  and  for  other  purposes." 

The  bill  then  states,  that  after  the  passage  of  the  said  last 
mentioned  act,  the  complainant,  by  the  request  and  in  ponu- 
ance  of  the  authority  and  instructions  of  the  board  of  directonof 
the  said  The  Morris  Canal  and  Banking  Company,  did  in  be- 
half of  the  said  company,  and  for  their  use,  n^ociate  a  loan  in 
the  city  of  Amsterdam  aforesaid,  of  seven  hundred  and  fifty 
thousand  dollars,  which  sum  was  handed  or  paid  over  to  tbe 
said  company ;  and  the  said  The  Morris  Canal  and  Banking 
Company,  for  the  purpose  of  securing  the  re-pa3rment  of  the 
said  capital  sum  of  seven  hundred  and  fifty  thousand  doUan^ 
with  interest  on  the  same,  made  and  executed  in  due  fonnof 
law,  and  delivered  to  the  complainant,  their  certain  indentore 
of  mortgage,  bearing  date  the  twenty-ninth  day  of  Marcb,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirtfi 
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and  made  between  the  said  The  Morris  Canal  and  Banking 
Gompanyi  of  the  first  part,  and  the  complainant,  by  the  name 
and  descriptioik  of  Wiibem  Willink,  junior,  of  the  city  of  Am- 
sterdam, in  the  kingdom  of  the  Netherlands,  merchant,  being 
tbe  agent  and  trustee  of  the  several  subecribers  to  the  loan 
theran  after  mentioned,  of  the  second  part ;  and  in  and  by  the 
said  indenture  of  mortgage  it  is  recited  and  set  forth,  that 
whereas  the  complainant,  in  pursuance  of  the  authority  and 
inatraction  of  the  board  of  directors  of  the  Morris  Canal  and 
Banking  Company,  had  on  behalf  of  the  said  company  lately 
negociated  and  concluded  in  the  said  city  of  Amsterdam,  an 
agreonent  for  a  loan  of  seven  hundred  and  fifty  thousand  dol* 
lars,  to  be  advanced  by  the  subscribers  thereto  according  to  the 
aomi  subscribed  by  each  of  them  respectively,  by  the  conditions 
of  which  agreement,  the  said  loan  was  to  bear  interest  at  the 
tate  of  five  per  centum  per  annum,  to  be  paid  half-yearly,  that 
li-towf,  o^^  ^  fint  day  of  July  and  on  the  first  day  of  January 
in  each  year  until  its  Eeimbursement ;  and  the  capital  sum  to 
ba  namhuraed  by  five  equal  annual  instaUments,  commencing 
the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundied  and  forty-mx ;  and  that  the  said  interest,  and 
mimo  the  said  installments  of  principal,  ^ould  be  paid  in  Am- 
Kiirrdflr"  to  the  comfdainant,  representing  the  said  lenders,  or  to 
Ihb  floocessor  or  successors  in  the  said  trusty  or  to  such  person  .or 
pflnpns  as  he  or  they  might  substitute  or  appoint  for  that  pur** 
pose;  and  that  the  payment  thereof  should  be  secured  by  the 
|dadgs  and  hypothecation  of  the  Morris  Canal  belonging  to  the 
•aid  ^company,  with  its  appendages  and  appertenances,  and  the 
aammml  rovcnues,  chartered  rights  and  property  of  the  said  oom- 
pBMij  therein  after  mentioned ;  and  that  the  said  conditions  had 
been  approved  and  confirmed  by  the  board  of  directors  of  the 
aaid  company ;  and  thereupon  the  said  indenture  of  mortgage 
^witnessed  that  the  said  '^  The  Morris  Canal  and  Banking  Com- 
panyi"  for  the  purpose  of  securing  the  reimbursement  of  the 
•aid  capital  sum,  and  the  due  payment  of  the  said  interest,  ac- 
eovding  lo  the  conditions  of  the  said  agreement,  and  in  comber « 
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ation  of  the  sum  of  one  dollar,  to  them  in  hand  paid  bf  tb 
complainant,  the  receipt  whereof  was  thereby  acknawMgMt 
and  in  pursuance  of  the  power  and  authority  for  that  pmpM 
given  and  granted  to  them  by  the  laws  of  the  said  slate  of 
New-Jersey,  had  granted,  bargained,  sold,  assignedi  Itaoiferrad 
and  set  over,  and  by  the  said  indenture  of  mortgage  did  granl^ 
bargain,  sell,  assign,  transfer  and  set  over  unto  the  comphinaiit, 
his  heirs,  executors,  administrators,  succeseore,  substitniM  tul 
assigns,  for  the  benefit  of  the  said  lenders,  all  and  singuhrthB 
said  Morris  Canal,  so  called,  being  the  canal  authorized  by  ^ 
laws  of  the  state  of  New- Jersey,  as  the  canal  had  been  hid  oii| 
through  the  several  counties  of  Warren,  Sussex,  Morris,  Eoex 
and  Bergen,  in  the  said  state  of  New- Jersey,  and  being  than  in 
a  course  of  completion  from  the  Delaware  to  the  Hudson  iiW| 
together  with  all  and  singular  the  dams,  aqueducts^  locksy  pbneii 
culverts,  bridges,  towing-paths,  embankments,  basinsi  wharv^ 
docks,  waters,  water-courses,  machinery,  privileges,  appendigv 
and  appertenances  thereto  belonging  or  appertaining,  and  ab 
the  chartered  rights  of  the  said  company,  and  all  the  iolli^  ift- 
come,  revenues  and  profits  accruing,  or  which  should  or  migiit 
at  any  time  thereafter  accrue  or  arise  from  the  said  canal;  and 
also  all  the  lands,  tenements  and  other  properties  of  them  Tbe 
Morris  Canal  and  Banking  Company,  whatsoever  and  whsrao- 
ever,  and  the  reversion  and  reversions,  remainder  and  naxuDr 
ders,  rents,  issues  and  profits  thereof,  and  of  every  part  and  pv- 
eel  thereof,  and  all  the  estate,  right,  title,  interest,  property,  dsim 
and  demand,  as  well  at  law  as  in  equity,  of  them  The  Mofm 
Canal  and  Banking  Company,  of,  in  and  to  the  same,  and 
every  part  and  parcel  thereof;  to  have  and  to  hold  all  and  tfi- 
gular  the  said  granted  and  assigned  premises  unto  the  com- 
plainant, his  heirs,  executors,  administrators,  successora,  subli- 
tutes  and  assigns,  to  his  and  their  proper  use  and  benefit,  ai 
fully  and  eflfectually,  to  all  intents  and  purposes,  as  they  Tk 
Morris  Canal  and  Banking  Company  were  seized,  possessed  or 
entitled  unto,  or  could  in  any  manner  grant,  convey,  assign  and 
transfer  the  same — upon  trust,  nevertheless,  for  the  benefit  and 
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4  of  the  several  lenders,  iheir  respective  elecutors,  admink- 
B  and  assigns,  in  proportion  to  the  sums  by  them  respect- 
advanced,  or  to  be  advanced,  oil  account  of  the  said  loan ; 
ded  always,  and  the  said  indenture  of  mortgage  was  and 
on  the  condition,  that  if  the  said  The  Morris  Canal  and 
ing  Company,  or  their  successors,  should  well  and  truly 
lo  the  complainant,  his  executors,  administrators  and  as- 
p  representing  the  said  lenders,  or  to  his  successor  or  sue* 
B  in  that  trust,  or  to  such  person  or  persons  as  he  or  they 
d  substitute  and  appoint  for  the  receipt  of  the  same,  the 
said  capital  sum  of  seven  hundred  and  fifty  thousand  dol- 
by  five  equal  annual  installments,  commencing  on  the  first 
if  January,  in  the  year  of  our  Lord  one  thousand  eight 
red  and  forty-six,  and  also  the  annual  interest  on  so  much 
s  said  capital  sum  as  should  from  time  to  time  remain  unex- 
ished  and  not  reimbursed,  to  be  computed  at  the  rate  of  five 
3ntum  per  annum,  and  to  be  paid  half-yearly,  that  is  to 
)n  the  first  day  of  July  next  succeeding  the  date  of  said  in- 
ireof  mortgage,  and  half-yearly  thereafter ;  such  reimburse- 
of  said  capital  sum,  and  such  half-yearly  payments  of 
»t,  to  be  made  in  the  said  city  of  Amsterdam ;  then  that 
ud  indenture  of  mortgage,  and  the  estate  thereby  granted, 
(Very  act,  matter  and  thing  therein  contained,  should  cease 
)e  null  and  void  to  all  intents  and  purposes  ;  and  the  said 
Morris  Canal  and  Banking  Company,  for  themselves 
their  successors,  by  the  said  indenture  of  mortgage,  did 
lant,  promise  and  agree  to  and  with  the  complainant, 
cecutors,  administrators,  substitutes  and  assigns,  represent- 
[le  said  lenders,  that  they  the  said  Morris  Canal  and  Bank- 
/ompany.  and  their  successors,  should  and  would  well  and 
reimburse,  pay  and  discharge  the  said  principal  sum  and 
iBtj  at  the  times  and  in  the  manner  in  the  said  indenture  of 
^age  specified,  and  herein  before  set  forth ;  and  it  was  also 
e  said  indenture  of  mortgage  expressly  declared  and  agreed 
id  between  the  parties  thereto,  that  if  de&ult  should  at  any 
be  made  in  the  payment  of  the  said  capital  sum  and  in- 
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terest,  at  either  of  them,  or  any  part  thereof,  acoording  to  the 
true  intent  and  meaning  of  the  eaid  indenture  of  mortgage,  thea 
and  in  that  case,  and  as  often  as  such  de&idt  should  be  made,  it 
should  be  lawful  for  the  complainant,  his  heirs,  execoton,  sob- 
atitutes  or  assigns,  representing  the  said  lenders,  or  such  pemon  or 
persons  as  shall  or  may  have  succeeded  to  the  said  trust,  to  enter 
upon  and  to  have,  hold,  use  and  enjoy,  the  said  canal,  with  its 
appendages  and  appertenances,  and  all  and  every  of  the  prem- 
ises granted  and  assigned  by  the  said  indenture  of  mortgage^ 
and  to  take  and  receive  the  revenues,  tolls,  rents,  issues  and 
ptofits  thereof,  in  as  full  and  ample  a  manner,  to  all  intents  and 
purposes,  as  they  the  said  Morris  Canal  and  Banking  Company, 
or  the  stockhdders  thereof,  could  or  might,  have,  hold,  use,  en- 
joy, take  and  receive  the  same. 

That  on  the  twenty-ninth  day  of  March,  in  the  year  of  ouc^ 
Lord  one  thousand  eight  hundred  and  thirty,  before  William  H, 
Maxwell,  a  commissioner  to  take  the  acknowledgment  of  deedi( 
^Idc.,  personally  appeared  Cadwallader  D.  Golden,  with  whom 
the  said  commissioner  was  personally  acquainted,  and  who  wu 
known  to  said  commissioner  to  be  the  president  of  the  axfon- 
tion  styled  "  The  Morris  Canal  and  Banking  Company,''  the 
grantors  named  in  the  said  indenture,  and  who  as  such  prai- 
dent  is  a  subscribing  witness  to  the  execution  of  the  said  inden- 
ture ;  and  the  said  commissioner  having  first  made  known  to 
him  the  contents  of  said  indenture,  and  the  said  Cadwallader 
D.  Colden  being  by  said  commissioner  duly  sworn,  did  depoee 
and  say,  that  the  seal  affixed  to  said  indenture  was  the  corpo- 
rate seal  of  the  said  company,  that  the  same  was  so  aflhed 
thereto  by  the  authority  and  order  of  the  board  of  directoraof 
the  said  company,  and  that  he  as  such  president  subscribed  his 
name  as  a  witness  to  such  execution. 

That  on  the day  of  March,  in  the  year  of  our  Loid 

one  thousand  eight  hundred  and  thirty,  the  said  indentmotif 
mortgage  was  duly  entered  of  record  in  the  office  of  the  Beat 
tary  of  state  of  the  state  of  New- Jersey. 

That  the  interest  on  the  said  capital  sum  of  seven  hundred 
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and  &hy  thousand  dollars,  mentioned  in  the  said  indenture  of 
raortgagei  and  intended  to  be  secured  thereby,  has  been  paid 
by  the  said  "  The  Morris  Canal  and  Banking  Company"  up  to 
the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-one ;  that  one  half-year's  interest  on 
the  said  capital  sum  of  money  became  due  and  payable  on  th6 
first  day  of  July  last,  according  to  the  conditions  of  the  said 
indenture  of  mortgage ;  that  the  same  amounts  to  the  sum  of 
eighteen  thousand  seven  hundred  and  fifty  dollar  s  ;that  the 
same,  or  any  part  thereof,  has  not  been  paid  or  satisfied  ;  that 
the  whole  amount  of  the  said  capital  sum  of  seven  hundred 
and  fifty  thousand  dollars,  with  interest  for  the  same  from  the 
iirst  day  of  January,  eighteen  hundred  and  forty-one,  remains 
unpaid  and  unsatisfied. 

That  the  said  The  Morris  Canal  and  Banking  Company 
have  at  all  times  possessed  and  enjoyed,  and  that  the  said  com- 
pany do  still  possess  and  enjoy,  all  and  singular  the  said  canal 
and  the  said  mortgaged  lands  and  premises,  appendages  and  ap- 
|)ertenances,  and  chartered  rights  of  said  company^  and  that 
they  have  always  received,  and  still  do  receive,  the  rents,  issues 
and  profits  thereof 

That  the  complainant  has  been  informed  and  believes,  that 
the  said  The  Morris  Canal  and  Banking  Company,  by  their 
certain  indenture  of  mortgage,  bearing  date  the  seventh  day  of 
October,  eighteen  hundred  and  forty,  mortgaged  to  the  State  of 
Indiana,  one  of  the  United  States  of  America,  all  the  several 
tracts  or  parcels  of  land  and  premises,  situated,  lying  and  being 
in  the  counties  of  Warren,  Sussex,  Morris,  Passaic,  Eaiex  and 
Hudson,  constituting  the  Morris  Canal  from  the  Delaware  river 
to  the  Hudson  river,  together  with  all  the  lands,  locks,  inclined 
plaaes,  docks,  wharves  and  appertenances  thereunto  belonging, 
and  being  part  of  the  premises  mortgaged  to  the  complainants 
as  aforesaid ;  which  said  mortgage  appears  to  be  conditioned  for 
the  payment  of  nine  hundred  and  sixty  thousand  dollars,  and 
for  the  payment  of  certain  other  sums  of  money,  and  for  the 
return  of  certain  stocks)  and  for  the  delivery  of  a  certain  quan« 
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lily  of  iron,  as  in  said  mortgage  mentioned  and  set  forth  ;  but  the 
complainant  insists  and  charges,  that  the  said  indenture  of 
mortgage  to  the  State  of  Indiana,  is  subsequent  in  date  and 
registry  to  the  complainant's  mortgage,  and  that  the  com- 
plainant's mortgage  is  entitled  to  priority  in  payment  over  the 
same. 

That  the  complainant  has  been  informed  and  believes,  that 
the  said  "  The  Morris  Canal  and  Banking  Company  have  exe- 
cuted and  delivered  to  the  State  of  Indiana  a  certain  other  mort- 
gage, bearing  date  on  or  about  the  sixth  day  of  October,  in  the 
year  eighteen  hundred  and  forty,  which  mortgage  purports  to  be 
of  and  for  the  Morris  Canal  from  Newark  to  Jersey  City,  wiA 
the  appertenancos,  lands,  docks  and  wharves,  and  being  also 
for  part  of  the  premises  mortgaged  to  the  complainant,  as  aftre- 
said,  and  is  conditioned  for  the  delivery  by  the  said  Morris  Oanal  ' 
and  Banking  Company  to  the  said  State  of  Indiana,  of  one 
hundred  and  ninety  thousand  dollars  of  tlie  five  per  cent  India- 
na sterling  bonds,  according  to  contract  between  the  parties; 
that  is  to  ffay,  forty  thousand  dollars  on  the  first  day  of  Janu- 
ary, eigliteen  hundred  and  forty-one;  6fty  thousand  doUanoQ 
the  first  day  of  July,  eighteen  hundred  and  for-one ;  fifty  thou- 
sand dollars  on  the  first  day  of  January,  eighteen  hundred  aod 
forty-two ;  and  filly  thousand  dollars  on  the  first  day  of  Julji 
eighteen  hundred  and  forty-two ;  but  the  complainant  ineislBi 
that  the  said  last  mentioned  mortgage  is  subsequent  in  date 
and  registry  to  tlie  complainant's  said  mortgage,  and  that  the 
complainant's  mortgage  is  entitled  to  priority  in  payment  over 
the  same.-' 

The  bill  then  sets  out  several  judgments  against  the  eail 
^'  The  Morris  Canal  and  Banking  Company ;"  one  in  the  en- 
premc  court  of  judicature  of  the  state  of  New-Jersey,  in  the 
term  of  ISepteml^er,  eighteen  hundred  and  forty-one,  for  dcven 
thousand  dollars  and  upwards,  besides  costs,  in  favor  of  WSIiani 
Curtis  Noyes,  Thomas  G.  Talmadge  and  Henry  Yates ;  a  judg- 
ment in  the  said  supreme  court  against  the  said  company^  in 
the  same  term  of  September,  in  favor  of  Abraham  Richards  and 
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David  Selden,  for  the  sum  of  thirty-nine  thotisand  three  liun- 
dred  and  ninety-five  dollars  and  fifteen  cents,  or  thereabouts, 
besides  costs  of  said  suit,  and  which  remain  uncancelled  of 
record. 

The  prayer  of  the  bill  is,  that  the  said,  "  The  Morris  Canal 
and  Banking  Company  "  may  be  decreed  to  pay  to  the  com- 
plainant, as  such  trustee,  as  aforesaid,  the  said  principal  sum 
of  seven  hundred  and  fifty  thousand  dollars,  mentioned  in  and 
intended  to  be  secured  by  his  said  indenture  of  mortgage,  and 
also  the  said  sum  of  eighteen  thousand  seven  hundred  and  fifty 
dollars  of  interest  money  due  on  the  said  principal  sum  as  afore- 
saidi  with  the  diflference  in  the  rate  of  exchange  between  the 
city  of  New- York  and  the  city  of  Amsterdam,  where  the  said 
sums  are  payable,  and  all  interest  moneys  to  grow  due  on  the 
aforesaid  principal  sum,  with  the  difference  of  exchange  as 
afiiresaid,  together  with  all  the  complainant's  costs  and  charges 
in  ibis  behalf  sustained,  by  a  short  day  to  be  appointed  by  this 
honorable  court,  and  in  default  thereof  that  the  said  defendants, 
and  each  of  them,  and  all  persons  claiming  or  to  ^aim  under 
Jtbem  or  either  of  them,  may  be  foreclosed  of  and  from  all  equity 
of  redemption  and  claim  of,  in  and  to  all  and  singular  the  paid 
mortgaged  premises  mentioned  and  contained  in  the  complain* 
ant's  said  indenture  of  mortgage,  and  every  part  and  parcel 
thereof,  with  the  appertenances,  and  may  deliver  over  unto 
the  complainant  all  deeds,  demise:?,  writings,  books,  records  and 
archives  relating  to  or  concerning  the  same,  and  tl>at  all  and 
singular  the  said  canal  of  the  Morris  Canal  and  Banking  Com- 
panyj  together  with  all  and  singular  the  dams,  aqu^ucts,  lock^, 
|dane8|  culverts,  bridges,  towing-paths,  embankments,  basins. 
whftrves,  docks,  waters,  water-courses,  machinery,  privileges. 
appendages  and  appertenances  thereto  belonging  or  appertain- 
ing^ and  all  the  chartered  rights  of  the  said  company,  and  all 
the  tolls,  income,  revenues  and  profits  accruing,  or  which  at 
any  time  hereafter  shall  or  may  accrue  or  arise  from  the  said 
canal ;  and  also  all  die  lands,  tenements  and  other  properties  of 
them  the  said  Morris  Canal  and  Banking  Company,  whatsoever 
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and  wheresoever,  and  whereof  the  said  company  was  seized  or 
possessed  on  the  said  twenty-ninth  day  of  March,  eighteen  hun- 
dred and  thirty,  the  time  of  the  date  and  execution  of  the  com- 
plainant's said  indenture  of  mortgage,  and  mentioned  and  con- 
tained in  or  comprehended  thereby,  may  by  the  ordei*  and  de- 
cree of  this  court  be  sold,  and  out  of  the  moneys  arising  from 
a  sale  thereof  the  complainant  may  l)e  paid  for  the  benefit  of  the 
aforesaid  lenders  thereof,  the  aforesaid  capital  sum  of  seven 
himdred  and  fifty  thousand  dollars,  mentioned  in  and  intended 
to  be  secured  by  the  complainant's  aforesaid  indenture  of  moit- 
gage,  and  also  the  said  sum  of  eighteen  thousand  seven  hun- 
dred and  fifty  dollars  now  due  and  unpaid  for  interest  on  the 
said  capital  sum,  as  aforesaid,  and  all  the  interest  money  bete- 
after  to  grow  due  on  the  said  capital  sum,  with  the  difference  in 
the  rate  of  exchange,  as  aforesaid,  together  with  all  the  cotit- 
plainant's  costs  and  charges  in  this  behalf  sustained,  and  that 
the  complainant  may  have  such  other  and  further  relief  in 
the  preiAise^  as  shall  be  agreeable  to  equity  and  good  con- 
science. 

The  complainant  took  a  decree /tto  confesso,  bearing  date 
the  twenty-mnth  day  of  January,  eighteen  hundred  and  forty- 
t\\  o,  against  all  the  defendants  except  the  said  State  of  In- 
diana. 

On  the  twelfth  day  of  July,  eighteen  hundred  and  forty- 
two,  the  State  of  Indiana  filed  an  answer  to  the  complainant's 
bill. 

The  answer  admits  the  existence  of  a  supposed  indenture  of 
mortgage,  purporting  to  be  made  by  the  Morris  Canal  and 
Banking  Company  to  the  complainant,  as  set  out  in  his  bill  of 
complaint,  but  insist,  by  way  of  defence,  that  the  said  mortgap 
is  usurious  and  void ;  that  if  valid,  the  complainant,  being  > 
mere  trustee,  cannot  maintain  a  suit  thereon  in  his  own  namer 
but  must  unite  with  him  his  cestui  que  trusts.  That  the  oooi- 
plainant's  mortgage  is  a  lien  only  upon  that  part  of  the  canal 
between  the  city  of  Newark  and  the  river  Delaware,  and  that 
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thai  part  of  the  canal  lyiog  between  the  citjr  of  JSemik  c^d 
^^^7  ^/i  in^  ^®  docks,  wharves  and  piers  cpnnp^  tliere< 
with,  were  constructed,  ^d  the  land  purchased,  J^fi^  th^  ^te 
of  the  complainant's  mortgage,  and  were  not  included  in  or 
covered  by  the  same.  That  the  feeder  of  the  said  canal,  ex- 
tending about  three  miles  in  length,  from  Ryerson's  pond  to  the 
canal  at  Pompton,  was  excavated,  and  the  titles  to  the  lands 
over  which  the  said  feeder  runs  were  puichased,  after  the  date 
of  the  complainant's  mortgage,  and  that  the  said  uMff^  is 
no  lien  thereon. 

Tiie  answer  also  sets  out  various  mortgi^es  enefgftfpi  hf  the 
Morris  Canal  and  Banking  Company  to  the  ^aad  dffendimts, 
upon  the  canal  and  its  appendages,  which  it  iowts  are  vi^id 
liens  upon  the  entire  work,  and  are  the  first  iapui^br^pf^  upon 
that  part  of  the  canal  between  Newark  and  Jersey  City,  with 
its  wharves,  docks  and  piers,  and  also  upon  the  Pompton  feeder. 
Adinits  the  several  judgments  stated  in  the  bill,  but  insist^  that 
the  defendants'  mortgages  are  entitled  to  priority  Qvpt  the  said 
judgments.    Denies  all  frs^ud,  &^. 

To  this  answer  the  complainant  filed  his  replication  in  the 
usual  form. 

On  the  eleventh  of  August,  eighteen  hundred  and  forty-two, 
the  complainant  entered  the  usual  rule  to  close  testimony.  No 
testimony  was  taken  by  either  party  within  the  time  Umited  by 
the  said  rule. 

At  October  term,  eighteen  hundred  and  forty-two,  the  agent 
of  the  State  of  Indiana  presented  a  petition  for  leave  to  file  a 
supplemental  answer,  in  order  to  set  forth  certain  £su;ts  to  estab- 
lish usury  in  the  complainant's  mortgage,  which  were  unknown 
ii^jbe  defendiant  at  the  time  of  filing  the  answer ;  and  also  for 
further  time  to  take  testimony.  The  court,  after  argument,  al- 
lowed fifty  days  from  the  time  for  the  examination  of  witnesses 
tQUching  the  matters  set  out  in  the  answer,  excepting  such  parts 
thereof  as  relate  to  the  usiuy  therein  set  forth,  but  denied  the 
remaining  prayer  of  the  petition^ 
33» 


i^ 
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Depositions  having  been  taken  by  both  parties,  the  came 
came  on  for  final  hearing  at  July  term,  eighteen  hundred  and 
forty-three,  upon  biU,  answer,  replication  and  proofe. 

A.  Whiteheady  David  B,  Ogden  and  Vroam,  for  complain- 
ant. 

B.  Williamson^  H.  W.  Green  and  /.  H.  Williamson^  for 
defendants. 


The  counsel  of  the  defendants  objected  to  the  bearing  for 
want  of  proper  parties  to  the  bill.    They  insisted; 

1.  That  the  cestui  que  trusts  of  the  complainant  should 
have  been  made  parties. 

6  Mad,  144,  228 ;  Prec.  in  Chan.  276 ;  I  Ball  and  B.  180 
2  John.  Chan.  238;  3  Paige,  280;  I  Green's  Chan.  306 
4  Con.  Eng.  Chan.  641  ;  1  Ibid,  480 ;  I  Paige,  20,  I 
iMad.  186;  Calvert  on  Parties,  184. 

2.  The  receivers  of  the  Morris  Canal  and  Banking  Company 
are  necessary  parties. 

Elmer's  Dig.  32;  19  Vesey,  615;  1  Con.  Eng.  CAan. 410; 
Calvert  on  Parties,  110;  18  Vesey,  424;  4  Vesey,  387;  Mil- 
ford's  Pleading,  66 ;  1  Mer.  361 ;  1  Vesey  and  B.  545;  2 
Brown's  C.  C.  276;  2  Con.  Eng.  Chan.  501  ;  10  Ibid,  75; 
12  Vesey,  58;  2  Dickens,  738 ;  4  Mad.  171 ;  4  Con.  Eng. 
Chan. '627  \  &  Mad.  170. 

3.  Samuel  Merrill,  the  president  of  the  State  Bank  of  India- 
na, the  last  qiortgagee,  is  a  necessary  party. 

3  John.  Chan.  459 ;  Halst.  Dig.  481 ;  3  Vesey,  314;  2Bro. 
276;  4  John.  Chan.  605;  11  Wheaton,  604;  Cooper's  £j. 
PI.  33,  34 ;  Story's  E^.  PL  74,  75  ;  Mitford,  144. 

For  the  complainant  it  was  insisted — 

1^  That  the  cestui  que  trusts  are  not  in  all  cases  essential 
parties.  The  court  will  look  at  the  nature  of  the  contract,  at 
its  character,  at  the  number  and  situation  of  the  parties  in  in^ 
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tenet  The  mortgagee,  by  the  terms  of  this  contract,  has  entire 
control  of  the  mortgage.  He  represents  the  lenders.  It  is  not 
the  case  of  an  ordinary  trust 

2  John.  Chan.  197, 238 ;  4  Paige,  34  ;  Coder's  Eq.  PL  40  ; 
1  Brovm's  C.  C.  101;  Calvert  on  Parties,  124;  SBroum's 
P.  a  146;  4  BusseU,  372;  1  John.  Chan.  349,  437;  11  F^ 
sey,  429;  Story's  Eq.  PL  150,  191  ;  3  Vesey,  560;  3  P.  W. 
32 ;  3  Vesey,  76 ;  1  Sch.'and  Lef.  176 ;  4  Mad.  186. 

2.  The  receivers  are  not  necessary  parties.  They  have  no . 
interest^  legal  or  equitable,  in  the  property.  They  cannot  re- 
deeoL  They  may  defend  in  the  name  of  the  company.  They 
were  appointed  after  the  decree  pro  confesso.  The  appointment 
of  an  assignee  pendente  lite,  will  not  stop  or  vary  a  suit  in  equi- 
ty :  Story^s  Eq.  PI.  150,  281 . 

The  receivers  are  chargeable  with  notice,  and  should  apply 
to  be  heard  if  they  desire  it :  5  John.  Chan.  89 ;  I  Ibid,  580 ; 
Story's  Eq.  PI.  76. 

3.  At  this  stage  of  the  cause,  the  objection  that  Samuel  Mer- 
riQ  is  a  necessary  party,  cannot  be  sustained.  The  answer 
denies  that  the  complainant's  mortgage  covers  the  property 
included  in  the  Merrill  mortgage.  If  so,  he  is  not  a  necessary 
party. 

The  court,  after  argument,  overruled  all  the  objections  for 
want  of  parties,  and  directed  the  cause  to  proceed.  The  cause 
thereupon  came  on  to  be  heard  upon  the  pleadings  and  proofe. 

For  the  complainant,  it  was  insisted,  that  the  complainant's 
inoitgage  was  a  Uen  upon  the  entire  canal,  with  its  appendages. 
It  was  so  intended  by  the  parties,  and  the  mortgage  by  its  terms. 
Covers  the  whole  work.  The  company  had  no  power  to  mort- 
gage a  part  of  the  canal ;  the  authority  given  by  the  act  is  to 
tticHtgage  the  canal,  with  its  privileges,  appendages,  and  chai> 
tered  rights,  as  one  entire  thing.  The  chartered  rights  cannot 
be  divided ;  it  was  never  so  designed  by  the  legislature,  nor  can 
Xkxe  canal  be  used  advantageously  if  divided,  or  any  part  of  it 
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be  bdd  withoiit  the  eharteied  righti.  If  the  land  ai  the  dale 
of  the  mortgage  was  not  convejred  to  the  cooipaiiyi  the  ngfai 
to  acquire  it  was  vested  in  them  by  the  survey.  Having  the 
right  to  the  title,  and  the  authority  to  mortgage,  the  incum- 
brance IB  valid,  though  the  title  to  the  land  was  not  vested  in 
them.  The  mortgage  is  not  upon  the  land,  but  upon  the  canal 
and  its  appendages. 

Upon  the  same  principle,  the  Pomptcm  feeder,  though  the 
title  to  the  property  was  acquired,  and  the  work  constructed  af- 
ter the  mortgage,  must  pass  as  an  appendage  of  the  canaL  If 
not,  the  whole  work  in  the  hands  of  the  mortgagee  might  be 
rendered  utterly  valueless. 

The  canal  company,  and  those  claiming  under  them,  aie 
estopped  from  setting  up,  that  the  mortgage  does  not  cover  the 
entire  canal  with  all  its  appendages.  The  mortgage  deed  in 
terms,  conveys  the  whole,  and  they  are  by  it  estopped  bom 
denying  that  they  had  title  at  the  date  of  the  mortgage.  Cotxt 
LUL  476;  6  Mod.  258;  Vi  John.  201 ;  1  John.  Cos.  90;  12 
John.  316;  3  P.  W.  371 ;  2Mod,  115. 

The  mortgages  to  Indiana  are  not  vaUd ;  the  debtarose  fijon 
the  canal  company  trafficking  in  the  Indiana  bonds ;  the  dbvUa 
gives  them  no  authority  for  that  purpose. 

These  mortgages,  moreover,  were  given  not  to  secure  a  ban, 
but  a  pre-existing  debt,  and  at  a  time  when  the  company  wis 
insolvent;  they  are  therefore  void  by  the  statute.  Ebner  32^ 
sec.  2. 

There  should  be  a  decree  for  the  sale  of  the  canal,  with  its 
appendages  and  chartered  rights — of  all  the  property  covend 
by  the  mortgage.  The  act  under  which  the  loan  was  made 
and  the  mortgage  given,  declares  that  the  security  shall  be  bf 
way  "  of  mortgage."  This  gives  to  the  mortgagee  all  the  rights 
that  any  other  mortgagee  would  have.  It  necessarily  involve 
a  power  to  sell.  The  mortgage  will  have  all  the  incidents  ptf' 
taining  to  a  mortgage  at  common  law.  An  authority  in  ^ 
court,  to  direct  a  sale  of  the  mortgaged  premises,  by  virtue  of 
the  mortgage,  is  necessarily  involved. 
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For  the  defendants.  The  validity  of  the  defendants'  mortga- 
ges are  not  impeached  by  the  bill,  nor  in  any  way  brought  into 
question  by  the  pleadings.  No  usury  is  charged,  no  insolvency 
of  the  company.  Had  these  charges  been  made  in  the  bill,  the 
defendants  would  have  had  the  benefit  of  their  answer.  Of 
this  they  cannot  be  deprived,  nor  can  the  complainant  go  into 
proof  of  matters  not  charged  in  the  pleadings.  9  Con.  Eng. 
Chan,  409;  2  Mad.  Chan,  438;  12  Vesey,  All  ]  3  ^^cavs. 
471 ;  2  BaU  and  B,  49;  6  John.  543,  559. 

The  complainant's  mortgage  does  not  cover  that  part  of  the 
canal  lying  between  Newark  and  Jersey  City.  In  terms,  it 
covers  only  so  much  as  was  then  laid  out,  and  in  the  course  of 
ootnpletion.  The  land  over  which  the  canal  was  constructed, 
between  Newark  and  Jersey  City,  had  not  been  purchased. 
The  route  had  been  surveyed,  but  a  part  of  it  was  subsequently 
changed,  and  the  laying  out  was  not  completed  until  the  sur* 
vey  was  filed  in  the  secretary  of  state's  office.  They  had  no  title 
to  the  land.  A  title  not  in  esse  at  the  time,  vnll  not  pass  by 
deed.  If  there  be  a  warranty,  it  may  operate  at  a  conveyance, 
by  way  of  estoppel. 

The  Pompton  feeder,  six  miles  in  length,  is  not  embraced  in 
the  mortgage,  no  reference  whatever  is  made  to  it.  Authority 
to  chltrge  tolls  upon  that  feeder,  was  conferred  upon  the  com- 
pany by  an  act  passed  on  the  fifth  of  March,  eighteen  hundred 
and  thirtynaix,  subsequent  to  the  date  of  the  complainant^s 
mortgage. 

Nor  does  the  mortgage  embrace  the  wharf  or  pier  at  Jersey 
Gicy.  It  appears  by  the  minutes  of  the  company,  that  the  pier 
not  originally  contemplated  by  the  company.  It  is  not  ne* 
Skrily  a  part  or  an  appendage  of  the  canal,  but  a  distinct  and 
independent  work. 

l^he  acknowledgment  of  the  complainant's  mortgage  is  de* 
fcctiye.  The  New- York  commissioner  had  no  authority  to  take 
the  acknowledgment  The  president  of  the  company,  who 
made  the  acknowledgment,  resided  at  the  time  in  New- Jersey  : 
Elmer^s  Dig.  83,  sec.  6 ;  76ti/,  89,  sec,  1 ;  Cowper,  26. 
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The  moitgage  is  not  duly  recorded.  The  act  authorudng  the 
mortgage,  requires  it  to  be  recorded  in  the  oflke  of  the  eecretaiy 
of  state ;  but  it  did  not  repeal  pre-existing  laws,  which  require 
all  mortgages  to  be  recorded  in  the  counties  where  the  land  lies. 

The  title  to  land  passes  by  that  mortgage,  and  it  should 
have  been  recorded  in  each  of  the  counties  through  which  the 
canal  passes. 

The  repeal  of  existing  statutes  by  implication,  is  not  fitvored. 
It  can  only  be  by  necessary  implication :  19  Ftner,  626,  pi.  IS2; 
6  Bac,  Ah,  ^  Statnte,''  D. ;  11  Rep.  63;  Dyer,  343—7;  1 
Blac.  Com.  89 ;  9  Ckncen,  437  ;  Dwarris  on  Stat  674- 

A  registry  not  authorized,  or  made  upon  a  drfectiye  ackoow- 
lodgment,  is  not  constructive  notice  of  the  existence  of  a  moit- 
gage :  1  John,  Chan,  300  ;  Halst.  Dig. ''  Mortgage,''  280,  1  ; 

1  JoAn;390;  I  Scho.  and  Lef.  167;  Sugden  an  Ven.BaSf; 
2BinneyjiO. 

There  was  no  actual  notice.  The  agent  of  fbe  defenjante 
denies  all  knowledge  of  the  execution  of  a  mortgage  iqN»  tint 
part  of  the  canal  between  Newark  and  Jersey  CStjr.  The  no- 
tice must  be  clear  and  undoubted,  and  acooiding  totbefiut: 

2  Sugden  ati  Yen,  223,  4. 

There  is  no  estoppel.  Unless  there  be  a  warranty  expnei  or 
implied,  the  estoppel  does  not  operate.  There  is  here  no  wtf* 
ranty.  The  word  give  implies  a  warranty,  but  the  word  greiA 
does  not:  14  JbAti.  193 ;  7  Oreenleaf,  96 ;  6  GreenUaf,  887; 
4  Wendell,  622 ;  7  John.  268  ;  4  Cruise's  Dig.  296  ;  2  GUai'i 
C  E.  1S8 ;  2  Binneyy  96 ;  8  Paige,  861 ;  4  Cawen,  699. 

The  court  of  chancery  has  no  power  to  decree  a  sale  of  ik 
canal.  l*he  act  authorizing  the  mortgage  gives  no  aueh  pofvr- 
None  exists  at  the  common  law,  independent  of  the  act.  At  lb 
common  law  the  company  might  have  mortgaged  the  ctflflf 
but  no  sale  could  be  made  under  it.  The  only  remedy  wooU 
be  by  sequestration.  The  mortgagee  might  be  put  in  piMMi' 
sion  of  the  rents  and  profits,  or  a  receiver  might  be  appoioli' 
by  the  court:  Saxion^  646;  4  Vesep.  430,  noiea.'^  3iiE$f' 
Com.  Law^  194 ;  13  Serg.  and  R.  210. 
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TitB  Chancellor.    The  original  act  incorporating  the 
Moiris  Oanal  and  Banking  Company,  was  passed  on  the  thirty* 
first  of  December,  eighteen  hundred  and  twenty-four.    The 
digeci  of  the  incorporation  was  to  construct  a  canal  from  the 
Ddaware  riter  at  Easton,  to  the  tide  waters  of  the  Passaic  at 
NewaA.    The  capital  was  fixed  at  one  million  of  ddlars,  and 
the  other  provisions  of  the  act  were  such  as  are  usual  and  ne« 
cessary  for  carrying  out  the  object     By  a  subsequent  act, 
paved  the  twenty-sixth  of  January,  eighteen  hundred  and 
twenty-eight,  power  was  given  to  extend  the  canal  from  Newark 
to  the  Hudson  river.    After  this  work  had  been  progressed  in, 
like  most  other  undertakings  of  the  Uke  character,  it  was  ascer- 
tained that  the  cost  would  exceed  the  estimated  sum ;  that  it 
would  be  necessary  to  borrow  money  to  complete  it.    The  first 
act  authorizing  the  borrowing  of  money,  was  passed  on  the 
twenty-third  of  February,  eighteen  hundred  and  twenty-nine. 
It  authorized  the  company  to  borrow  five  hundred  thousand  dd- 
lan,  and  to  issue  therefor  their  post  notes  at  six  per  cent,  and  to 
ttcare  the  same  by  an  assignment,  conveyance  or  transfer  of 
the  canal,  with  its  appendages  and  ctiartered  rights.    It  is  un* 
deiBtood  this  money  was  borrowed  under  the  act,  but  has  since 
been  repaid,  and  no  question  under  it  has  arisen  or  can  arise. 
It  is  observable  that  no  further  loanei  were  made  under  this  act, 
but  (m  the  twenty-eighth  of  January,  eighteen  hundred  and 
thirty,  a  further  act,  varying  the  provisions  of  the  former  on  this 
subject,  was  passed,  not  limiting  the  sum,  but  authorizing  the 
company  to  borrow  such  sum  as  should  appear  to  the  board  of 
directors  proper  and  necessary.    For  securing  the  amount  so 
borrowed,  with  interest,  the  company  was  authorized  to  pledge 
or  hypothecate  by  way  of  mortgage,  trust  or  otherwise,  how* 
soever,  the  Morris  Canal,  with  all  its  privileges,  appendages  and 
s^ipertenances,  and  all  the  property  and  chartered  rights  of  the 
ftM  company.    In  case  of  de&ult  in  payment,  authority  was 
given  by  the  said  act,  tcx  the  person  or  persons  making  such 
loan,  by  due  process  of  law,  to  acquire  and  have  and  hold,  use 
ind  enjoy  the  said  canali  with  its  appendages  and  appertenan* 


396  CASES  IN  CHANCERY, 

[Willink  Y,  The  Morria  Caoal  and  Buikiii|r  Co.] 

ces,  and  the  property  of  the  company,  and  take  and  receive  the 
tolls,  rents,  issues  and  profits  thereof,  during  the  whole  residue 
of  the  term  for  which  the  company  was  chartered  or  incorpora- 
ted, in  as  full  and  ample  a  manner  as  the  stockholders  of  the 
company  might  enjoy  the  same,  subject  to  the  restrictions 
contained  in  the  charter.    It  is  under  this  act  that  the  loan 
was  made,  on  wliich  the  controversy  in  this  cause  arises.    On 
the  twenty-ninth  of  March,  eighteen  hundred  and  thirty,  a  few 
months  after  the  passage  of  the  last  named  act,  this  company, 
through  the  agency  of  the  complainant,  effected  a  loan  at  Am- 
sterdam, in  Holland,  of  seven  hundred  and  fifty  thousand  dol- 
lars, at  five  per  cent,  payable  at  a  distant  day,  and  gave  as 
security,  a  mortgage  upon  the  canal,  its   appendages  aod 
chartered  rights,  under  and  in  conformity  to  the  provisioiifi  of 
the  act  last  mentioned.     The  complainant  is  a  banker,  residing 
at  Amsterdam ;  he  was  the  agent  of  the  company  in  making  the 
loan,  and  is  declared  by  the  mortgage  to  be  the  represeotttive 
of  the  lenders  also.     I'he  money  thus  loaned,  was  advanced 
accordingly,  and  the  interest  on  the  loan,  which  is  made  pajfs- 
ble  half  yearly,  has  been  regularly  paid  to  the  first  day  of  Janu- 
ary, eighteen  hundred  and  forty-one,  since  which  time  nothiog 
further  has  been  paid. 

The  present  bill  is  filed  to  foreclose  this  mortgage,  and  for  a 
sale  of  the  canal.  The  parties  to  the  bill  are,  The  Morris  Canal 
and  Banking  Company,  the  State  of  Indiana,  William  C.  NoyeS) 
Thomas  G.  Talmadge,  Henry  Yates,  Abraham  Richanb  and 
David  Selden.  The  five  last  named  defendants  are  judgmont 
creditors  of  the  Morris  Canal,  and  as  such  necessary  parties. 
The  State  of  Indiana  is  a  mortgage  creditor,  and  for  a  Urge 
amount.  The  bill  sets  out  two  mortgages  given  by  the  Monis 
Canal  to  the  State  of  Indiana ;  one  of  the  sixth  of  Octobefj 
eighteen  hundred  and  forty,  on  the  canal  from  Newark  to  Jer- 
sey City,  to  secure  the  payment  of  one  hundred  and  ninety 
thousand  dollars,  and  another  of  the  seventh  of  October,  eigii- 
teen  hundred  and  forty,  on  the  entire  canal,  to  secure  the  pay* 
inent  of  nine  hundred  and  sixty  thousand  dollars.    To  this  biU 
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none  of  the  defendants  have  appeared  excepi  the  Slats  of  India* 
IML  Aa  to  the  remaining  defendants,  a  decree  pro  eonfeaeo  was 
ijgmd  on  the  twenty-fifth  of  January,  eighteen  hundred  and 
fixty-twa 

The  State  of  Indiana  has  filed  an  answer,  and  sets  up  seve- 
talgnmndfl  of  objection  to  the  eomplainaia's  action.  This  an* 
swefi  among  other  things,  discloses  two  other  mortgages,  about 
which  nothing  is  said  in  the  bill,  made  by  the  company  to 
Samuel  Merrill,  prerident  of  the  State  Bank  of  Indiana,  m  trust 
te  the  Stale  of  Indiana,  for  a  large  amount,  to  secure  a  debt 
doe  to  the  said  State,  which  covere  a  pier  or  wharf  bekmging  to 
the  company,  at  Jersey  City.  Both  of  these  mortgages  bear 
dale  the  tenth  of  December,  eighteen  hundred  and  thirty-nine, 
and  it  is  stated  by  the  defendants  are  for  the  same  debt,  and  thai 
the  last  was  given  only  to  cover  an  omission  which  was  made 
in  the  drawing  of  the  first 

The  cause  was  brought  to  a  hearing  upon  the  answer  filed 
by  the  State  of  Indiana,  and  upon  the  depositions  and  exhibits 
taken  and  marked  in  the  cause.  The  complainant  and  the 
State  of  Indiana  are  therefore  the  only  parties  litigating  heie ; 
the  one  representing  the  loan  of  seven  hundred  and  fifty  thou* 
sand  doUaiB,  made  in  the  year  eighteen  hundred  and  thirty,  and 
the  other  the  mortgages  made  by  the  company  for  very  large 
sums  in  the  year  eighteen  hundred  and  forty* 

A  preliminary  objection  is  taken  by  the  ^defendants  to  this 
cauae  being  heard,  for  the  want  of  parties,  which  objection 
must  first  be  considered. 

And  first,  it  is  insisted  that  the  complainant,  being  a  trustee 
or  agent  only  of  the  lenders,  the  lenders  themselves,  who  are 
the  ceaiui  que  trusts^  are  necessary  parties.  The  undeniable 
general  rule  in  ecpiity  b,  that  a  nominal  trustee  cannot  bring  a 
a  suit  in  his  own  name  alone,  but  must  associate  with  it  the 
names  of  the  persons  having  the  beneficial  interest  The  cases 
cited  on  the  argument  fully  establish  this  proposition,  and  it  vrill 
be  seen  by  the  case  of  StiUwell  ▼.  McNedy^  1  Gr§en?s  Chan. 
SOB,  that  the  rule  is  recogniaed  in  this  court;  but  it  is  there 
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stated  that  the  court  will  hold,  as  they  certainly  must,  a  diB- 
cretionary  power  to  dispense  with  that  necessity,  in  cases  of 
great  inconvenience,  or  where  unnecessary  expense  would  be 
incurred.  In  Van  Vechten  and  Sebring  v.  Terry  and  oiAerSj 
2  John.  Chan.  197,  on  a  bill  for  foreclosure,  a  nominal  trustee 
^Bs  held  to  be  a  suflScient  party  defendant,  because  the  real 
owners  were  two  hundred  and  fifty.  This  was  to  avod  ex- 
pense. 

There  are  two  reasons  why  I  deem  it  unnecessary  that  any 
other  persons  should  be  made  complainants.  The  first  is,  the 
great  inconvenience  to  which  it  would  subject  these  paities. 
The  character  of  this  transaction  is  from  its  very  nature,  and 
the  common  course  of  business,  well  understood.  The  ocnii- 
plainant,  being  a  banker  of  extensive  money  transactionsy  makes 
this  loan  for  the  company,  by  opening  books  at  Amsterdam,  by 
which  all  that  choose  may  come  in  and  subscribe  such  sums  as 
they  think  proper,  according  to  the  published  terms.  This  is 
the  common  course  of  business,  and  there  is  no  doubt  from  the 
papers  that  this  was  the  course  pursued  here.  The  complainant 
does  not  appear  to  have  lent  the  money  himself,  but  to  have 
been  the  nqgociator  and  trustee.  These  subecriptioos  may  be 
more  or  less,  but  from  the  large  sum  loaned  is  hkely  to  embrace 
a  great  number  of  persons.  These  persons,  scattered  x>ver  the 
world,  it  would  be  almost  impossible  for  the  complainant  to  find 
out.  The  true  additional  parties,  if  any,  would  be  the  owners 
of  the  stock  at  the  time  of  filing  the  bill,  anci  if  dead,  their 
representatives  must  be  substituted. 

To  require  the  complainant  to  take  such  a  course,  would  be 
almost  a  denial  of  the  aid  of  the  court  in  the  recovery  of  his 
money.    I  think  it  may  well  be  classed  among  those  cases  j« 

which  are  excepted  out  of  the  general  rule,  from  the  great  in 

convenience  which  its  enforcement  would  bring  upon  the  par— ^. 
ties.    Nor  does  the  answer  made  by  the  defendants'  counsel  Uc? 
this  view  of  the  case,  that  this  state  of  fects  are  not  shown  ix^ 
the  bill,  sufiSciently  meet  it    The  character  of  the  transactioo 
18  there  stated.    It  appears  in  the  correspondence  between  the 
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paitiea.  It  is  in  fiu^t  shown  on  the  iace  of  the  mortgage  itself, 
and  the  court  should  not  shut  its  eyes  against  the  knowledge 
we  all  possess  of  the  coroiuon  course  of  events,  and  particularly 
of  the  oowse  of  business  among  men.  Upon  the  case,  as  stated 
in  the  bill,  every  man  acquainted  with  the  manner  of  transaa* 
ing  business  of  this  kind,  will  perceive,  that  here  was  a  stock 
opened,  and  that  all  who  chose  came  in  and  subscribed. 

The  second  reason  again^  sustaining  this  objection,  arises 
from  the  face  of  the  mortgage  itself.  It  is  not  improbable  that 
the  intelligent  gentleman  at  the  head  of  the  Morris  Canal  Com- 
pany at  the  time  of  the  giving  of  this  mortgage,  (Mr.  Colden,) 
and  who  was  also  an  able  lawyer,  might  have  anticipated  the 
embarrassment  that  would  grow  out  of  having  any  thing  to  do 
in  this  business  with  the  lenders  of  the  money,  and  it  b  there* 
fate  particularly  agreed,  that  the  complainant  shall  represent 
the  lenders.  The  company  dealt  only  with  the  complainant 
He  is  called  "  the  agent  and  trustee  of  the  several  subscribers 
to  the  loan,"  and  throughout  the  writing  is  spoken  of  as  Wilhem 
TFiBink,  junior,  "  representing  the  said  lenders."  It  was,  there- 
Ibie,  a  part  of  the  original  contract,  that  these  lenders  should 
in  (Us  transaction  be  represented  by  the  com|dainant,  and  by 
liim  alone.  To  oblige  him  now,  in  seeking  to  recover  this  mo- 
ney again,  in  the  face  of  this  agreement,  to  come  before  the 
court  in  the  names  of  all  the  lenders,  would  appear  to  me  not 
only  unnecessary,  but  unjust. 

It  was,  in  the  next  place,  insisted  by  the  defendants,  that  the 
receivers  of  the  Morris  Canal  are  necessary  parties. 

Aiker  the  decree  pro  confes^a  was  taken  against  the  Morris 
Canal  and  Banking  Company,  it  appears  from  the  evidence  in 
the  cause,  receivers  were  appointed  for  that  company,  under  the 
act,  entitled,  "An  act  to  prevent  frauds  by  incorporated  compa- 
nies." A  number  of  authorities  were  cited  on  the  argument, 
clearly  showing,  that  in  bankruptcy  cases  the  assignee  is  a  ne- 
cessary party ;  and  the  same  rule  obtains  in  the  discharge  of 
insolvent  debtors.  In  these  cases,  however,  the  property  of  the 
bankrupt  or  insdvent  passes  to  the  assignee  and  vests  in  hinu 
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The  title  ib  in  the  aaagnee,  and  he  muet  be  bfought  befixe  the 
court  The  provirians  of  the  statate  under  which  these  reoei- 
vers  are  appointed,  are  peculiar.  Elmer^s  Dig^  38.  The  pro- 
perty of  the  company  does  not  vest  in  the  receiveri,  nor  does 
the  appointment  of  receivers  necessarily  put  an  end  to  the  cor- 
poration. The  receivers  have  the  sole  power  over  the  ooipora- 
tion ;  they  are  substituted  in  the  place  of  the  directors  and  aian- 
agers,  but  for  the  purpose  of  settling  up  and  closing  the  affidrs 
of  the  company.  The  title  to  the  property  is  not  chaiiged,  bat 
a  power  only  is  delegated  to  the  receivers  to  take  charge  of  it 
and  sell  it.  These  receivers,  too,  may  bring  suits  in  their  own 
name,  and  for  aught  I  see,  in  the  name  of  the  oorporationf 
should  they  prefer  it ;  and  if  so,  they  may  defend  a  suit  in  the 
name  of  the  corporation.  As  a  decree  pro  confesso  in  tMi 
cause  was  taken  against  this  company  before  the  receiven  were 
appointed,  l^  which  the  right  of  the  complainant  to  recover  is 
ascertained,  and  the  amount  only  remains  to  be  settled ;  aad 
more  especially,  as  the  corporation  is  not  put  an  end  to  by  dns 
act  of  the  court,  and  the  receiveis  may  appear  and  contimreK 
tlie  amount,  in  the  name  of  the  corpMution,  I  see  no  good  imr 
son  why  the  proceedings  in  this  cause  should  be  delayed  Id 
bring  them  before  the  court 

It  must  be  remembered  too,  that  this  application  cobmb  from 
the  State  of  Indiana  ;  the  receiven  do  not  apply  or  desire  to  be 
made  parties.  If  the  receivers  were  asking  pemuasion  lo 
be  substituted  as  defendants  with  a  view  of  setting  up  a  defence, 
I  should  not  hesitate  to  admit  them  in  any  stage  of  the  proceed* 
ings,  and  if  a  decree  had  not  been  entered  before  their  aj^ioint- 
ment,  it  would  be  a  safe  course  to  require  it  to  be  done.  In  the 
absence,  however,  of  any  such  application  on  the  part  of  the 
receivers,  and  with  a  decree  entered  against  the  company  befen 
their  appointment,  it  is  in  my  opinion  unnecessary  that  tbsy 
^should  be  brought  into  court  at  the  instance  of  a  third  party. 

The  third  defect  alleged  by  the  defendant,  is  the  omission  as 
a  party,  of  Samuel  Merrill,  president  of  the  State  Bank  of  lodi* 
ana^tbe  truetee  of  the  State  of  Indiana.    The  mortgages  ] 
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to  Merrill  are  not  on  the  canal,  but  on  a  pier  or  wharf  at  Jersey 
City,  which,  according  to  the  answer,  are  in  no  wise  affected  by 
the  complainant's  mortgage.  This  objection,  therefore,  cannol 
be  sustained,  at  all  events  in  this  stage  of  the  cause,  for  if  the 
complainant's  mortgage  does  not  cover  that  pier,  then  certainly 
Merrill  would  be  an  improper  party. 

The  objections,  therefore,  for  want  of  parties,  are  overruled; 
which  leads  to  the  consideration  of  the  cause  on  its  merits. 

The  first  and  the  great  question  is,  does  the  complainant's 
niortgage  cover  the  canal  from  Newark  to  Jersey  City  ?    This 
part  of  the  canal  was  surveyed,  (from  the  evidence  of  Robert 
Gilchrist,  who  was  for  many  years  cashier  of  the  company,  and 
probably  has  as  much  knowledge  of  its  affairs  at  that  time  a» 
auy  person,)  but  not  excavated,  nor  were  the  lands  purchased 
until  after  the  mortgage  to  the  complainant  was  given.    The 
eurvey,  although  made  prior  to  giving  the  complainant's  mort- 
gage, was  subsequently  varied.     Charles  T.  Shipman  also  says 
tjtie  route  was  surveyed  before  the  mortgage.     Did  the  mort- 
gage, then,  cover  this  part  of  the  route  ?   The  act  athorizing  the 
extension  of  the  canal  to  Jersey  City,  was  passed  before  the  date 
of  complainant's  mortgage,  and  the  extension  was  built  under 
the  same  regulations  with  the  other  parts  of  the  canal.    It  be- 
came, in  fact,  part  and  parcel  of  the  entire  canal.    It  is  declared 
in  the  act  itsdf,  that  for  the  purpose  of  making  this  continua- 
tion or  extension,  the  company  shall  have  all  the  rights,  powers 
and  privileges  granted  by  the  original  act,  and  be  subject  to  all 
the  restrictions,  limitations,  conditions  and  provisions  in  that  act 
contained,  in  the  same  manner  and  to  the  same  effect  as  if  the 
company  had  been  originally  authorized  by  the  said  act  "  to 
construct  a  canal  or  artificial  navigation  to  connect  the  waters 
of  the  Delaware  river  near  Easton,  with  the  waters  of  the  Hud- 
son at  or  near  the  city  of  Jersey.    It  was  designed  to  make  it 
the  same  as  if  the  original  charter  had  been  to  construct  the 
canal  to  the  Hudson  instead  of  the  Passaic.    After  this  exten- 
sion act,  the  Morris  Canal  became,  in  fact,  a  canal  from  tho 
Pelaware  to  the  Hudson,  anc}  wheaever  spoken  of  after  that. 
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lime,  must  be  so  conadered.  The  acts  authorizing -die  taMri 
ing  of  money,  were  not  passed  until  after  the  act  anthndif 
the  extension,  and  therefore  when  the  Morris  Canal  is  thai 
spoken  of,  it  can,  upon  no  fair  construction,  mean  any  Urnif 
short  of  the  entire  canal  to  the  Hudson.  After  this  act,  tiw  ca* 
nal  to  the  summit,  to  Morristown,  or  to  any  other  internwdiitte 
point,  might  with  the  same  propriety  be  termed  the  Morris 
Canal,  as  that  part  between  the  Delaware  and  the  Phmc 
The  act  clearly  contemplated  a  mortgage  en  the  entire  canal, 
with  its  appendages  and  chartered  rights.  We  must  thenflae 
what  was  actually  covered  by  the  terms  of  the  mortgage.  The 
language  used  in  the  granting  part  is  *'all  and  singular  tiie 
Morris  Canal,  so  called,  being  the  canal  authorized  by  the  lam 
of  the  said  state  of  New  Jersey,  as  the  said  canal  has  been  hid 
out  through  the  several  counties  of  Warren,  Sussex,  Moms, 
Essex  and  Beigen,  in  the  said  state,  and  is  now  in  a  coune  of 
completion,  from  the  Delaware  to  the  Hudson  river."  Can  anjr 
language  be  plainer?  It  was  the  clear  intention  of  the  paiti» 
to  mortgage  the  entire  canal  from  the  Delaware  to  the  HucboDf 
and  it  can  mean  nothing  else.  If  any  doubt  remained  on  (hs 
question,  the  correspondence  between  the  complainant  and  the 
president  of  the  company  at  the  time  would  conclusively  set- 
tle it. 

The  land  through  which  the  canal  runs  was  not  conveyed 
to  the  company  at  the  time  this  mortgage  was  given,  and  theie- 
fore  it  is  earnestly  insisted  that  it  cannot  pass  by  it.  There 
does  indeed  appear  some  inconsistency  at  first  view,  that  it 
should  pass,  and  yet  can  it  be  possible,  that  if  on  the  line  of  the 
route  at  any  |dace,  it  should  turn  out  that  a  deed  was  obtained 
for  a  piece  of  land  since  the  execution  of  the  mortgage,  that 
such  part  of  the  canal  is  not  embraced  within  it?  This  wooU 
put  an  end  to  all  advantage  to  be  derived  from  the  canal;  a 
purchaser  must  have  the  entire  property  or  it  can  be  of  no  iv^ 
I  am  satisfied,  that  it  is  immaterial  whether  the  title  passed  to 
the  company  before  or  after  the  date  of  the  mortgage.  The 
law  had  been  passed  authorizing  the  exteqsipn  to  Jersey  Citj) 
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I  route  had  been  surveyed,  although  that  route  was  afier- 
dunged.  The  entire  cand  was,  and  was  so  steted  in 
ihe  mortgage  to  be,  only  in  a  caurse  of  completioo,  and  in  thai 
condition  the  mortgage  was  authorinad  by  law.  By  the  charter 
^  the  company,  this  mode  of  obtaitting  title,  by  pnicha- 
amg  the  fee  of  the  lands,  is  not  contemplated,  but  a  mode  is 
pcrimed  out,  by  which,  after  an  assessment  by  commisBioneis, 
the  company  acquire  a  right,  not  to  the  land,  but  to  the  usecf  it 
so  long  as  it  is  used  for  a  canal.  The  feeder  too,  muat  pan  in 
the  same  way,  for  the  canal  could  be  of  no  service  to  a  mort- 
gagee without  water,  and  this  fiseder  was  built  as  part  and  par- 
cel of  the  canal,  and  is  an  appendage  to  it  The  wharf  or 
pier  at  Jersey  City,  if,  as  I  suppose,  it  was  constructed  as  an 
appendage  to  the  canal,  must  pass  upon  the  same  principle. 
The  language  of  the  mortgage  is  very  comprehensive.  The 
language  is,  ^'  together  with  all  and  singular  the  dams,  aque- 
ducts, locks,  planes,  culverts,  bridges,  towing-paths,  embank- 
roente,  basins,  wharves,  docks,  waters,  water-courses,  machinery, 
-privileges,  appendages  and  appertenances  thereto  belonging  or 
appertaining,"  evidently  meaning  to  embrace  the  entire  canal 
and  every  thing  connected  with  it. 

I  deem  it  unnecessary  to  examine  whether  the  mortgage  was 
acknowledged  or  recorded  according  to  law.  That  can  only  be 
important  on  the  question  of  notice,  and  from  the  evidence,  the 
Stete  of  Indiana  had  sufficient  notice  in  fact  and  independent 
of  the  record.  Milton  Stepp,  who  was  the  fund  commissioner 
of  the  State  of  Indiana  at  the  time  the  mortgages  were  given  to 
that  Stete,  and  who  negotiated  much  of  the  business  between 
that  Stete  and  the  Morris  Canal  Company,  upon  his  own  ex- 
amination, admits  he  was  well  acquainted  at  that  time  with  the 
debt  of  seven  hundred  and  fifty  thousand  dollars  to  the  com- 
plainant, and  that  there  was  a  mortgage  from  Easton  to  New- 
ark to  secure  it  But  he  says  he  did  not  examine  the  record,  to 
asoertein  its  contents,  although  it  was  in  the  office  of  the  secre- 
tary of  stete  at  Trenton,  where  it  was  recorded,  but  he  relied  on 
the  stetement  made  to  bim  by  the  president    This  was  notico 
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enough,  and  if  the  agent  did  not  think  it  worth  while  to  look  ai 
the  instrument  for  himself,  he  cannot  complain,  nor  those  he  re- 
presents, if  they  should  be  mistaken  in  its  character  or  puiport 
With  the  information  given  to  this  agent,  the  defendant  cannot 
set  up,  with  any  fair  pretence,  a  want  of  notice  of  the  complain- 
ant's mortgage.  The  truth  is,  the  existence  of  this  Hiortgage 
was  notorious,  and  it  has  received  the  common  appeUation  of  the 
•Dutch  mortgage. 

Again,  the  defendants  insist  that  no  decree  for  sale  can  be 
entered  in  this  case,  and  that  the  only  redress  for  the  complain- 
ant is,  by  sequestration  of  the  tolls  and  rents  and  profits.  Upon 
a  common  law  mortgage,  given  by  the  company,  this  may  pos- 
sibly be  true,  but  this  is  a  statute  mortgage,  deriving  its  con- 
struction from  statute  alone.  It  goes  beyond  a  conunon  law 
mortgage  in  transferring  the  chartered  rights.  A  mortgage  of 
this  character  is  a  novelty  with  us,  and  as  was  to  be  expected, 
brings  with  it  much  discussion  and  discrepancy  of  opinioo  on 
its  true  construction.  The  act  authorizes  the  company  to  mort- 
gage the  entire  canal,  with  its  appendages  and  appertenances, 
and  I  cannot  presume  that  the  legislature  designed  anythio; 
else  than  to  invest  the  mortgagee  with  all  the  power  and  au- 
thority incident  to  an  instrument  of  that  kind.  Nor  do  I  see 
that  a  contrary  construction  could  be  of  any  advantage  to  the 
defendants,  while  it  certainly  would  greatly  prejudice  the  com- 
plainant. 

If,  however,  I  should  mistake  the  rights  of  the  coroplaiiiaDt 
under  this  mortgage,  upon  a  sale  the  purchaser  will  acquire 
nothing  beyond  what  he  is  entitled  to  by  the  terms  of  the  in- 
strument, which  will  always  be  an  open  question  for  any  tri- 
bunal before  whom  the  trial  of  the  right  to  the  property  may 
come. 

So  far  as  the  complainant  has  attempted  to  impeach  the  d^ 
fendants'  mortgages,  I  do  not  enter  into  it,  because  they  are  in 
no  way  called  in  question  by  the  pleadings.  There  is  no  douU 
the  State  of  Indiana  has  a  large  and  meritorious  demand  agaiiuit 
this  Company,  and  which  I  should  be  very  glad  to  see  paid. 
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Tiiere  18  no  juslkei  however,  in  their  being  paid  at  the  ezpeoM 
of  Che  complainant  Hie  mortgage  is  of  long  standing,  was 
fiiDjr  known  to  all  the  partiesi  and  ibould  constitute  the  firat 
yen  on  the  property.  After  that  is  paid,  the  claim  of  the  Stale 
of  Indiana  is  the  next  in  order. 

If  the  complainant's  mortgage  covers  the  property  contained 
in  that  to  Samuel  Merrill,  as  it  appears  to  me  it  does,  then  he 
should  have  been  made  a  party.  But  inasmuch  as  it  involves 
a  very  smafl  part  itf  the  property,  (a  dock  or  pier,)  and  he  was  a 
mere  trustee  for  the  State  of  Indiana,  which  State  is  the  partj 
defendant  here,  and  more  especially  as  Merrill  not  being  made 
a  party,  his  rjght  to  redeem  will  not  be  barred  by  any  decree 
which  may  be  entered,  I  deejn  it  unnecessary  to  delay  the 
complainant  by  bringing  him  before  the  court 

The  oomphuoant,  therefore,  is,  in  my  opinion,  entitled  to  a 
deonee  for  a  sale  of  the  entire  canal,  with  the  feeders,  docks  and 
appendages  befonging  to  it,  and  in  case  it  shall  bring  more 
than  asfficaent  to  satiflfy  his  deaattd,  then  the  State  of  Indiana 
and  the  other  parties  bedding  subse^nentUensjdMMild  be  pud  in 
the  aider  of  their  priority. 

There  must  be  a  reference  to  a  master  in  the  usual  form^ 

The  interlocutory  order  was  as  follows : 

^  This  cause  coming  on  to  be  heard  at  a  court  of  chancery, 
bdd  at  Trenton,  in  the  state  of  New- Jersey,  in  the  term  of  July, 
m  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
three,  in  the  presence  of  Asa  Whitehead,  scdicitor,  and  of  coun- 
sd  with  the  complainant,  and  of  Benjamin  Williamson,  solid- 
lor,  and  of  counsel  with  the  State  of  Indiana,  one  of  the  said 
defendants ;  the  oom{dainant's  bill  having  heretofore  been  or- 
dered to  be  taken  as  confessed  against  the  Morris  Canal  and 
Banking  Company,  William  C.  Noyes,  Thomas  G.  Taknadge, 
Henry  Yates,  Abraham  Bichards  and  David  Selden,  the  other 
defendanta;  and  the  bill  of  complaint  of  the  said  complainant, 
md  the  answer  of  the  State  of  Indiana  to  the  same,  and  the 
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evidence,  proof  and  exhibits  in  the  said  cause  having  been  raid 
and  heard,  and  the  arguments  of  counsel  on  both  sides  bamg 
been  heard,  and  time  taken  to  advise  thereon :  And  tberenpoB 
the  chancellor  is  of  opinion,  and  doth  hereby  declare,  that  tbe 
act  of  the  legislature  of  the  state  of  New-Jersey  which  author- 
ized the  giving  of  tbe  complainant's  mortgage,  clearly  oootem- 
|dated  and  intended  a  mortgage  on  the  entire  canal  with  all  ito 
appendages  and  chartered  rights,  and  that  it  was  the  intent  of 
the  parties  to  include  in  said  mortgage  the  entire  canal  from  tbe 
Delaware  to  the  Hudson  river,  and  that  the  said  mortgage  in  its 
terms  and  provisions  embraces  the  whole  of  the  said  canal  lo 
the  Hudson  river,  and  every  thing  connected  with  it,  incladiDg 
the  part  then  in  a  course  of  com|detion  and  not  finished,  tifetb- 
er  with  the  feeder  which  was  built  as  part  and  parcel  of  the 
said  canal  and  is  an  appendage  to  it,  and  the  wharf  or  pier  at 
Jersey  City  which  was  also  constructed  as  an  ajqpendage  to  the 
said  canal :  And  the  chancellor  being  further  of  ofrinioD,  dotk 
declare,  that  the  State  of  Indiana,  at  the  time  of  the  executioa 
of  the  said  bonds  and  mortgages  of  the  said  Morris  Canal  and 
Banking  Company  to  the  said  State  of  Indiana,  had  due  notice 
of  the  existence,  nature  and  extent  of  the  mortgage  of  the  said 
complainant ;  and  that,  under  the  above  recited  act  of  the  legis- 
lature, the  complainant  is  entitled  to  have  the  amount  doe  od 
lus  said  mortgage  raised  by  sale  of  the  whole  of  the  said  nHVt- 
gaged  premises,  including  the  chartered  rights  and  privileges  of 
the  said  Morris  Canal  and  Banking  Company,  according  to  tbe 
prayer  of  his  bill ;  and  that  his  said  mortgage  is  a  first  liea, 
and  first  to  be  satisfied  out  of  the  said  premises,  and  that  the 
balance,  if  any,  be  appropriated  to  the  payment  of  the  mortga- 
ges of  the  said  State  of  Indiana :  Whereupon  it  is  now,  on  this 
fourteenth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-three,  by  his  excdleocy  William  Pea- 
nington,  governor  and  chancellor  of  the  state  of  New-Jenef* 
ordered,  that  it  be  referred  to  Theodore  Frelinghuysen,  jumoT} 
one  of  tbe  masters  of  this  court,  to  ascertain  and  report  the 
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amoant  due  to  the  said  complainant,  upon  the  mortgage  held 
by  him  upon  the  premises  mentioned  and  described  in  the  said 
bill  of  complaint ;  and  also  the  amount  due,  if  any  thing,  to 
the  said  State  of  Indiana,  upon  her  several  mortgages — and  to 
rqxm  accordingly ;  and  that  he  make  his  report  with  all  con- 
venient speed." 


CASES 
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THE  PREROGATIVE  COURT 

OF  THE  STATE  OF  NEW  JERSEY, 
APRIL    TERM,    1848. 


tfi  the  matter  oX  Abraham  Coursbn's  Will/ 

By  th«  eommiMion  and  explanatory  inatniotione  to  lord  Combory,  all  thiio- 
eleaiaatical  jariadietion  of  the  proTinoe  of  Neir  Jereej  relatiny  to  **  thi  eol- 
latiog  to  beneficee,  granting  lioenwa  for  marriagea,  and  probate  of  wilK* 
waa  reeerved  to  the  governor.  He  wai  not  only  ordinary,  bat  nietropoUli> 
of  the  proyinoe.  He  had  no  enperior  bat  the  qaeen  in  cooncil,  and  do  ff^ 
ordinates.    His  jariadietion  over  theae  ■dbjects  Wa»  aole  and  ezdoMfS* 

Thii  constitntion  of  the  conrt  continued  till  the  rtftoldtion,  and  wi 

by  the  convention  which  A^amed  the  eonetitation  of  the  atate  in 

hundred  and  leventy-iil. 
For  one  hundred  and  forty  years,  the  governor  or  ordinary  faaa  bean  the  oi4f 

judge  of  probate  known  to  the  conatitution  of  New.  Jersey. 
The  surrogates  appointed  by  the  governor  were  mere  depatfee,  autgsettollit 

control  and  supervision  of  the  ordinary,  and  to  be  removed  at  his  phisii* 
By  the  appointment  of  surrogates,  the  ordinary  did  not  in  the  least  eorlail  Hi 

own  jurisdiction.    Whilst  he  held  appellate  jurisdiction  over  tlicir  aeH^  !■■* 

own  original  jurisdiction  remained  entire. 

The  surrogates  did  not  hold  to  the  ordinary  the  relation  which  the  ) 
ordinariea  hold  to  their  metropolitan.    The  ordinary  retained  j 
of  all  cases.    The  surrogate,  acting  as  his  deputy,  had  also  jurisdictioB  «f 

•  The  reporter  is  indebted  to  J.  P.  Bradley,  esquire,  for  the  lepoft  of  thi* 
important  decision. 
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ill  eaaes  sobmitted  to  him,  unleai  tome  vpecial  restriction  were  inserted  in 

Ilia  commission. 

le  doctrine  of  bona  notabilia  had  never  any  place  in  this  state. 

le  surrogate  and  the  orphans'  conrt,  in  matters  of  probate  and  administra- 

ion,  were  left,  by  the  act  of  seventeen  hundred  and  eighty.four,  which  es. 

jJilished  the  orphans*  conrt,  to  occupy  the  same  relation  to  the  ordinary, 

vhieb  preyious  to  that  statute  the  surrogate  alone  had  occupied. 

e  act  of  eighteen  hundred  and  twenty  is  similar  in  this  respect  to  the  act 
»f  serenteen  hundred  and  eighty  four. 

e  fact  that  the  appointment  of  his  virrogates  has  been  taken  from  the  ordi. 
lary  and  conferred  upon  the  joinUmeeting,  does  not  in  the  least  alter  their 
■elative  jurisdictions  or  powers. 

e  surrogates  are  still,  in  the  language  of  the  act  of  eighteen  hundred  and 
wenty,  the  ordinary's  surrogates,  and  in  effect  his  deputies. 

e  ordinary  has  the  same  original  and  appellate  powers  now  that  he  ever 

lad. 

e  original  jurisdiction  of  the  ordinary  over  the  probate  of  wills  and  the 

granting  of  letters  of  administration,  is  general  and  full,  and  not  limited 

md  special. 

e  acts  of  seventeen  hundred  and  eighty.four  and  eighteen  hundred  and 
wenty,  are  merely  declaratory,  so  far  as  they  attempt  to  specify  the  subjects 
if  the  jurisdiction  of  the  ordinary  or  of  his  surrogates. 

e  ordinary  has,  by  virtue  of  his  general  powers,  undoubted  jurisdiction  in 
ha  matter  of  the  probate  of  a  will,  where  the  testator,  at  the  time  of  his 
lenth,  resided  in  a  foreign  state,  and  where  the  will  has  been  proved  there. 
B  jurisdiction  of  the  ordinary  in  such  cases  is  complete,  without  the  aid  of 
,n7  statute,  at  least  where  the  original  will  is  produced. 
lether  be  may,  under  such  circumstances,  grant  letters  testamentary  npon 
he  production  of  an  eiemplified  copy  of  the  will,  is  perhaps  doubtful. 
Mther,  since  the  acts  of  seventeen  hundred  and  eighty.four  and  eighteen 
laadnsd  and  twenty  have  limited  the  surrogate's  jurisdiction  to  his  own 
aapty,  he  may  grant  probate  of  a  foreign  will  independent  of  the  statute, 
eema  doubtful. 

e  jarisdietion  of  the  ordinary  is  not  taken  away  or  impaired  by  the  act  of 
jffataen  hundred  and  tWenty.eight,  which  authorises  snrrogatea  to  grant 
•ttmre  teatamentary  upon  an  estemplified  copy  of  a  foreign  will  proved  in 
AoCher  state.  The  ordinary  may  proceed  independent  of  the  statute,  nor 
i  he  bound  by  the  terms  or  the  equity  of  that  statute  to  exact  eeonri^  of 
kmign  executors. 
one  ezeentor  of  a  foreign  will  proved  in  toother  state,  has  applied  for  pro> 
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bate  ander  the  atatate,  another  exeoator  may  prodaoe  and  proye  the  orifintl 
will  independent  of  the  statute. 

Nor  it  it  neceetarj  that  the  ezecator  who  prodacea  the  original  will  ahoiiM 
prove  it  before  the  same  surrogate  who  granted  letters  testamentary  to  hb 
co*exeontor. 

lie  may  prove  it  before  the  ordinary,  or  perhapa  before  another  Murogate. 
The  applications  are  distinct  and  independent. 

When,  however,  the  executors  have  all  taken  out  letters,  they  are  co-exeeo. 
tors  of  tho  will,  and  must  sue  and  be  sued  jointly,  in  ihe  same  manner  as  if 
they  had  all  proved  the  will  at  the  same  time  and  before  the  aame  officer. 

The  jurisdiolion  of  the  ordinary  is  concurrent  with  that  of  his  snrroptes,  ud 
whenever  a  surrogate  has  obtained  cognizance  of  a  particular  case,  the  ordj. 
nary  cannot  interfere  pendente  lite. 

He  may  review  the  surrogate*s  proceeding  by  appeal,  but  in  no  other  way. 

A  certified  copy  of  the  surrogate's  proceedings  on  an  application  for  probi^ 
has  the  effect  of  a  record,  agninst  which  no  averment  will  be  admittsd  bj 
the  ordinary. 

If  it  appear  by  the  certified  copy  of  the  surrogate's  proceedings  thtt  probiti 
was  granted  by  him  on  the  application  of  both  of  the  execoton,  oae  oftlie 
executors  will  not  be  permitted  to  prove,  by  way  of  destroying  the  eflbetof 
that  record  as  evidence  against  him  before  the  ordinary,  that  his  name  wu 
used  in  the  application  to  the  surrogate  without  his  consent. 

A  caveat  is  incident  to  all  ecclesiastical  courts,  and  prevents  the  esse  fivtt 

being  proceeded  in  without  the  caveator  being  beard. 
It  is  a  general  rule,  that  all  persons  who  may  be  injured  by  admittinf  t  viU 

or  codicil  to  probate,  may  caveat  against  it. 

Gershom  H.  Coursen,  of  New-York,  one  of  the  execatonof 
the  last  will  and  testament  of  Abraham  Coursen,  deceased, 
took  an  order  at  the  term  of  April,  eighteen  hundred  and 
forty-three,  to  show  cause  on  the  first  of  May,  why  the  ori- 
ginal will  and  codicil  should  not  be  admitted  to  probate.  The 
testator  resided  and  died  in  the  city  of  New- York.  By  hiswft 
Elphraim  Marsh  and  another  were  appointed  execuion;l7 
the  codicil,  G.  H.  Coursen  was  substituted  as  co-ezecolor 
with  Marsh.  Coursen  proved  the  will  and  codicil  in  Nev- 
York. 

Afterwards,  on  the  twenty-ninth  of  March  last,  appIicalioDOD 
behalf  of  both  executors,  was  made  to  the  surrogate  of  Hbni^ 
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for  probate  in  this  state  by  exemplified  copy,  under  the  act  of 
March  sixth,  eighteen  hundred  and  twenty-eight  The  usual 
Older  being  granted  and  published,  the  surrogate,  on  the  first 
day  of  May,  granted  letters  testamentary  to  Marsh.  A  certified 
copy  of  his  proceedings  was  produced  on  this  hearing.  Coursen 
denied  that  he  had  authorized  his  name  to  be  used  in  that  ap- 
plication. By  proceeding  under  .the  statute,  he  would  be  ob- 
liged to  give  security,  being  a  Aon-resident  executor.  Marsh 
opposed  Coursen's  present  application  before  the  ordinary.  The 
cause  came  on  for  hearing  upon  the  rule  to  show  cause  before 
(he  ordinary,  at  Newark,  on  the  first  day  of  May. 

A'  Whitehead  niid  O.  S.  Hahted,  for  Marsh,  contended, 
6rat,  that  the  ordinary  bad  no  jurisdiction  of  the  case.  His 
jurisdiction  since  the  act  of  eighteen  hundred  and  twenty,  is 
ipecial  and  limited,  reaching  only  to  cases  where  a  '^  conveni- 
ence'' would  be  subserved  by  his  exercising  it:  Elm.  Dig. 
362,  363,  sees.  2  i ,  27.  And  cases  like  the  present  are  specially 
provided  for  by  the  act  of  eighteen  hundred  and  twenty-eight, 
Brhich  expressly  gives  the  surrogates  jurisdicticfti  of  the  probate 
3f  foreign  wills,  proted  in  another  state.  That  act  must  be 
eonstrued  as  exclusive  and  compulsory  :  Elm.  Dig.  601. 

Secondly.  But  admitting  thai  the  ordinary  lias  jurisdiction, 
his  jurisdiction  is  only  concurrent  with  that  of  the  surrogates, 
and  the  surrogate  of  lyiorris  having  first  taken  cognizance  of  the 
case,  his  cognizance  is  now  exclusive. 

F.  T.  FrcliHghtiysen  und  A.  C.  M.  Pennhiglojiy  contra, 
contended,  fir^t,  that  the  ordinary  has  complete  jurisdiction,  ex 
nffuHO ;  that  originally  the  surrogates  were  only  his  deputies, 
and  the  same  relation  still  subsists  between  them :  Elm.  Dig. 
444;  4  GriffUh  L.  Reg.  1185 ;   ToUer's  Ex.  60. 

That  the  surrogate's,  and  not  the  ordinary's  jurisdiction,  is 
spaeiai  and  limited:  4  Griffith,  1238,  n;  Elm.  Dig.  444, 
pi.  i. 

That  the  act  of  eighteen  hundred  and    twenty-eight  is 


413  PREROGATIVE  COURT, 

[In  the  matter  of  Abraham  Coorwn's  WHl.] 

merely  affirmative,  giving  surrogates  a  new  power,  and  provi- 
ding a  remedy  where  the  original  will  cannot  be  produced. 

Secondly.  Admitting  the  surrogated  certificate  to  be  true,  he 
had  no  jurisdiction,  and  his  proceedings  are  void.  It  was  not  a 
copy  of  the  will,  but  of  the  record  of  the  will,  which  was  pro- 
duced before  him ;  and  letters  were  granted  to  one  only  of  the 
executors,  whereas  the  statute  requires  all  to  concur. 

Thirdly.  They  offered  to  impeach  the  certificate  of  the  sur- 
rogate, as  obtained  on  a  fraudulent  suggestion  of  facts,  by  proof 
that  Coursen  never  authorized  the  application  to  be  made,  and 
that  he  protested  to  the  surrogate  against  proceeding.  The  or- 
dinary declined  to  receive  the  proofs  offered. 


The  Okdinarv.     I  have  no  diffculty  in  deciding  this 
at  once ;  but  as  the  parties  may  be  saved  future  expense  by 
decision  of  the  several  points  which  have  been  raised  before 
on  the  argument,  I  will  take  them  up  in  order. 

Nothing  is  more  embarrassing  in  our  whole  municipal  sysleiE^rr 
than  this  subject  of  the  powers  of  the  ordinary,  the  surrogates^ 
and  the  orphans'  court.     The  course  and  practice  of  ecclesiast^.^ 
cat  courts  in  general,  are  so  little  familiar  to  our  bar,  andovjxr 
statute  laws  are  often  so  vague  and  uncertain,  that  the  wbcmie 
sublet  presents  a  wilderness  of  perplexity  to  the  practitioDer. 
A  reference  to  the  history  of  the  courts  exercising  ecclesisflUca/ 
jurisdiction  in  New-Jersey,  may  serve  to  throw  some  light  od 
this  subject. 

After  the  surrender  of  the  powers  of  government  by  the  pro- 
prietors of  the  province  to  queen  Anne,  in  seventeen  hundred 
and  two,  the  specific  form  of  its  constitution  depended,  until 
the  adoption  of  our  present  constitution  in  seventeen  hundred  , 
and  seventy-six,  upon  the  commissions  and  instructions  given  | 
to  the  several  governors  who  were  appointed  by  the  crown. 
These  instructions  were  little  varied  during  the  whole  period. 
In  reference  to  the  constitution  of  the  off.ce  and  duties  of  the  or- 
dinary, tliey  were  never  varied  at  all. 

By  the  commission  and  explanatory  instructions  given  to 
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lord  Corabury,  the  first  royal  governor,  all  the  ecclesiastical  ju- 
risdictioD  of  the  province  relating  to  "  the  collating  to  benefices, 
granting  licenses  for  marriages  and  probate  of  wills,"  was  re- 
served to  the  governor :  Learning  and  Spicer^  639.  He  was 
not  only  ordinary,  but  metropolitan  of  the  province.  He  had 
no  superior  but  the  queen  in  council.  His  court  was  called 
the  ''  prerogative  court,"  an  appellation  applied  in  England  to 
the  archbishop's  court.  Nor  had  he  any  subordinates ;  his  ju- 
risdiction over  these  subjects  was  sole  and  exclusive.  This  con- 
stitution of  the  court  continued  till  the  revolution,  and  was 
adopted  by  the  convention  which  framed  the  present  constitu- 
tion of  the  state  in  seventeen  hundred  and  seventy-six.  For 
one  hundred  and  forty  years  the  governor  or  ordinary  has  been 
the  only  judge  of  probate  known  to  the  constitution  of  New- 
Jersey. 

But  at  an  early  day  the  provincial  governors,  for  their  own 
and  the  people's  convenience,  appointed  deputies,  with  the 
name  of  surrogates,  residing  in  different  parts  of  the  province, 
to  act  in  their  stead,  upon  such  cases  as  the  people  chose  to  sub- 
mit to  them.  Sometimes  there  were  more  of  these  deputies, 
sometimes  less ;  sometimes  more  than  one  in  a  county,  some- 
times only  one  for  two  or  three  counties.  They  were  mere  de- 
puties, subject  to  the  control  and  supervision  of  the  ordinary, 
and  to  be  renu>ved  at  his  pleasure.  By  appointing  them  the 
ordinary  did  not  in  the  least  curtail  his  own  jurisdiction.  Whilst 
he  held  appellate  jurisdiction  of  their  acts,  his  own  original  ju- 
risdiction remained  entire. 

These  surrogates  did  not  hold  to  the  ordinary  the  relation 
which  the  English  ordinaries  hold  to  their  metropolitan.  The 
English  ordinary  has  exclusive  jurisdiction  where  the  goods  of 
the  deceased  are  all  situated  in  his  diocese ;  and  the  metropoli- 
tan has  exclusive  jurisdiction  where  notable  goods  are  situated 
in  two  or  more  dioceses.  No  relation  of  this  kind  subsisted  be* 
tween  the  ordinary  and  surrogates  of  New-Jersey.  The  ordi- 
nary retained  jurisdiction  of  all  cases.  The  surrogate,  acting 
as  his  deputy,  had  also  jurisdictioQ  of  all  cases  submitted  to 
35* 
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lesB  some  special  restriction  were  inserted  ia  his  com- 
New-Jersey  was  uever  subdivided  into  dioceses.   The 
e  of  bon'i  notabilia  had  never  any  place  here. 
t  power  of  the  ordinary  to  appoint  these  officers,  seems 
to  have  been  questioned.     Their  acts  were  recognized  as 
by  the  courts,  and  they  came  to  be  considered  as  lawful 
competent  judges  of  tlie  matters  submitted  to  their  coghi- 
ce.     And  altliough  tliey  are  unknown  to  the  coostkutioo, 
y  have  been  frequently  recognized  by  acts  of  the  legislature, 
it  no  legislature  has  ever  attempted  materially  to  alter  the  re- 
tion  between  the  ordinary  and  his  surrogates. 
The  first  act  which  appears  on  our  statute  book,  in  relation 
o  the  courts  of  probate,  is  that  of  December,  seventeen  hundred 
and  eighty-four,  by  which  it  was  directed^  "  that  the  ordinary 
should  thereafter  appoint  but  one  deputy  or  surrogate  in  each 
county,  and  that  the  power  and  authority  of  the  surrogate 
should  be  limited  to  the  county  for  which  he  should  be  appoint-     - 
ed."    This  act  also  established  a  new  county  court,  called  the  -=- 
orphans'  court,  composed  of  at  least  three  judges  of  thepommon.^ 
pleas,  which,  l^esides  considerable  equitable  jurisdiction,  was  in — 
vested  with  certain  of  the  powers  previously  exercised  by  thc!^ 
surrogate,  such  as  hearing  and  deciding  disputes  about  tlie  va 


lidity  of  wills  and  rights  of  administration :  which,  when  the> 
arose  before  the  surrc^te,  he  was  directed  to  hand  over  to  tha — tf 
court.     Thus  the  orphans'  court  shared  a  portion  of  the  sum^  - 
gate's  previous  jurisdiction,  and  so  far  stood  in  his  shoes,  a^n 
appeal  lying  to  the  ordinary  from  its  decisions  in  the  sanmc 
manner  as  from  those  of  the  surrogate's.     Both  the  surrogate 
and  the  orphans'  court,  in  matters  of  probate  and  administra- 
tion, were  left  to  occupy  the  same  relation  to  tlie  ordinar}; 
which,  previous  to  the  statute,  the  surrogate  alone  had  occupied 
The  present  law,  which  was  passed  in  eighteen  hundred  aotf 
twenty,  is  similar  in  this  respect  to  that  of  seventeen  hundrrf 
and  eighty-four. 

The  fact,  that  in  eighteen  hundred  and  twenty-two,  the  ap- 
pointment of  his  surrogates  was  taken  from  the  ordinary  aod 
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conferred  upon  the  joint  meeting,  {Harr.  Com.  32,)  does  not,  in 
the  least,  alter  their  relative  jurisdictions  or  powers.  The  sur- 
rogates are  still,  in  the  language  of  the  act  of  eighteen  hundred 
and  twenty,  the  ordinary's  surrogates,  and,  in  effect, his  "depu- 
ties." 

From  this  short  sketch  of  the  history  of  these  jurisdictions,  it 
Bufficiently  appears  that  the  ordinary  has  the  same  original  and 
appellate  powers,  now,  that  he  ever  had.  He  has  never  been 
deprived  of  these  powers  by  any  act  of  the  legislature,  in  fact ; 
leaving  out  of  view  the  question,  whether  an  act  of  that  kind 
would  be  constitutional  if  passed  at  all.  The  acts  of  seventeen 
hundred  and  eighty-four  and  eighteen  hundred  and  twenty, 
are  merely  declaratory,  so  far  as  they  attempt  to  specify  the  sub- 
jects of  the  ordinary's  jurisdiction,  or  that  of  his  surrogates.  I 
have,  therefore,  no  doubt  at  all  that  the  ordinary's  original  ju- 
risdiction over  the  probate  of  wills,  and  the  granting  of  letters 
of  administration,  is  general  and  full,  and  not  limited  and 
special. 

Neither  have  I  the  least  doui»t  as  to  the  ordinary's  jurisdiction 
over  a  case  like  the  present,  where  the  testator  resided,  at  the 
time  of  his  death,  in  a  foreign  state,  and  where  the  will  has  al- 
ready been  proved  there.  Th(^  ordinary  has  cognizance  of  this 
class  of  cases,  by  virtue  of  his  general  powers.  It  is  a  power 
which  is'firequently  exercised  by  the  ecclesiastical  courts  of  Eng- 
land: 1  Williams^s  Exec,  172,  204;  I  Hogg,  Rep,  626. 
And  the  jurisdiction  of  the  ordinary  is  complete  without  the  aid 
of  statute  on  the  subject — at  least  where  the  original  will  is  pro- 
duced. Whether  he  may  grant  letters  testamentary  upon  an  ex- 
enrrplified  copy,  is,  perhaps,  doubtful.  It  is  the  opinion  of  intel- 
ligent counsel  that  under  the  act  of  seventeen  hundred  and 
thirteen  and  fourteen,  he  may.  Elm,  Dig,  595,  ;i/.  3;  4 
Griffith,  L.R,  1241,  n. 

Whether,  since  the  acts  of  seventeen  hundred  and  eighty-four 
and  eighteen  hundred  and  twenty  have  limited  the  surrogate's 
jurisdiction  to  his  own  county,  he  may  grant  probate  of  a  foreign 
will  without  recourse  to  the  statutes,  has  been  questioned  by 
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some.     The  precise  meaning  of  that  limitation  has  not  been 
deCned.   But  I  believe  it  is  generally  conceded  by  the  bar  that  the 
surrogate's  jurisdiction  does  extend  to  such  a  case.     I  have 
known  instances  of  its  being  exercised  under  the  advice  of  care- 
ful and  eminent  counsel.     The  limitation  of  the  surrogate's 
power  by  county  lines,  may  have  relation  simply  to  the  territory 
within  which  he  may  perform  any  act  as  surrogate.     The  sur- 
rogate of  Morris  or  Cape  May,  for  example,  may  not  go  into 
the  county  of  Middlesex  and  transact  the  local  business  of  that        ^ 
county,  which  would  naturally  come  before  the  surrogate  of     ~2 
Middlesex.     Or  it  may  go  further,  and  debar  the  surrogate  of    "i^. 
one  county  cognizance  of  probate  or  administration  where  the     ^^ 
deceased  resided,  at  the  time  of  his  death,  in  another  county.   .  -^ 
the  surrogate  of  which  may  be  deemed  to  have  a  preferable  -^^  ( 
right  to  take  jurisdiction  of  the  case.     I'his  is  the  constructioiLfl:  ,m:u 
given  by  Mr.  Griffith,  4  Law  Reg.  1238,  y*.     But  neither  ofr  mzDf 
these  constructions  of  the  limitation  created  by  the  statute,  woul£=»  Jd 
prevent  any  surrogate  from  proving  the  will  of  a  tion-residen  ^ettk 
of  the  state,  where  one  surrogate  cannot  set  up  any  better  claiiiH^  Ji\ 
to  cognizance  of  the  case  than  another :  4  Griffith's  L,  Beg^^^. 
1241,  ft.     But  however  this*  may  be,  there  is  no  question  bc:_^{ 
that  the  ordinary  has  complete  jurisdiction. 

This  jurisdiction  of  the  ordinary  is  not  taken  away  or  in.     i- 
paired  by  the  act  of  eighteen  hundred  and  twenty-eight,  wliic=r  // 
authorizes  any  surrogate  to  grant  letters  testamentary  upon  a.  mi 
exemplified  copy  of  a  foreign  will  proved  in  another  state.     Tkxi/ 
act  is  merely  affirmative.     It  does  not,  in  the  least,  interfere        / 
with  the  general  ex  officio  powers  of  the  ordinary,  or  the  man-        /. 
ner  of  exercising  them.     At  all  events,  where  the  original  wifl 
is  produced  and  proved  before  him,  he  needs  recourse  to  no  Mtu-        j  '^ 
tory  authority  to  proceed  ;  no  statute  has  restrained  his  genaal        :  / 
authority.     Nor  is  he  bound  by  the  terms  or  the  e<|uity  of  that 
statute  to  exact  security  of  foreign  executors.   Since  the  paaesge 
of  the  law  of  eighteen  hundred  and  twenty-eight,  I  havekoovo 
repeated  cases,  conducted  under  the  advice  of  astute  couDsd^ 
Inhere  original  foreign  wills  have  been  proved  io  the  usual  main      J     r 
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ner,  both  before  the  ordinary  and  surrogate,  without  reference 
to  the  statute :  and  Do  security  has  ever,  to  my  knowledge,  m 
any  such  case,  been  exacted  of  foreign  executors.  Where,  how- 
ever, it  is  necessary,  or  the  executors  choose  to  proceed  under  the 
statute,  of  course  they  are  bound  by  its  terms,  and  must  give 
bond  as  is  thereby  required. 

But  suppose,  in  the  case  of  a  foreign  will,  pro.ved  in  another 
state,  one  executor  has  applied  under  the  statute,  may  not  an- 
other executor  produce  and  prove  the  original  will,  irrespective 
of  the  statute  ?  1  have  no  doubt  he  may.  The  statute  is  not 
compulsory  where  the  original  will  can  be  produced.  There  is 
no  reason  why  a  foreign  executor,  for  example,  should  be  com- 
pelled to  proceed  under  the  statute,  because  hb  co-executor  may 
have  done  so,  and  thus  be  bound  to  give  security  contrary  to 
the  general  pcdicy  of  the  law.  He  is  invested  by  his  testator 
with  a  personal  trust  and  confidence.  He  accepted  a  burden 
at  the  hands  of  his  deceased  friend  ;  and  it  is  against  all  sound 
reason  that  he  should  be  fettered  and  bound  by  restrictions 
which  that  friend  never  intended  to  impose ;  or  that  the  latter 
should  be  deprived,  by  an  arbitrary  rule  of  law,  of  the  services 
of  one  to  whom  he  wished  to  commit  the  care  of  his  estate  af- 
ter his  death. 

Nor  is  it  necessary  that  the  executor  who  produces  the  original 
will,  should  prove  it  before  the  same  surrogate  who  has  already 
granted  letters  testamentary  to  his  co-executor.  He  may,  with- 
out doubt,  prove  it  before  the  ordinary,  or  perhaps  before  another 
surrogate.  The  applications  are  distinct  and  independent. 
When,  however,  the  executors  have  all  taken  out  letters,  they 
are  co-executors  of  the  will,  and  must  sue  and  be  sued  jointly^ 
in  the  same  manner  as  if  they  had  all  proved  the  will  at  the 
same  time,  and  before  the  sanie  officer. 

With  reference,  therefore,  to  those  points  of  objection  made  to 
this  application,  which  1  have  thus  far  considered,  1  should  have 
no  hesitation  in  allowing  probate  of  this  will  and  codicil  by  the 
applicant. 

But  there  is  one  difficulty  in  this  case,  which  cannot  be  sur* 
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anted.    Notwithstanding  the  complete  original  jurisdiction 
lich  the  ordinary  has  in  all  cases  of  probate  and  administra- 
in,  his  jurisdiction  is  concurrent  with  that  of  his  surrogates, 
'hese  officers  have  long  been  recognized  by  the  laws,  and  al- 
aough  they  at  first  deiived  their  powers  from  the  ordinary,  as 
ais  deputies,  those  powers  have  been  confirmed  to  them  by  long 
usage  and  successive  declaratory  acts  of  the  legislature;  and 
the  ordinary  cannot  now  resume  them  at  will,  nor  supersede 
their  proceedings  under  and  by  virtue  of  those  powers.     And  it 
follows  as  a  necessary  consequence,  that  whenever  a  surrogate 
has  obtained  cognizance  of  a  particular  case,  the  ordioaiy  can-        ^ 
not  interfere  pendente  lite.     He  may  review  the  surrogate's       .^ 
proceedings  by  appeal,  but  in  no  other  way.     The  concurrent     .^i 
jurisdiction  of  the  surrogates  is  extended  by  the  act  of  eighteen     .mr^ 
hundred  and  twenty-eiglit,  to  cases  of  the  kind  now  under  con-    ~  j- 
sideration,  even  if  they  did  not  have  it  before. 

The  question  then  arises,  had  tlie  surrogate  of  Morris  takeajs-^Mi 
cognizance  of  this  case  when  application  was  made  to  tho  ordi —  .A- 
nary  ?    Most  assuredly  he  had.    If  Marsh  had  alone  appHeif  mA 
to  the  surrogate  of  Morris  for  letters  testamentary  under  th^^  e 
statute,  the  ordinary  could  still  have  taken  cognizance  of  Cour-  — ~- 
sen's  application.     But  it  appears  by  the  certified  copy  of  th^^ac 
surrogate's  proceedings,  that  both  tliese  executors  applied  to  him        ; 
and  until  that  application,  and  the  cognizance  of  the  surrogaC^^ 
arising  thereupon,  were  exhausted,  I  could  not  interfere.    Anc=3 
it  appears  that  Coursen's  application  to  this  court  was  mad  ^ 
pending  the  proceedings  in  Morris.    I  cannot,  therefore,  tak:^ 
cognizance  of  the  case.     It  would  be  a  pernicious  example  txt 
be  set  by  the  ordinary.     I  must  refuse  the  probate  of  tliis  will 
and  codicil  on  the  application  now  before  me.     If  a  subeei|ueiJ< 
application  should  be  made,  free  from  this  objection,  after  the 
surrogate's  cognizance  is  spent,  I  shall  have  no  hesitation  in 
granting  it. 

In  making  this  decision,  of  course,  I  receive  the  certifad 
copy  of  the  surrogate's  proceedings  as  a  verity.  1  am  bound  U> 
respect  bis  attestation  under  his  oiTicial  seal.    In  this  court  il 
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bas  the  eflbctof  a  record)  against  which  I  cannot  admit  counter 
iverments.  The  proof  which  has  been  offered  to  impeach  it,  I 
cannot  receive.  Any  ^rror  or  irregularity  in  the  proceedings  of 
he  surrc^te,  can  come  before  me  only  by  appeal. 

The  decision  of  this  case  cannot,  in  the  least,  be  affected  by 
my  aspect  of  the  contest  between  these  executors,  on  which  it 
8  not  proper  for  me  now  to  remark ;  nor  is  it  affected  by  the 
act  that  Marsh  cannot  take  out  letters  in  New- York  without 
pving  security*  I  am  to  decide  by  the  law  of  New- Jersey, 
grithout  reference  to  the  laws  of  New- York.  The  latter  might 
lave  to  be  consulted  in  determining  the  validity  of  the  will,  but 
not  in  determining  the  mode  of  granting  probate.  Nor  is  the 
question  affected  by  the  amount,  the  situation,  or  the  nature  of 
he  estate.  Be  it  large  or  small,  real  or  personal,  in  New- York 
)r  in  New- Jersey,  the  law  regulating  the  manner  of  probate 
liere,  must  be  the  same. 

As  to  the  question  whether  Marsh  might  put  in  a  caveat  be- 
!bre  me,  against  proving  th^  codicil,  I  am  inclined  to  think  he 
night.  A  caveat  is  incident  to  all  ecclesiastical  courts,  and  pre« 
rents  the  case  from  being  proceeded  in  without  the  caveator 
3eing  heard.  It  is  a  general  rule  that  all  persons  who  might  be 
njured  by  admitting  a  will  or  codicil  to  probate,  may  caveat 
igainst  it.  In  this  case.  Marsh  was  appointed  an  executor  by 
:he  original  will ;  the  codicil  substitutes  a  new  co-executor  to 
ict  with  him.  There  may  be  strong  reasons  why  this  substitu- 
Lion  should  operate  injuriously  to  him.  But  as  it  is  not  neces- 
sary to  decide  this  point,  I  shall  express  no  positive  ojnnion 
upon  it 

The  application  is  refused* 
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KuKtiFP  T.  Wyc  KOFF  and  John  VV.  Vandyke  v.  Tifom ^ 

Cochran. 

It  is  RO  objoction  to  the  disaolation  of  an  injunctioo,  that  ezeeptioni  ht^  "^ 
been  filed  to  the  defendant*!  anawer.  The  rale  of  the  Koglish  eomt  ^^ 
chancery  upon  this  subject  does  not  prevail  in  New^Jeraey, 

The  court  will  hear  the  argument  upon  the  exceptions  to  the  answer,  and  ^P* 
on  the  motion  to  dissoWe  the  injunction,  at  the  same  time. 

Bill  for  an  injunction  to  restrain  proceedings  at  law  file4 
and  an  injunction  issued,  on  the  twelfth  of  December,  eighteen 
hundred  and  forty-three.    Tiie  defendant  filed  his  answer  on 
the  third  of  January,  eighteen  hundred  and  forty-four,^ and 
gave  notice  of  a  motion  to  dissolve  the  injunction  at  the  eusuio? 
January  term.    On  the  eighteenth  day  of  January  the  eoof 
plainants  filed  exceptions  to  the  defendant's  answer^  for  insofr 
ciency.    The  complainants'  counsel  resisted  the  hearing  of  tb0 
motion  to  dissolve,  upon  the  ground  that  exceptions  to  theaa* 
swer  were  pending  undisposed  of.   The  court  directed  the  aigu* 


January  term,  i844.  421 

[Wjekoff  et  tl.  t.  Coehnui.] 

)  proceed,  aad  the  exceptipoB  to  the  aaswer  te  be  argued 
same  time. 

h  Miller  and  Vro&rn^  for  complttinanie. 

7.  Orover  and  A%  Whit^ead^  for  defendant. 

I  Chancellor.    The  complainaote'  Coansd  objected  to 

iring  of  this  ease  coining  on,  and  for  cause,  showed  that 

ons  to  the  defendant's  answer  for  insufficiency  had  been 

ad  not  yet  disposed  of;  and  they  referred  to  the  English 

ry  practice,  and  the  practice  of  New- York,  to  sustain  the 

m. 

ermined  that  the  cause  should  proceed,  and  that  I  would 

e  motion  to  dissolve  the  injunction  and  the  exceptions  at 

ne  time,  and  I  take  the  occasion  to  express  here,  fiiUy, 

sons  for  the  course  pursued. 

he  English  practice  in  the  court  of  chancery,  where  the 

is  filed  in  term,  exceptions  must  be  filed  in  the  same 
r  within  eight  days  afterwards;  if  the  answer  is  filed  in 
n,  then  within  eight  days  after  the  beginning  of  the  fol- 
ierm ;  and  the  complainant  is  compelled  to  procure  the 
3  report  upon  them,  within  a  reasonable  time,  stated  in 
»ks,  sometimes  to  be  a  week,  but  generally  four  days, 
le  exchequer,  the  exceptions  must  be  put  in  within  four 
ithin  the  term  next  after  the  coming  in  of  the  answer. 

court  they  are  not  made  the  subjea  of  reference^  bnt 
rt  determine  them  upon  argument,  in  the  first  instance  < 
m  InjunciioN,  127,  8,  130,  (73  in  ed.  of  1822) ;  1  Earr. 
.  197 ;  Ibid,  547 ;  Wyatt's  Pr.  Reg.  24  L 
e  courts  of  New* York,  where  an  injunction  has  issued 
s  plaintiff  excepts  to  the  answer,  he  must  procure  the 
s  report  in  fourteen  days,  or  show  cause  why  he  has  not 
)  or  the  exceptions  filed  wiU  not  prevent  the  dissolution 
njunction :  Blake^s  Chan,  Prac*  285 ;  Ride  57  qf  the 
Court  of  C/iOH. 
36 
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In  New-Jersey  we  have  no  sucb  rule,  requiring  the  party  ex- 
cepting to  have  the  exceptions  disposed  of  without  delay ;  and  if 
the  practice  referred  to  should  be  adopted  here,  great  delay  and 
vexation  might  result. 

By  the  twenty-second  section  of  the  act  respecting  the  court 
of  chancery,  {Elmer* s  Dig,  57,)  the  complainant  may  file  his 
exceptions  at  any  time  within  thirty  days  afier  the  time  limited 
or  granted  for  filing  the  answer. 

By  the  twenty -third  section  of  the  same  act,  a  rule  is  to  be 
entered  of  course  with  the  clerk,  either  in  term  time  or  vacation, 
to  refer  the  exceptions  to  a  master,  who  shall  decide  and  report 
upon  them  within  thirty  days  after  they  are  filed. 

By  the  eleventh  rule  of  this  couit,  ("  Of  Exceptions,"  sec.  2,) 
exceptions  for  insulficiency  shall  not  be  entered  until  ux  days  < 

after  service  of  a  copy  of  the  exceptions  on  the  defendant,  or  his         « 
solicitor. 

Injunctions  here  are  usually  granted  without  notice,  upon  the  ^ 
case  made  by  the  bill,  upon  the  oath  of  the  complainant  akne;  ^; 
and  frequently,  very  properly,  dissolved  upon  the  coming  in  of  "^i 
the  answer  denying  the  whole  equity  of  the  bill. 

In  cases  where  delay  is  the  only  object  of  the  party,  injunc*  ^- 
lions  are  too  often  sought  as  the  most  convenient  way  of  i»rocor'^  — 
ing  it ;  and  the  longer  a  motion  to  dissolve  can  be  kept  off,  the  ^ 
greater  the  chance  of  success. 

Now,  under  the  sections  of  the  act  and  the  rule  referred  to,   .^. 
it  is  easy  to  perceive  that  in  some  cases  sixty  days  and  moie- 
may  intervene  between  the  filing  of  the  answer  and  the  dispo^ 
sition  of  the  exceptions.     If,  therefore,  the  existence  of  unde — 
termined  exceptions  be  a  good  cause  for  continuing  the  injunc — 
lion,  it  would  in  many  instances  amount  to  a  denial  of  the  mo— 
tion  to  dissolve,  and  defeat  the  object  of  an  answer,  however  fiiO 
and  true,  and  however  promptly  filed. 

Such  has  not  been,  and  should  not  be,  the  practice  of  thi0 
court,  under  the  existing  rules.     It  is  better  to.  hear  the  excq»- 
tions  on  the  argument  of  the  motion  to  dissolve.    If  they  aiv 
well  taken,  then  the  answer  does  not  deny  the  whole  equity  of 
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tbe  bUl ;  but  if  not  well  taken,  they  present  no  ground  of  objec- 
tion, and  the  answer  may  be  sufficient  to  justify  a  dissolution 
of  the  injunction. 

Upon  examining  the  bill  and  answer,  and  the  exceptions,  I 
am  satisfied  that  the  whole  equity  of  the  bill,  upon  which  the 
injunction  was  granted,  has  been  fully  denied,  and  that  the 
motion  to  dissdve  should  prevail,  with  costs. 
Order  accordingly. 


Wilson  Knott  v.  The  Receivers  of  the  Morris  Canal 
AND  Banking  Company. 

In  the  dbpofition  of  Uie  trait  property  in  Uieir  bands,  reoeivert  have  t  discre. 
tion,  fw  the  doe  ezerciae  of  which  thej  are  reeponaible  to  the  court,  and  t« 
the  ezerciae  of  which  they  are  aabjeet  to  its  control. 

£eoeivef»  are  not,  lite  ezeeative  officers,  bound  to  aell  for  the.higheet  price, 
■  without  regard  to  the  purohaaer,  or  to  the  diipoaition  he  may  make  of  the 
(woperty* 

Where  the  receivers  of  the  Morris  Canal  and  Banking  Company  advertised 
that  proposals  would  be  received  by  them  until  a  specified  day  for  leasing 
the  canal  for  one  year,  KM^ 

That  the  advertiseroent  did  not  bind  the  receivers  to  take  the  o^r  of  the  high. 
est  bidder,  nor  limit  them  to  a  certain  time  within  which  to  receive  bids. 

.  On  the  twenty-fourth  of  January,  eighteen  hundred  and  for- 
ty-four, the  receivers  of  the  Morris  Canal  and  Banking  Conipa- 
oy  reported  to  the  court,  that  the  existing  lease  of  the  canal 
bdng  about  to  expire  on  the  first  day  of  April,  then  next,  they 
had  received  various  proposab  for  renting  the  same ;  that  upon 
deliberation,  they  had  decided  to  give  the  term  to  Mills  and 
Sykes,  the  present  lessees,  subject,  however,  to  the  approval  and 
confirmation  of  the  court,  and  asking  the  direction  of  the  court 
in  the  premises. 

On  the  same  day,  Wilson  Knott  filed  his  petition  to  thechan- 
celloTi  under  oath,  stating  that  the  said  receivers  bad  caused 
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adyeitiBeineDtB  to  be  pablished  in  several  newspapers  of  the 
state,  notifying  the  public  that  written  proposals  would  be  re- 
ceived by  them,  at  their  office  in  Jersey  City,  until  the  eleventh 
day  of  January  instant,  for  leasing*  the  Morris  Canal  and  the 
feeders,  from  the  termination  thereof  at  Newark,  to  the  Dela- 
ware river,  for  the  term  of  one  year  from  the  first  day  of  April 
next.  1'hat  the  petitioner,  on  the  said  eleventh  day  of  January, 
put  in  written  proposals  for  the  said  lease,  offering  to  pay  there-      — 

for  three  thousand  dollars,  and  to  give  the  lequisite  security  for  

the  fulfillment  of  the  contract. 

That  the  only  proposals  for  the  said  contract  besides  the  peti 

tioner's,  were  one  from  A.  P.,  proposing  to  lease  the  said  cana 
for  two  thousand  and  twenty  dollars  ;  one  from  D.  K.  A.,  { 
posing  to  lease  the  same  for  one  thousand  five  hundred  and 
twenty-five  doHars,  and  one  from  Mills  and  Sykes,  proposing  I 
lease  the  same  for  one  thousand  fiv^  hundred  ddlars,  for  the 
year. 

That  after  the  biddings  were  opened,  and  after  the  day  Umi-  ^^- 
ted  for  receiving  bids  was  past,  the  said  Mills  and  Sykes  wer^^^ 
permitted  to  increase  their  bid,  without  an  opportunity  of  fuitheK^^ 
bidding  being  afforded  to  others.    That  the  petitioner  is  iead]^9^ 
to  fulfil  the  contract  on  his  part,  agreeably  to  bis  bid,  and  to  1 
said  proposals;  or  if  the  bidding  should  be  opened,  he  ia\ 
pared  to  offer  a  larger  sum  than  has  yet  been  bid  for  the  i 


The  prayer  of  the  petition  is,  that  the  receiveiB  be  directed  to 
execute  to  the  petitioner  a  lease  for  the  said  eanal,  agreeably  W 
the  term  of  the  said  proposals  and  bis  bid,  or  that  the  biddings 
be  re-opened,  and  that  the  receivers  be  directed  to  give  public 
notice  thereof;   that  in  the  meantime,  the  receiven  may  be 
restrained  from  executing  any  lease  for  the  said  canal,  and  thtf 
if  they  have  executed  any  such  lease;  that  it  may  be  dedared 
inoperative  and  void,  and  be  ordered  to  be  given  up  to  be  eU- 
celled. 

Upon  filing  the  petition,  an  order  was  made  that  tbt  reMveff, 
aod  also  the  said  Mills  apd  Sykes,  should  show  canse^  oa  tbe 
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roDtyHaeventh  day  of  Janaary  iostaat,  why  the  prayer  of  the 
id  petition  should  not  be  granted,  and  that  the  petitioner  have 
aye  to  examine  the  receivers  upon  intem^atories,  touching  the 
atteis  set  fotth  in  the  petition ;  that  the  parties  have  leave  tc^ 
ke  afiidavits ;  and  that  Mills  and  Sykes,  the  proposed  lessees 
•  the  canal,  be  at  liberty  to  avail  themsdves  o[  the  same  rule. 
a  order  was  also  made  upon  the  receivers,  to  certify  to  the  court 
1  the  &cts  and  circumstances  relating  to  the  matters  set  forth 
.  the  said  petition. 

Pursuant  to  this  order,  the  receivers  filed  their  report,  accom- 
inied  by  a  lease  to  the  said  Mills  and  Sykes,  and  pray  a  con- 
mation  of  the  same.  Interrogatories  were  exhibited  to  and 
iswered  by  the  receivers,  and  depositions  of  witnesses  taken ; 
>m  which  it  appears  that  the  receivers,  on  the  twenty -ninth 
December,  eighteen  hundred  and  forty-tbr^,  resolved  to  ad- 
irtise  for  proposals  for  leasing  the  canal  and  its  appendages  for 
le  year  from  the  first  of  April,  eighteen  hundred  and  forty- 
ur ;  and  that  they  advertised  accordingly,  that  they  would 
ceive  proposals  at  their  ofllce  in  Jersey  City,  until  the  eleventh 
'  January,  then  next. 

That  proposals  were  delivered  to  one  of  the  receivers  firom  the 
iitioner,  oflfering  to  lease  the  canal  with  its  appendages  for 
ree  thousand  dollars ;  from  Daniel  K.  Allen,  for  fifteen  hun- 
ed  and  twenty-five  dollars ;  and  from  Andrew  Parsons,  in  the 
ening  of  the  same  day,  al  Paterson,  for  two  thousand  and 
renty  dollars ;  and  that  Mills  and  Sykes  made  prqx)sals  on 
e  same  day,  to  take  a  lease  on  certain  contingencies  at  fifteen 
mdred  dollars  ^ — none  of  which  propositions  were  accepted. 
From  a  conversation  of  one  of  the  receivers,  it  became  known 
hat  proposals  had  been  made,  and  on  the  twelfth  of  Januar}^ 
ills  and  Sykes  further  proposed  to  lease  the  property  for  three 
ousand  dollars ;  and  on  the  thirteenth  of  January  made  still 
tocher  proposition. 

TlMl  the  receivers,  believing  Mills  and  Sykes  the  more  suita- 
0  a^id  eqmpetent  lessees,  and  the  rent  offered  by  them  being 
ud  to  tnat  offered  by  any  ochan,  agreed  wi^  them  u|^ 
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Ae  imam  oootained  in  the  lease  which  ihqr  nam  dene  Id  htf» 
confirmed. 

The  petitioner,  by  hiB  counsel,  now  oomfdakiB,  dm  tbiie- 
ceiveni  have  acted  impH^wrly  in  dierJiwing  the  terme  ef  the 
sealed  proposal  and  in  entertaining  propoatiaBB  inadeaikffd» 
eleventh  of  January,  the  time  mentioned  in  the  adratimMOt; 
and  that  they  have  shown  partiality  and  faforitiBm  in  ibord^ 
termination. 

&  G.  PMm  and  Wail,  foe  the  petiiioner. 
E.  VanarBdaley  for  the  receivers. 
Yraom^  for  Hills  and  Sykes. 

The  CHiiMCELLOR.  In  the  disposition  of  the  trait  pm- 
perty,  the  receivers  have  a  discretion,  Ux  the  doe  exerciBe  ef 
which  they  are  responsible  to  the  court,  and  in  the  exerciBe  of 
which  they  are  subject  to  its  control  The  veoeivers  being  oi- 
cers  of  the  court,  and  entitled  to  its  protection,  will  be  soBtaisei 
in  their  acts  done  in  good  faith,  and  withoai  prejudice  to  the 
rights  of  those^interested. 

In  leasing  the  canal  and  its  appendages,  great  prudence  and 
care  were  required  on  the  part  of  the  receivers.  They  are  nol 
like  executive  officeis,  bound  to  sell  for  the  highest  price,  widh 
out  regard  to  the  purchaser,  or  the  disposition  he  may  make  of 
the  property ;  the  object  is  not  merely  to  obtain  the  greatttt 
amount  of  rent,  but  also  to  secure  the  proper  use  and  doe  re- 
pair of  the  canal  and  its  locks,  bridges,  dams,  &c.  and  the  con- 
tinuance and  increase  of  business  upon  it^  that  as  for  as  practi- 
cable the  reversionary  interest  of  the  creditors  and  itfockbokkit 
may  be  promoted. 

It  was  proper,  therefore,. by  advertising  for  proposals,  to  pn>> 
cure  as- many  bidders  as  they  could,  that  from  them  they  migbt 
select  such  as  would  not  only  pay  the  best  rent,  but  take  also. 
the  best  care  of  the  canal,  and  otherwise  promote,  and  if  poni- 
ble,  increase  the  value  of  the  trust  property.. 
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Tlie  AdTertiBemeni  for  proponb  was  not  such  oonlraci  as 
would  Und  the  receivers  to  take  the  ofier  of  the  highest  Inddery 
aof  liinit  them  to  a  certain  time  within  which  to  recdve  bids. 
It  was  used  as  the  means  of  procuring  offers^  and  could  not 
eoatrd  them  in  the  exercise  of  a  proper  discretion  in  the  choice 
of  those  offers.  Nor  did  any  per8on,J)y  a  piopdsaly  acquire  any 
light  under  or  in  consequence  of  the  advertisementi  until  his 
pnoposition  was  accepted. 

In  ordinary  sales  of  property  by  auctioni  ndth^r  sdler  nor 
buyer  is  bound  until  the  bid  ia  accepted :  3  Term.  Rep,  148. 
And  surely,  a  rule  equally  liberal  is  applicaUe  to  receivers,  in  a 
transaction  like  this. 

If  the  petitioner  acquired  no  right  under  the  advertisement 
and  his  proposal,  he  cannot  complain,  even  if  in  fact  he  is  quite 
as  competent  to  manage  the  canal  as  the  proposed  lessees. 
The  preference  shown  to  others  may  disappoint  his  hopes  and 
wound  his  feelings,  but  cannot  affect  any  legal  right 

The  only  question  remaining  is,  whether  the  receivers  have 
ftcted  discreetly  in  accepting  the  proposals  of  Messrs.  Mills  and 
Sykes,  and  in  making  the  agreement  with  them,  mentioned  in 
ihe  lease  now  submitted. 

It  appears  that  the  bridges,  aqueducts,  locks  and  inclined 
fdanes  of  the  canal  are  in  a  condition  that  require  a  great  deal 
if  attention  and  repair- 
That  the  principal  business  of  the  canal  is  the  transportation 
)f  coal,  in  which  there  is  great  competition ;  and  experience^in 
lie  coal  business  is  likely  to  be  quite  necessary  to  the  profitable 
imi^yment  of  the  can^l.  Of  the  proposed  lessees,  one  is  a 
lealer  in  coals,  the  other  a  professed  civil  engineer ;  both  bear 
ihe  character  of  worthy  and  competent  men,  and  are  said  to 
90  fully  responsible  for  the  performance  of  the  covenants  of  the 
laise;  and  they  offer  as  much  rent  as  any  other  person. 

It  woidd  seem  then,  that  in  selecting  these  persons,  the  re- 
seivers  have  not  acted  without  due  discretion,  nor  without  pro- 
^.  regard  to  the  interests  of  tbe  MsiA  fund*. 
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It  is  unnecessary  to  institute  any  compariscm  of  the  iCBpective 
qualifications  of  the  petitioner  and  the  proposed  lessees.  It  is 
enough  that  the  receivers,  who  are  acquainted  with  or  have  the 
means  of  knowing  the  character  and  capacKy  of  all,  have  in 
the  exercise  of  their  discretion  selected  the  latter,  and  as  their 
choice  does  not  appear  to  be  improper,  it  must  be  confirmed. 

The  prayer  of  the  petitioner,  therefcnre,  cannot  be  granted* 
The  lease  vritl  be  referred  to  a  master,  to  inquire  into  its  terms^ 
and  the  sufiiciency  of  the  security  offered,  and  report  the  i 
with  all  convenient  speed. 
Order  accordingly. 


Abraham  Richards  and  Daniel  Selden  v.  The  Morr  im 
Canal  and  Banking  Company. 

The  report  of  a  maiter  upon  the  accounta  of  reoeiTore  raqairae  QOiifimitti^»a^ 

and  may  be  excepted  to.    The  aeveral  itemi  of  the  aeonnt  mmy  be  mioialt 

gated.* 
It  seenii  that  a  oreditor  ia  not  allowed  the  coata  of  proving  hia  claim  btfim 

the  maater.     But  a  creditor  coraplaining  of  the  prooeedinga  before  the  maf. 

ter  in  aettlement  of  the  receivera'  accounta  may  be  allowed  hia  coita,  to  bt 

paid  out  of  the  fond,  or  by  the  receiyera,  at  the  diaeretion  of  the  court. 
Notice  abould  bo  given  of  an  application  on  behalf  of  the  credlton,  fbrlitfi 

to  file  ezceptiona  to  the  maater'a  report.    An  order  for  leave  to  file  exoip. 

tiona,  made  without  notice,  diacharged. 

E.  Vanarsdale  for  die  receivers,  cited  Bislioj}  v.  WiUis^i 
Vesey^seu.  113;  I  Smith's  Chan.  Prac,  643;  2  Ibid,  2 
Shewell  v.  Jones,  1  Con,  Eng,  Chan.  400 ;  Abell  v.  &redl, 
10  Vesey^  356 ;  Calv^i  on  Parties,  63;  Cammack  v»  Mi»' 
son,  1  Green's  Chan,  163;  5  Paige,  131;  7  Paige,  oU 
2  Atkyns,  21  ;  2  Edwards,  426 ;  1  Newland's  Chan,  Pr- 
110,  165. 

•  See  Meehanietf  Bank  9f  PkiluMpkiu  v.  Bank  of  New-Bruntwick,  isttb 
Tol.  ii.  page  437. 


JANUARY  TERM,  1844.  429 

[BlehBrdf  el  al.  ▼.  The  Morrk  Canal  and  BaDking  Co.] 

S.  O.  Potts  and  WaV^  for  petitioners,  ciled  Elmer's  Dig, 
36,  pi.  23. 

The  Chancellor^  At  the  last  term,  Jamee  M.  Porter, 
Daniel  K.  Allen,  Andrew  Parsons,  John  Strader,  junior,  and 
Gharies  J.  Ihrie,  on  behalf  of  themselves  and  others,  creditor 
of  the  Morris  Canal  and  Banking  Company,  filed  their  petition 
complaining  of  the  proceedings  of  the  receivers  of  the  stock- 
holders and  creditors  of  the  said  company,  and  of  their  ac- 
counts of  expenses  and  charges  for  services,  settled  and  allowed 
by  one  of  the  msisters  of  this  court,  and  praying  that  the  ap- 
pekitment  of  the  receivers  may  be  revoked  and  proper  persons 
appointed  in  their  stead. 

Upon  which  petition,  and  on  motion  on  behalf  of  the  petition- 
era,  an  order  was  made  that  the  creditors  have  leave  to  file  ex- 
ceptions to  the  report  of  the  master,  and  that  cause  be  shown  on 
the  first  day  of  this  term,  why  the  prayer  of  the  petitioners 
•hooM  not  be  granted,  and  other  receivers  appointed ;  and  that 
a  copy  of  the  petition  and  order  be  served  upon  the  sc^kor  of 
the  complainants  and  on  the  receiveni  within  ten  days ;  and 
that  the  parties  have  leave  to  take  affidavits,  &c.  An  order  to 
•et  down  the  cause  at  this  term/ was  also  made.  A  motion  is 
BOW  made  on  behalf  of  the  receivers,  to  discharge  and  vacate 
die  oiden  so  made. 

HThese  orders  having  been  made  €x  parte^  at  the  peril  of  the 
movers,  are  to  be  considered  without  prejudice,  and  as  if  they 
were  now  originally  sought. 

The  first  objection  is,  that  the  receivers,  being  officers  of  the 
court,  the  report  of  the  master  upon  their  account  cannot  be 
excepted  to,  nor  the  items  of  the  accounts  considered;  but 
that  upon  suggestion  of  parties  aggrieved,  the  court  will  call 
upon  the  master  to  certify  the  principle  upon  which  he  acted« 

Sach  is  the  practice  in  England,  as  appears  in  the  case  of 
ShewM  v.  Jones,  2  Simons  v.  Stuart^  170  ;  I  Con.  Eng, 
Chan.  400 ;  which  likens  the  report  of  a  master,  upon  receivera* 
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accounts,  to  his  report  on  taxation  of  cost8|  which  requires  no 
confirmation  and  cannot  be  excepted  to. 

But  I  cannot  learn  that  such  has  been  the  practice  in  New- 
Jersey,  under  the  act  to  prevent  frauds  by  incorporated  com- 
panies, passed  the  sixteenth  of  February,  eighteen  hundred 
and  twenty-nine,  and  in  the  absence  of  any  practice  to  eoo- 
trol  me,  I  should  hesitate  to  adopt  the  En^ish  practice. 

From  the  proceedings  and  determination  of  the  receiveis,  our 
statute  gives  an  appeal  to  the  chancellor,  who  is  to  bear  and 
determine  the  matter  in  a  summary  way,  and  make  such  oider 
touching  the  same  as  shall  be  equitable  and  just.  The  com- 
plaint here  is  of  the  proceedings  and  determination  of  the  mas- 
ter, upon  which  our  statute  is  silent. 

Upon  looking  into  the  papers  in  the  cause,  it  appears  that  the 
order  appointing  the  master  was  ex  parte,  and.Uie  pioceediogi 
before  him  ex  parte,  without  notice  to  any  of  the  crediton  or 
their  solicitor. 

We  may,  without  any  imputation  of  fraud  on  the  part  of  the 
receivers,  or  of  impropriety  or  negligence  on  the  part  of  the  mis- 
ter, readily  suppose,  that  many  items  of  this  long  account  might 
have  been  allowed  and  passed  by  him,  with  great  injustice  to 
the  creditors.  If  then,  we  can  only  inquire  into  the  priiici|ik 
upon  which  he  settled  the  account,  without  examining  the 
items  in  any  case,  there  may  be  a  wrong  without  a  remedy, 
and  very  great  injustice  without  the  means  of  redress. 

It  would  seem  proper  then,  that  some  mode  of  reviewing  the 
proceedings  of  the  master  should  be  adopted ;  and  1  know  of 
none  better  than  that  of  filing  exceptions ;  it  is  sim^  and  con- 
venient, and  in  conformity  with  the  practice  of  this  court  in 
other  cases,  and  of  other  accounting  courts. 

This  too,  seems  to  have  been  the  view  of  chancellor  Yroom, 
who,  in  the  case  of  the  Mechanics^  Batik  of  Philadelphia  v. 
the  Bank  of  New- Brunswick^  granted  liberty  to  a  creditor  to 
make  application  for  leave  to  appear,  by  a  separate  solicitor,  and 
file  exceptions  to  the  report  of  a  master  upon  the  receivers*  ac- 
count. . 
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It  was  also  the  opinion  of  chancellor  Dickerson,  who  in  the 
ame  case  afterwards  made  an  order  that  cause  be  shown  why 
.decree,  confirming  a  report  of  the  master,  '^  should  not  be  open- 
d,  and  the  creditors  have  leave  to  appear  by  their  own  solicitors 
nd  file  exceptions  to  said  report  or  take  such  other  proceedings  as 
lay  be  deemed  necessary  or  proper,  to  review  and  reconsider 
le  said  report,  and  the  several  items  and  charges  therein  stated, 
qported  and  allowed." 

It  is,  in  my  opinion,  proper  to  review  the  proceedings  of  the 
laster  upon  exceptions  filed. 

It  is  said  by  the  counsel,  that  costs  always  follow  exceptions, 
nd  that  a  creditor  coming  in  is  not  allowed  his  costs,  and  thus, 
lerefore,  exceptions  cannot  be  filed. 

The  only  difiiculty  that  I  see  in  this  syllogism  is,  that  the 
scond  proposition  of  it  is  not  true  as  applied  to  this  case. 

The  doctrine  in  Abell  v.  Screech,  10  Vesey,  355,  cited  by  the 
Hinsel  of  the  receivers,  is,  that  a  creditor  is  not  allowed  his 
wts  of  proving  his  original  claims  before  the  master. 

And  in  Calvert  on  Parties  to  suits  in  Equity^  55,  6,  [Law 
,ib.  vol,  17,)  it  is  laid  down,  "that  costs  out  of  the  fund  will  be 
Qowed  to  the  creditor  who  files  the  bill,  and  not  to  those  who 
>iiie  in  before  the  master,"  having  reference  clearly  to  the  ori- 
inal  claim. 

But  I  see  no  reason  why,  under  some  circumstances,  creditors 
implaining  of  the  proceedings  before  the  master  in  settlement 
'  the  receivers'  accounts,  should  not  be  allowed  their  costs,  to 
s  paid  out  of  the  fund,  or  by  the  receivers,  at  the  discretion  of 
le  court. 

It  is  also  said/that  the  report  of  the  master  in  such  case  needs 
3  confirmation,  and  therefore  no  exceptions  can  be  filed. 

Bui  if  two  cases  are  any  indication  of  the  practice  upon  this 
»nt,  we  have  it  in  the  case  of  the  Mechanic's  Bank  of  Phila- 
elphia  v.  Bank  of  New-Brunswick,  before  referred  to,  and  in 
lis  very  case,  where  the  report  excepted  to  has  been  confirmed 
f  decree. 
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But  another  objection  to  these  proceediage  is,  that tbeoider 
to  file  exceptions  was  taken  without  notice. 

It  struck  me  at  first  as  remarkable  that  it  should  be  neoottr 
ry  to  give  notice  of  an  application  for  leave  to  file  excepciou^ 
the  objections  to  which  would  seem  somewhat  to  involve  die 
merits  of  the  case;  but  on  looking  at  the  order  of.chaiicdlflr 
Vroom,  before  referred  to,  it  is  obvious  that  the  exceptioDs  were 
dismissed  because  they  were  filed  by  the  exceptants'  soUcittf, 
and  the  leave  to  be  sought  was  to  appear  by  a  separate  solidtar 
and  take  separate  exceptions.  The  order  of  chancellor  Dicbr- 
son  was,  that  cause  be  shown  why  the  defendants  sboold  nol 
appear  by  their  own  separate  solicitors. 

And  there  is  propriety  in  this ;  the  solicitor  in  the  suit  ia,  wb 
mado,  solicitor  of  all  the  creditors)  and  if  he  is  to  be  eupeneded, 
it  should  be  upon  due  notice  at  least  to  him. 

The  order,  therefore^  for  leave  to  file  exceptions  in  this  cue 
should  be  vacated  and  discharged,  and  the  petitioners  be  pennit- 
ted  to  take  an  order  that  cause  be  shown  during  the  term  wbj 
leave  should  not  be  granted  to  appear  by  separate  sdidton,  aod 
file  exceptions. 

Objections  have  been  raised  to  the  petition,  but  I  can  seepolli- 
ing  fatal  to  it.    It  is  signed  by  some  of  the  creditors  for  them*  ' 
selves  and  others.     Although  it  may  not  be  good  for  the  odios, 
this  is  no  reason  why  it  is  not  good  for  those  who  have  signed. 

The  prayer  of  the  petition  is  confined  to  the  revocation  of 
the  appointment  of  the  receivers,  and  for  the  appointment  of 
others. 

As  to  this,  the  parties  may  amend  if  they  please.  But  I 
would  prefer  to  see  a  more  correct  and  formal  petition  filed. 

Order  discharging  the  rule  for  leave  to  file  exceptions^  and  aD 
proceedings  under  the  said  petition. 
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Patrick  Magennis  v«  Stephen  B.  Parkhurst. 

A  pArty  under  an  attachment  for  eontempt  for  an  alleged  breach  of  an  injunc- 
tSon,  it  not  eonfined  to  hie  answers  to  the  interrogatories  exhibited  to  him, 
but  may  esamine  witnesses  to  exonlpate  himself  from  the  charge. 

Bhonld  tlie  depositions  on  the  part  of  the  defendant  be  taken  by  leave  of  the 
oovtY— Qnsre. 

Tbe  party  allegfaig  a  eontempt  of  codrt  by  breach  of  an  injunction,  most  make 
It  oat  clearly  to  the  satisfaction  of  the  court. 

If  tlM  aeeused  deny  the  contempt,  or  do  not  clearly  show  it  by  his  answers, 
tlM  proseeotor  may  examine  witnesses  to  prove  it. 

The  command  of  an  injunction  must  be  implicitly  obeyed,  but  it  is  the  spirit 
ana  not  the  letter  of  the  command  to  which  obedience  is  required. 

An  attachment  for  contempt,  being  in  the  nature  of  a  criminal  proceeding, 
eoets  are  not  usually  allowed. 

E.  B.  D.  Ogden,  for  defendant. 

Barkalaw  and  A.  S.  Penfiington,  for  complainant. 

Tbe  Chancellor.     The  defendant,  Parkhurst,  having 
been  arrefted  fat  a  contempt  of  court,  by  an  alleged  breach  of 
37 
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the  injunction  granted  in  this  case,  and  being  under  recogni- 
zance, now  mpves  an  order  for  his  discharge,  upon  the  ground 
that  he  has  purged  the  contempt 

Interrogatories  were  exhibited  and  answered  by  the  defend- 
ant, and  depositions  of  witnesses  taken  by  both  parties,  upon 
notice  and  without  the  order  of  the  court  On  the  hearing,  a 
question  was  raised  by  the  counsel  of  the  complainant,  as  to  the 
admissibility  of  the  depositions  taken  on  the  part  of  the  defend- 
ant, and  it  was  insisted  that  the  defendant  is  confined  to  his 
answers  to  the  interrogatories  exhibited  to  him,  and  cannot  ex- 
amine witnesses  to  exculpate  himself  from  the  charge.  The 
depositions  were  admitted,  subject  to  the  opinion  of  the  court, 
on  further  consideration. 

On  examining  the  point  raised  upon  the  admissibility  of  the 
depositions  taken  on  the  part  of  the  defendant,  1  am  satisfied 
tliat  it  is  proper  they  should  be  read. 

The  party  alleging  a  contempt  of  court  by  breach  of  an  in- 
junction, must  make  it  out  clearly  to  the  satisfaction  of  the 
court.  To  do  this,  he  may  examine  the  party  accused  upon 
interrogatories,  and  use  the  answers  as  proof.  If  the  accused 
deny  the  contempt,  or  do  not  clearly  show  it  in  his  answ^  the 
prosecutor  may,  as  "of  course,"  examine  witnesses  to  prove  it 
This,  I  think,  is  proper,  as  well  upon  principle  as  by  authority. 
In  addition  to  hlackstone's  Com.  288,  and  1  Com.  Dig.  599, 
cited  by  the  counsel  of  the  complainant,  we  have  other  author- 
ities, and  particularly  that  of  NewlaucTs  Ch,  /V.  392,  explicit- 
ly directing  this  course. 

1  he  depositions  on  the  part  of  the  defendant,  it  seems,  ia 
England  are  to  be  taken  by  leave  of  the  court  Should  that 
practice  be  adopted  here,  the  depositions  on  the  part  of  the  de- 
fendant were  properly  read,  as  the  court  will  generally  sanctioo 
what  it  would  have  ordered,  if  no  prejudice  to  the  other  party 
arise  from  it 

'As  to  the  merits.  The  object  of  the  injunction  is  to  prevent 
any  injury  to  the  complainant,  by  the  obstruction  of  the  water 
flowing  along  the  tail-race  of  his  mill,  or  exposing  it  to  obstruc- 
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tjon  from  the  Paseaic  river,  by  breaking  down  or  injuring  the 
embankment  between  the  race  and  the  river. 

It  was  not  to  prevent  the  defendant  from  making  a  proper 
use  of  his  own  premises,  nor  from  working  in  the  race  or  along 
the  embankment,  so  that  he  did  not  obstruct  the  water  or  in- 
jure the  embankment,  or  render  it  less  adequate  to  the  purposes 
for  which  it  was  constructed. 

The  command  of  the  injunction  must  be  implicitly  obeyed ; 
but  it  is  the  spirit,  and  not  the  letter  of  the  command,  to  which 
obedience  is  required. 

The  answers  of  the  defendant  to  the  interrogatories,  clearly 
deny  any  contempt,  either  by  obstructing  the  water-course,  or 
injuring  the  embankment. 

It  is  true- that  the  stone  foundation  at  the  south-west  corner  of 
the  defendant's  mill,  was  put  in  the  stream  ;  but  it  was  done, 
as  he  says,  in  his  absence,  contrary  to  his  directions,  and  with 
the  consent  of  the  complainant,  as  he  was  informed.  If  so, 
this  is  no  breach  of  the  injunction. 

Three  posts  were  placed  longitudinally  in  the  stream,  and 
two  posts,  part  of  the  frame- work  for  the  wheel,  were  also 
placed  there ;  but  from  the  answers  of  the  defendant  and  the 
weight  of  the  testimony  of  the  witnesses,  they  do  not  appear  to 
have  obstructed  the  stream.  Whether  this  is  to  bd  attributed  to 
the  enlarging  of  the  race,  or  the  deepening  of  it,  or  to  any  oth- 
er cause,  the  evidence  is  not  such  as  to  authorize  the  conclusion 
that  the  stream  has  been  obstructed  and  the  water  backed  upon 
the  complainant's  wheel. 

The  embankment  was  also  cut  away  in  enlarging  the  race- 
way ;  but  it  does  not  appear  that  it  was  thereby  injured,  or 
rendered  less  adequate  to  keep  out  the  waters  of  the  Passaic 
river,  or  that  the  complainant  was  more  exposed  to  injury  from 
back  water. 

I  conclude,  therefore,  that  the  defendant  has  fully  denied  the 
contempt,  and  that  the  complainant  has  failed  to  prove  it  against 
him,  and  I  adjudge  and  direct  that  the  defendant  be  discharged 
from  bis  recognizance. 
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This  being  in  the  nature  of  a  criminal  proceeding,  cosis  are 
not  usually  allowed,  and  should  not  be  in  this  case:  Rex  v. 
Plunkett,  3  Btmr.  1329. 

The  defendant,  by  working  at  all  in  the  stream,  exposed, 
himself  to  censure.  A  more  prudent  course  would  have  been, 
to  ask  a  modification  of  the  injunction,  or  such  a  constructiom. 
of  its  terms  as  would  have  enabled  him  to  do  the  work  he  wish- 
ed, without  the  hazardous  experiment  which  he  has  made. 

The  complainant  had  reason  to  think  he  had  cause  of  com — 
plaint,  although  he  may  have  mistaken  the  cause  of  the  injur^- 
of  which  he  complained.  He  is  not  to  be  regarded  as  making  sb 
vexatious  and  wholly  ill-grounded  complaint,  although  ihmm, 
strong  and  aggravated  case  represented  in  the  depositions 
which  the  order  for  attachment  was  founded,  is  not  made 
on  the  present  hearing. 


William  B.  Manning  and  Wife  et  al.  v.  Davip  S.  Crako, 
Surviving  Executor  of  Jobn  Terrill,  et  al. 

A  testator  bequeathed  ai  foUowi :— *•  Two  hundred  and  fil^-oneahareaof  iloeft 
that  I  hold  in  the  great  weetem  turnpike  eompany,  in  the  elate  of  Kaw. 
York,  to  remain  uniold,  and  the  dividenda  ariaing  thereon  I  dirett  to  ba 
equally  divided  between  my  aona,  J.,  D.  and  E.,  my  daughtere,  M^  Mi  & 
and  D.,  and  my  grandushild,  O.  8.  T."  HM,  That  the  turnpike  etoek  ku 
absolute  specifio  legacy  to  be  enjoyed  by  the  receipt  of  the  dividenda. 

The  gifl  of  the ,  produce  of  a  fund  without  limit  aa  to  time,  ia  a  gift  of  th* 
fund ;  and  the  intereat  of  each  of  the  legateea  is  vested  and  assignable. 

The  court  of  chsncery  will  lend  its  aid  to  carry  out  the  intent  of  the  tsstolBr, 
and  to  save  the  fond  from  loss  or  great  depreciation,  may  change  the  Dodl 
of  enjoyment. 

This  bill  was  filed  by  legatees  under  tbe  will  of  John  TerriD, 
deceased.  One  of  the  objects  of  the  bill  was,  to  recover  from 
the  surviving  executor  the  dividends  upon  certain  turnpike 
stock,  and  to  have  the  stock  itself  divided  among  the  legatees. 
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The  bequest  was  as  follows.'  "Item.  Two  hundred  and fijfity- 
one  shares  of  stock  that  I  hold  in  the  great  western  turnpike 
company  in  the  state  of  New- York,  to  remain  unsold,  and  the 
dividends  arising  thereon  I  direct  to  be  equally  divided  between 
my  sons,  Job,  Dayton  and  Ephraim ;  and  my  daughters,  Mary, 
Margaret,  Sarah  and  Deborah ;  and  my  grand-child  OUver  S. 
Terrill,  son  of  my  son  Abel  Terrill."  Other  matters  were  in- 
volved in. the  controversy,  not,  however,  affecting  the  points  de- 
cided by  the  chancellor.  There  were  several  parties  interested, 
and  answers  were  filed  by  different  defendants.  The  cause 
was  heard  upon  bill,  answers,  replication  and  proofe. 

Wallj  for  complainnnt. 

1,  H.  Williamsonj  for  surviving  executor. 

Lffpp^  for  S.  Muficly. 

O.  A.  Vroom,  for  the  administrator  of  D.  T.  TerriH  and  others. 

The  Chancelloh.  The  turnpike  stock  is  an  absolute 
vpeci&c  legacy,  to  be  enjoyed  by  the  receipt  of  the  dividends. 

The  gift  of  the  produce  of  a  fund,  without  limit  as  to  time, 
is  a  gift  of  the  fund. 

The  interest  of  each  of  the  legatees  is  therefore  vested  and 
assignable. 

The  court  of  chancery  will  lend  its  aid  to  carry  out  the  in- 
tent of  the  testator ;  and  to  save  the  fund  from  loss  or  great 
depreciation,  may  change  its  mode  of  enjoyment. 

In  this  case,  as  the  stock  is  depreciating,  I  think  it  should  be 
divided  among  the  legatees  or  their  representatives. 

In  taking  the  account,  the  master  will  inquire. 

First,  Who  are  entitled  to  the  stock  and  its  dividends,  and 
the  amount  of  their  respective  interests. 

Secondly,  What  amount  of  dividends  the  executor  has  re- 
ceived and  paid  out,  and  to  whom  paid  ;  how  much  remains  in 
his  hands,  and  to  whom  it  is  due,  making  all  just  allowances. 
Ord^  accordingly^ 
37* 
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John  Whittemore  v.  John  G.  Coster  el  al. 

A  court  of  equity  will  Mutain  an  origiMl  kill  filed  to  oomei  a  fermer  dmm 
of  the  same  court. 

Bill  for  relief,  filed  October  first,  eighteen  hundred  and  ibrtf- 
two.  The  biil  states  that  the  Monroe  Manufacturing  Company, 
by  deed  bearing  date  on  the  thirty-first  day  of  August,  dghtees 
hundred  and  thirty-nine,  for  the  consideration  of  fi^e  thousand 
dollars,  conveyed  to  the  complainant  a  lot  of  ground  in  PateisoB» 
in  the  bill  of  complaint  particularly  described,  with  a  mill  asd 
buildings  thereon,  which  said  deed  was  duly  acknowledged  and 
recorded.  That  upon  receiving  the  said  deed,  the  complainaH 
immediately  went  into  possession  of  the  said  premises ;  that  bii 
possession  has  been  public  and  notorious,  and  that  he  hm  speot 
large  sums  of  money  in  making  repairs  and  improvenieolB 
thereon.  That  at  the  time  of  the  purchase,  he  believed  tht 
said  premises  to  be  clear  of  incumbrances,  'and  he  paid  a  foil 
consideration  for  a  perfect  and  unincumbered  title  tbereta 

That  on  an  investigation  of  the  title  to  the  said  premises  at 
the  time  of  bis  purchase,  the  complainant  ascertained  that  the 
premises  were  conveyed  to  the  Monroe  Manu&cturing  Compft" 
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37  by  the  ^^  Society  for  establishing  useful  Manufoctures,"  by 
leed  dated  on  the  thirteenth  of  August,  eighteen  hundred  and 
hirty-eight,  duly  acknowledged  and  recorded.  That  the  title 
if  the  said  the  Society  for  establishing  useful  Manuiiacturae 
0  the  said  premises  was  ancient  and  unquestioned,  and  that 
he  premises  had  not  been  incumbered  by  the  Monroe  Manu- 
su^uriug  Company. 

That  the  complainant  had  no  knowledge  or  intimation  of 
my  pretended  incumbrance  or  claim  upon  the  said  premises, 
mtil;  about  two  months  before  the  filing  of  his  bill,  he  learned 
hat  the  said  lot  was  advertised  for  sale,  upon  an  exeeuticm 
BBued  out  of  this  court,  upon  a  decree  rendered  in  a  cause  in 
^hich  John  G.  Coster  is  complainant,  and  the  Monroe  Maoo- 
acturing  Company  and  Andrew  Parsons  are  defendants/  {7 

That  the  complainant  has  ascertained  Uiat  the  said  decree 
iras  obtained  by  the  said  John  G.  Coster,  upon  a  bill  filed  by 
dm  to  foreclose  the  equity  of  redemption  in  certain  premises, 
nortgaged  to  said  Coster  by  Francis  Mann  and  John  W.  Berry, 
n  or  about  the  fourteenth  of  February,  eighteen  hundred  and 
hirty-one,  to  secure  the  payment  of  a  bond  for  two  thousand 
lollars,  with  interest  That  the  consideration  of  the  said  bond 
ind  mortgage  was  a  part  of  the  purchase  money  of  said  mort- 
gaged premises,  conveyed  by  said  Coster  to  Mann  and  Berry, 
Lud  that  the  premises  so  conveyed,  included  the  lot  purchased 
»y  the  complainant  of  the  Monroe  Manufacturing  Company. 
That  the  premises  conveyed  by  Coster  to  Mann  and  Berry, 
lassed  by  sundry  mesne  conveyances  to  Samuel  G.  Wheeler, 
jid  were  by  him  incumbered  by  a  mortgage  to  secure  the  pay- 
Dent  of  sixteen  thousand  dollars,  which  is  now  held  by  Andrew 
'kTBons,  and  from  the  said  S.  G.  Wheeler  to  the  Monroe  Man- 
iftcturing  Company. 

That  in  the  supreme  court  of  this  state,  at  the  term  of  May, 

ighteen  hundred  and  thirty-eight,  a  judgnient  was  recovered 

y  the  Society  for  establishing  useful  Manufactures,  in  an  action 

f  ejectment  brought  by  them,  for  the  recovery  of  the  lot  so  as 

]j*  B99  ante,  vol.  i.  pa|[o  467. 
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aforesaid  conveyed  to  the  complainant,  and  a  writ  of  habett 
facias  having  issued  upon  the  said  judgment,  and  being  about 
to  be  executed,  the  Monroe  Manu&cturing  Company  pur- 
chased Uie  said  lot,  and  procured  a  title  therefi)r  from  the  Soc»- 
ty  for  establishing  useful  Manufactures ;  the  previous  title  ac- 
quired by  them  for  said  premises,  under  the  said  John  G.  Col- 
ter, being  utterly  defective. 

The  bill  further  charges,  that  the  said  John  G.  Coster  had 
notice  of  the  said  action  of  ejectment,  and  refused  to  defend  the 
same.  That  on  the  bill  filed  by  him  as  aforesaid  against  the 
Monroe  Manufacturing  Company,  to  foreclose  the  mortgap 
given  by  Mann  and  Berry,  the  said  The  Monroe  Manufacturio; 
Company  claimed,  and  were  by  the  decree  of  this  court  allow- 
ed, as  a  set  off  against  the  amount  of  the  said  mortgage,  the 
damages  sustained  by  reason  of  the  defect  of  title  of  the  eaid 
John  G.  Coster  in  the  lot  of  complainant,  conveyed  or  pretend- 
ed to  be  conveyed  by  the  said  Coster  to  Mann  and  Berry.  That 
a  decree  was  made  in  the  said  cause  for  the  sale  of  so  much  of 
the  mortgaged  premises  described,  in  the  bill  of  complaint ai 
would  satisfy  the  balance  due  on  the  mortgage  of  the  said  Cob- 
ter,  afler  deducting  the  said  damages ;  and  an  execution  issued 
thereupon  to  a  master  of  the  court,  by  virtue  of  which  he  had 
advertised  for  sale  the  whole  of  the  said  mortgaged  premise; 
including  the  lot  of  the  complainant,  and  was  about  to  proceed 
to  sell  the  same. 

The  bill  further  states,  that  the  Monroe  Manufacturing  Com- 
pany had  been  declared  to  be  insolvent,  and  receivers  had  been 
appointed. 

Charges  that  Coster,  being  one  of  the  grantors  to  Berry  and 
Mann,  knew,  or  was  bound  to  know,  the  extent  of  the  gran- 
tor's title,  and  that  it  did  not  embrace  the  lot  of  the  complain- 
ant ;  and  that  the  said  Coster,  well  knowing  that  the  eaid  lot) 
though  embraced  within  the  lines  of  his  mortgage,  wad  not 
bound  thereby  ;  that  it  had  been  recovered  by  the  Society  to 
establishing  useful  Manufactures,  in  an  action  of  ejectment 
against  the  title  through  which  the  mortgage  was  derived,  and 
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hat  It  was  afterwards  purchased  by  the  complainant  fi>r  a  valu- 
lUe  consideration,  unlawfully  proceeded  to  take  a  decree  for 
he  sale  of  the  whole  of  the  premises  described  in  his  mortgage, 
ind  to  procure  an  execution  to  be  issued  accordingly,  and  in- 
ists  upon  makmg  sale,  by  virtue  thereof,  of  the  lot  so  as  afore- 
aid  conveyed  to  the  complainant. 

The  prayer  of  the  bill  is,  that  the  court  will  decree  that  nei- 
her  the  mortgage  of  Coster  or  Parsons  constitutes  any  lien  or 
Dcumbrance  upon  the  complainant's  lot,  and  that  the  decree 
Jid  execution  in  the  suit  of  the  said  Coster,  may  be  so  rectified 
jdd  amended,  as  not  to  embrace  or  affect  the  lot  of  the  com- 
lainant;  or  that  the  court  by  its  order  and  decree,  will  perpetu- 
ity restrain  the  said  Coster  from  proceeding  to  a  sale  of  the 
Mnfriainant's  lot,  by  virtue  of  the  said  execution.  1'hat  the 
lid  Parsons  may  be  restrained  from  proceeding  upon  his  Diofi- 
age  against  the  lot  of  the  complainant,  and  that  the  other 
sibodants  may  be  decreed  to  have  no  right  or  interest  theMliv, 

A  decree  pro  cmfesso  was  taken  against  all  the  deftndants 
Kospt  John  O.  Coster,  who  demurred  to  the  bilL  Healing 
pon  the  demurrer. 

E.  Vanarsdale^  for  defendant,  in  support  of  the  demuirer. 

E.  B.  D.  Ogden  and  A.  Whitehead^  for  complainant,  contra. 

Cases  cited  by  defendants'  counsel:  Cooper ^  PI.  182;  2  An-» 
Iruther,  469;  2  Con,  Eng.  Chan.  439;  Ibid,  441 ;  12  Con. 
^ng.  Chan.  607 ;  1  Mad.  57 ;  4  John  Chan.  202 ;  2  Mason^ 
90,  1. 

Cases  cited  by  complainnnt's  c<Min?el :  MitfortTs  PI.  147; 
Swipcr'*  iBy.  185;  1  Atkyns,29^2\  12  Fc-^ty,  58;  I  Vernon, 
B3;  2  Sch.  and  Lef.  367;  6  yoAw.  Chnn.  139,  157;  Sa:r^ 
wi>  B.  35;  Siory's  Eq.  {ed.  of  1838,)  226,  noie^  227;  5 
tad.  94  ;  I  Story's  Eq.  74 ;  Culver i  on  Parties^  1  ;  12  Cm. 
Inff.  Chan.  630. 
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The  Chancellor.  There  is  a  decree  pro  confesso  agaiiMt 
all  the  defendants  but  John  G.  Coster,  who  demurs  to  the 
bill  for  multifariousness;  and  first,  because  of  unneceanrj 
parties. 

The  defendants,  if  not  all  necessary,  are  not  improper  par- 
ties. 

Most  of  them  have  an  interest  in  the  object  of  the  suit,  and 
are,  therefore,  proper  and  necessary  parties :  Calvert  on  Par- 
ties  J  ch.  1,  sec,  1,  ;/.  3 :  Store's  Eq.  PI  sec.  77,  97,  and  casw 
there  referred  to. 

Coster  is  made  defendant  because  he  was  the  complainant  io 
a  former  bill,  and  is  charged  with  wrongfully  pressing  a  sale  of 
the  premises  claimed  by  the  present  complainant,  WhiUemoie. 

Parsons,  as  the  assignee  of  the  mortgage  given  by  Wheeler 
to  Lawrence,  on  the  same  premises,  and  entitled  to  tbesor^ 
plus. 

Mann  and  Berry,  as  the  mortgagors  to  Coster,  and  obligoi% 
responsible  for  the  residue  on  the  bond,  after  deducting  Che 
amount  of  the  sales,  and  directly  interested  in  the  result  of  those 


The  Monroe  Manufacturing  Company,  as  mortgagors  to 
Coster,  and  grantees  of  the  equity  of  redemption,  are  not  im- 
cessary,  but  are  proper  and  usual  parties  :  Vreeland  v.  Loubats 
1  Green's  Chan.  104. 

The  complainant  may  make  them  parties,  if  he  choose,  and 
the  bill  is  not  on  that  account  demurable :  Chester  v.  King 
and  others,  1  Green's  Chan,  405. 

The  receivers,  as  the  representatives  of  the  company,  are  to 
be  regarded  in  the  same  light. 

The  second  ground  of  objection  is,  multifariousness  in  the 
object  of  the  bill,  which  seeks  a  reversal  or  correction  of  a 
former  decree. 

This  presents  a  more  serious  question,  namely,  whether » 
court  of  equity  will  sustain  an  original  bill  filed  to  correct  a 
former  decree. 

Judge  Story,  in  his  Eq\iity  Pleadings^  342,  sec.  426,  says, 
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"There  is  no  doubt  of  the  jurisdiction  of  courts  of  equity,  to 
^nt  relief  against  a  former  decree,  where  the  same  has  been 
obtained  by  fraud  and  imposition ;  for  these  will  infect  judg- 
ments at  law,  and  decrees  of  all  courts ;  but  they  annul  the 
whole  in  the  consideration  of  courts  of  equity.  This  must 
be  done  by  an  original  bill ;  and  there  is  no  instance  of  its  be- 
ing done  by  petition,  though  it  seems  once  to  have  been  thought 
thai  a  decree  as  well  as  an  interlocutory  order,  could  be  set 
aside  for  fraud,  by  petition  only.  Where  a  decree  has  been  so 
obtained,  the  court  will  restore  the  parties  to  their  former  situa- 
tion, whatever  their  rights  may  be.'^ 

In  Sheldon  v.  Foriescue  Aland,  3  P.  fF.  ill,  lord  chan- 
cdlor  King  says,  "  I  admit  even  a  decree,  much  more  an  in^ 
lerlocutory  order,  if  gained  by  collusion,  may  be  set  aside  on 
petition ;  afortiorl^  may  the  same  be  set  aside  by  bill."  But  it 
is  supposed  that  this  was  said  in  relation  to  a  case  in  which  the 
decree  had  not  been  enrolled,  and  where  the  fact  of  fraud  could 
not  be  controverted. 

And  in  Mtissel  v.  Morgan,  3  Bro.  Chan,  R.  74,  lord  Thur- 
low  expressly  overruled  the  doctrine  of  relief  by  petition,  and 
said  he  could  see  no  reason  why  it  niiglit  not  be  obtained  by  ail 
original  bill,  in  the  nature  of  a  bill  of  review. 

In  Cocker  v.  Bevis,  I  Chan.  Cusps,  61,  a  bill  for  such  pur- 
pose was  sustained,  not  so  much  on  the  ground  of  fraud,  as  on 
its  own  special  circumstances,  namely,  that  the  original  decree 
of  foreclosure  was  to  be  entered  unless  the  money  was  paid  at 
a  certain  time,  and  the  money  was  not  paid,  from  'Circumstan- 
ces  of  inevitable  necessity,  without  wilful  default 

There  is  ho  express  allegation  of  fraud  in  this  bill,  but  the 
fiicts  set  forth  are  such  that  it  is  difficult  to  divest  them  of  the 
charge  of  fraud. 

If  the  defendant.  Coster,  as  the  bill  charges  and  the  demurrer 
for  the  purpose  of  this  argument  admits,  knew  that  the  descrip- 
tion of  his  mortgage  embraced  more  land  than  the  mortgagee 
had  title  to,  yet  took  his  decree  for  the  whole,  and  insists  upon 


444  •        CASES  IN  CHANCERY, 

[Whtttemora  t.  Coster  at  al.] 

selling  the  whde,  to  the  prejudice  of  the  complainant,  it  loob 
very  much  like  fraud. 

If  the  allegation  l^  untrue,  he  may  call  its  truth  in  question 
by  his  answer,  and  relieve  himself  of  the  implication  of  fiaod. 

Whether  there  is  fraud  or  not  in  the  case,  the  special  cir- 
cumstances of  it  forbid  the  allowance  of  the  demurrer. 

The  defendant  may  avail  himself  of  the  objection,  if  thoe 
is  anything  in  it,  by  plea  or  answer,  and  I  deem  it  best  to  reUin 
the  bill  for  further  inquiry. 

Let  the  demurrer  be  overruled,  with  costs. 
Order  accordingly. 


Day  v.  Day* 


Direct  evidence  is  not  reqaired  to  sustain  tlie  charge  of  adalteiy. 

*J  lie  circamstanccs  to  sustain  the  charge  must  be  sooh  as  to  lead  the  gmrM 

discretion  of  a  reasonable  and  just  man  to  the  oonclusion  that  tht  oriM 

has  been  committed. 

Lupp,  for  coinplainniit. 
Vroofiij  for  defendant. 

The  Chancellor.  The  complainant  filed  her  biU  fos 
divorce  a  vinculo  matrimonii^  upon  the  ground  of  adultery  by 
'the  defendant,  her  husband. 

The  marriage  is  admitted  by  the  answer,  but  the  adultery 
denied. 

There  is  no  direct  evidence  of  the  fact  of  adultery,  and  ths 
question  is,  whether  the  circumstances  detailed  in  the  evidence 
sustain  the  charge. 

If  direct  evidence  of  the  fact  should  be  required  in  such  caeesf 
it  must  generally  render  relief  impracticable.  But  there  mtH 
be  such  proximate  circumstances  proved^  as  will  satisfy  the  le* 


JULY  TBRM,  1844.  445 

[Day  V.  Day.J 

gal  coQviction  of  the  court,  that  the  crime  has  been  com- 
mitted. 

In  Waiiams  v.  Williams,  \,Hagg.  Con.  R.  299)  lord 
Stowell  said  "  it  is  a  fundamental  rule  of  evidence  on  this  subject 
that  it  is  not  necessary  to  prove  the  direct  fact  of  adultery,  be- 
cause if  it  were  otherwise,  there  is  not  one  case  in  an  hundred 
where  that  case  v^ould  be  attainable ;  it  is  very  rarely,  indeed, 
that  the  parlies  are  surpiized  in  the  direct  fact  of  adultery.  In 
every  case,  almost,  the  fact  is  inferred  from  circumstances  that 
lead  to  it  by  fair  inference,  as  a  necessary  conclusion,  and  unless 
this  were  so  held,  no  protection  whatever  could  be  given  to 
marital  rights." 

"The  only  general  rule  to  be  laid  down  iS)  that  the  circum- 
stances must  be  such  as  to  lead  the  guarded  discretion  of  a  rea^ 
fonable  and  just  man  to  the  conclusion ;  for  it  b  not  to  lead  a 
rash,  intemperate  judgment,  moving  upon  appearances,  that 
are  equally  capable  of  two  interpretations.  Neither  is  it  to  be 
a  matter  of  artificial  reasonings  judging  upon  such  things  differ^' 
ently  from  what  would  strike  the  careful  and  cautious  conside- 
ration of  a  discreet  mati.'^ 

Whatever  convinces  of  the  consummation  of  the  act)  will  be 
sufficient  proof  of  the  charge :  ii  Phil.  Ev.  1&3 ;  2  Grreenlec^^B 
Ev.  34. 

A  detail  of  the  circumstances  of  this  case  is  unnecessary. 
They  cannot  foil  to  lead  the  guarded  discretion  of  any  reasona- 
\At  and  just  man  to  the  conclusion,  that  the  offence  charged  was 
committed.  There  was  at  least  that  degree  of  imprudence  from 
which  a  court  is  bound  to  infer  guilt. 

\  am  constrsdned,  therefore,  to  grant  the  prayer  of  the  bill, 
and  to  decree  a  divorce  from  the  bond  of  matrimony,  with  costs 
of  suit;  and  to  refer  the  matter  to  a  master,  to  inquire  and  re^ 
pert  what  alimony  should  be  allowed,  and  what  provision  should 
be  made  for  the  maintenance  of  the  children  of  the  parties. 

And  the  complainant  will  have  leave  to  apply  to  the  Court  for 
ftinher  relief,  if  need  be. 
Decree  accordingly. 
38 
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Stoutenbukgh,  Day  and  Company  v.  Peck,  Pierson 
AND  Company,  and  Aaron  Peck,    ' 

Tli0  g«B«nl  mle  m,  that  so  injimoUon  proptrlj  gxmatod^  will  not  bi  disoM 
till  »U  the  defeodantfl  hav*  anaweivd. 

It  i»  Iba  d«tj  of  the  oomplainant  to  take  thft  nqaiaito  atepe  to  eonpal  aaia- 
awer  from  all  the  defeodanta,  and  if  he  Deflect  to  do  ao,  the  injanetioB  my 
be  diaaolved  though  a  part  only  of  the  defeodanta  ha¥e  anawored. 

If  the  deftndant,  upon  whom  reata  the  gravamen  of  the  ohai|re,  anavtii,  dt. 
■ying  the  whole  oqoity  of  the  hilt  aa  agaioat  him,  the  iDJanetion  wiU  bedii- 
Bolved. 

Bill  for  an  iojunction  to  restrain  proceediags  at  law,  filed  on 
the  sixth  of  June,  eighteen  hundred  and  forty-two,  and  an  io- 
junction issued.  Answer  by  part  of  the  defendants.  Motion  to 
dissolve  the  injunction  upon  the  denial  of  the  equity  of  the  bOl 
by  the  aaawer.  Hearing  at  April  terra,  eighteen  hundred  aod 
fiofftyrfour. 

O.  S,  Halsted  and  L  H.  Williannfon^  for  Peck,  Pieuon  and 
Company,  in  support  of  the  motion. 

A.  C,  M,  Pennington  and  IF.  Pennington^  contra. 

Cases  cited  by  defendants'  counsel:  2  John,  Chan,  202;  1 
Hopkins,  147;  1  John.  Chan.  108;  1  Green's  Chtn.  192, 
452;  6  Vesetj,  678,  680;  14  Con.  Eng.  Chan.  799;  I  J*« 
Chan.  »»,  148  ;    Wyatt's  Pr.  Reg.  234. 

The  Chancellor.  The  complaint  of  the  bill  is,  that  the 
defendants,  Peck,  Pierson  and  Company,  have  sued  the  com- 
plainants at  law,  upon  two  promissory  notes  given  by  the  com- 
plainants, and  of  which  the  defendant,  Aaron  Peck,  by  an  ar- 
rangement between  him  and  the  complainants,  was  bound  to 
pay  three-fourths. 

That  the  notes  really  belong  to  Aaron  Peck,  who  is  prosecn- 
ting  them  in  the  name  of  Peck,  Pierson  and  Company,  ftr  his 
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I ;  or  if  the  notes  belong  to  Peck,  Pierson  and  Companj, 
ook  them  after  maturity,  with  full  knowledge  of  the  equity 
ig  against  Aaron  Peck,  and  without  consideration,  and 
the  notes  subject  to  all  the  the  equities  existing  a^nsi 
I  Peck.  An  injunction  was  prayed  and  granted^  to  stay 
idings  at  law. 

e  defendant,  Aaron  Peck,  has  not  answered,  and  this  is 
ed  as  a  reason  why  the  injunction   should  not  be  dis- 

t  bill  was  filed  June  the  sixth,  eighteen  hundred  and  forty- 
ind  the  complainants  have  had  a  year  and  ten  months 
ich  to  procure  the  answer,  and  if  they  have  neglected  it, 
should  not  set  up  the  want  of  the  answer  against  those 
lants  who  have  answered,  and  have  no  power  to  compel 
co-defendant  to  answer.     The  complainants  should  have 

the  requisite  steps  with  all  diligence  to  compel  the 
r :  Depeyster  v.  Graves  and  others^  2  John.  Chan, 
8. 

Lin.  The  general  rule  is,  that  an  injunction  properly 
id  will  not  be  dissolved  till  all  the  defendants  have  an- 
L 

there  be  two  defendants,  the  court  will  not  ordinarily 
^e  the  injunction  till  both  have  answered.^'  WyotCs  Pr, 
Iter,  234. 

it  the  rule  has  exceptions,  and  is  subject  to  discretion  and 
cation."  One  of  the  exceptions  is  in  favorbf  him  on  whom 
d  gravamen  rested,  and  who  has  fully  answered.  De- 
r  V.  Graves  and  others.  2  John.  Chan.  Rep.  149;  Jo- 
h  Douhledny^  {  Vesey  and  lieame,  497;  JSden  on  In- 
0  7/,  1 15;  1  tStoiys  E(j. 
V,  here  the  gravamen  is  upon  Peck,  Pierson  and  Com- 

upbn    their  answer  depends  the   right    of   the    com- 
nts  to  have  the  injunction  continued  or  dissolved, 
on  may  have  answered  and  admitted  the  equity  of  the 
iinants'  bill  as  against  him  ;  and  yet,  if  the  defendants, 
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Peck,  Pierson  and  Company,  deny  all  the  equity  as  against 
them,  the  injunction  must  be  dissolved. 

The  question  then  is,  have  the  defendants,  Peck,  Pierdon 
and  Company,  fully  answered  and  denied  all  the  equity  against 
them. 

They  deny  all  knowledge  of  any  obligation  on  the  part  of 
Aaron,  to  pay  any  part  of  the  notes ;  and  allege  that  tbey  re 
ceived  one  of  the  notes  from  Aaron,  for  the  consideration  of  the 
'  whole  amount  due  upon  it,  paid  by  them  to  him  in  money  be- 
fore its  maturity,  in  the  fair  course  of  trade  ;  and  that  they  are 
the  bona  fide  holders  of  it. 

That  being  the  indorsers  of  the  other  note>  at  the  request  and 
for  the  accommodation  of  Aaron  Peck,  they  took  it  up  from 
Bullock,  Lyman  and  Company,  to  save  a  prosecution,  by  giving 
their  own  notes,  indorsed  by  these  complainants ;  and  that  tbey 
have  since  paid  the  notes  so  given  for  it 

That  they  received  the  last  note  after  maturity,  and  are  nov 
the  bona  fide  holders  of  it. 

That  the  suit  is  brought  in  their  name  and  for  their  use,  and 
not  for  the  use  or  benefit  of  Aaron. 

[  am  satisfied  that  this  is  a  full,  fair  and  unequivocal  denial 
of  all  the  e()uity  of  the  bill  charged  against  these  defcodaot^. 
and  that  the  injunction  should  be  dissolved,  with  costs^ . 
Oi:der  accordingly. 


CASES 


THE  COURT  OP  CHANCERY   ^ 

OF  THE  STATE  OF  NEWJER8EY, 
OCTOBER    TERM,   1844 


Isaac  Kgrlin  v.  Joseph  E.  West. 

•A.  court  of  equity  will  not  interfere  by  injaDoUoD,  in  a  eaie  of  aaked  treepaw,. 
where  there  is  a  full  remedy  at  law. 

Qat  for  the  purpose  of  quieting  a  possession,  or  prerenting  a  maltipllcity  of 
aetions,  or  where  the  Taloe  of  the  inheritanee  ie  in  jeopardy,  or  irteparabto 
Hilsehief  is  threatened,  in  relation  either  to  mines,  quarrieB  or  voodUnd^ 
tko  eoiirt  will  interfere  by  injunction,  eren  against  a  pereon  acting  onder  a 
•laim  of  right.* 

Tha  injnry  may  be  irreparable  either  from  the  nati>re  of  the  injury  itself,  or 
from  the  want  of  responsibility  in  the  person  committing  it. 

Injunction  bill,  filed  oo  the  fifteenth  of  May,  eighteen  hun- 
dred and  forty-four.  The  bill  charges,  that  the  complainant  is- 
Beized  in  fee  and  possessed  of  a  tract  of  cedar  swamp,  in  ih» 
township  of  Northampton,  in  the  county  of  Burlington,  con- 
taining ten  acres,  which  has  been  owned  and  possessed  by  the 
complainant,  and  those  under  whom  he  claims,  for  upwards  of 
aixty  years,  during  which  time  they  have  exercised  acts  of 
ownership  over  it  without  interruption  or  molestation.    The  bill 

•  See  W*9t  V.  Walhw,  Tol  it  page  279 ;  Shfevt  ▼.  BUck  H  uL,  mOn^ 
^age  177. 
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then  sets  out  the  plaiatiff's  title,  and  the  boundaries  of  the  sail 
tract,  and  further  charges,  that  upwards  of  fifty  years  ago  the 
timber  growing  on  the  said  tract  had  been  cleared  off,  and  a 
new  growth  commenced ;  that  the  ordinary  time  for  a  growth 
of  cedar  to  acquire  maturity  is  about  sixty  or  seventy  yean, 
during  all  which  period  the  property  is  unproductive.  That  the 
only  value  of  the  premises  consists  in  the  wood  and  timber 
growing  thereon,  and  that  if  stripped  of  the  timber  the  iqary 
is  irreparable. 

That  Joseph  E.  West,  under  pretence  of  some  claim  t»tbe 
said  premises,  has  entered  thereon  and  commenced  cutting  the 
timber  ;  that  on  the  twenty-ninth  of  April  last  he  advertised  the 
timber  growing  upon  the  said  tract,  for  sale  at  public  auction; 
that  although  the  complainant  attended  at  the  time  and  place 
Bjpeci6ed  in  the  advertisement,  and  claimed  the  premises  as  his 
own,  and  forbid  the  sale ;  yet  the  said  West,  by  offering  the 
timber  at  very  low  prices,  and  in  small  lots,  had  tempted  vari- 
ous persons  to  become  purchasers ;  that  in  pursuance  of  such 
sales,  he  had  executed  in  his  name,  as  surviving  6xecutor  of  bis 
father,  George  West,  deceased,  an  instrument  in  the  nature  of 
a  lease,  for  three  years,  to  each  of  the  purchasers,  for  the  lots  by 
them  respectively  purchased,  with  the  privil^e  of  cutting  and 
removing  the  timber  and  trees  growing  thereon  during  said 
term,  and  at  the  expiration  thereof,  to  yield  up  the  {XMsessioo 
to  the  said  West,  executor  as  aforesaid ;  that  he  has  since  that 
time  been  endeavoring  to  make  sale  of  the  residue  of  the  said 
tract,  and  has  sold  some  part  thereof  on  the  same  terms  as  above 
set  forth. 

That  the  said  AVest  has  no  claim  or  title  whatever  to  the 
said  premises,  and  has  never  had  the  possession  thereof,  nor 
exercised  any  act  of  ownership  over  the  same,  either  in  his  own 
right,  or  in  the  right  of  others  under  whom  he  may  pretend  to 
claim. 

That  the  said  West  is  engaged  with  a  number  of  hands,  in 
cutting  and  clearing  off  the  timber  upon  a  part  of  the  said  tract. 
and  threatens  entirely  to  clear  off  the  same ;  and  the  complain^ 
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ant  feare  that  the  purchasers  of  the  said  timber,  as  they  pur- 
chased with  knowledge  of  the  complainant's  claim,  and  under 
a  limited  period  for  cutting  the  timber,  will  also  cutoff  the  wood 
and  timber  by  them  respectively  purchased,  unless  restrained  by 
injunction. 

That  the  said  Joseph  E.  West  is  now  a  resident  of  the  city 
of  New- York ;  that  as  the  complainant  believes,  he  has  no 
means  in  the  state  of  New- Jersey  with  which  to  respond  for  the 
damages  he  is  committing  and  threatens  to  commit  on  the  com- 
plainant's property,  and  that  he  is  insolvent  in  his  circum- 
stances ;  that  the  purchasers  of  the  said  timber,  under  the  belief 
that  the  title  of  West  is  worthless,  have  combined  and  collu- 
ded with  him  to  have  the  whole  of  the  said  timber  cut  off  in  the 
name  of  West,  so  that  he  alone  shall  be  answerable  in  dama- 
ges to  the  complainant ;  but  that  the  timber,  when  cut  off  and 
removed,  is  to  be  taken  by  the  said  purchasers  for  their  own 
benefit,  and  that  by  virtue  of  said  agreement,  West  is  proceed- 
ing to  cut  off  the  whole  of  the  timber  on  the  said  tract. 

I'hat  the  timber  now  growing  on  the  said  premises^,  is  of 
.thrifty  growth  and  not  fully  ripe ;  that  the  felling  of  it  is  doing 
an  irreparable  injury  to  the  property ;  and  that  for  the  injury 
actually  committed,  the  complainant  has  commenced  an  action 
of  trespass  in  the  supreme  court,  and  that  he  intends  tu  prose- 
cute the  same  to  final  judgment,  and  to  establbh  his  title  to 
the  premises  by  the  judgment  of  a  court  of  law. 

The  bill  prays  that  an  injunction  may  issue  to  restrain  the 
defendants  from  cutting,  felling  or  working  up  any  of  tlie  tim-. 
her,  wood  or  log^s  growing,  lying  or  being  on  the  said  premises, 
or  from  removing  the  same,  or  from  felling  or  disposing  of  any 
part  thereof,  or  from  executing  any  deed,  lease  or  other  assur^ 
ance  therefor,  or  from  committing  any  waste,  spoil  or  destruc- 
tion on  the  said  premises.  On  filing  the  bill,  an  injunction  was 
issued  as  prayed  for. 

The  answer  of  the  defendants,  filed  on  the  first  of  June^ 
eighteen  hundred  and  forty-four,  admits  the  alleged  acts  of  cut-^ 
ting  charged  in  the  bill ;  but  denies  the  title  and  possession  of 
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the  coroplainant  to  the  tract  on  which  the  alleged 
were  committed ;  alleges  that  the  title  and  the  posBeema  of  the 
said  premises  have  been  ia  West,  and  those  under  whom  he 
claims,  for  a  period  of  one  hundred  and  twenty-one  years;  de- 
nies that  the  defendants  have  cut  off,  or  intend  to  cut  off  the 
whole  of  the  timber;  but  alleges  that  they  are  cutting  efi^  and 
intend  to  cut  off  the  burnt,  dead  and  decayed  timber  only ;  de- 
nies that  the  injury  is  irreparable ;  denies  the  insolvency  or  in- 
ability of  West  to  respond  in  damages  for  the  alleged  in- 
juries to  the  complainant ;  denies  the  collusion  or  secret  under- 
standing charged  in  the  bill,  by  which  all  liability  for  damages 
was  to  be  thrown  upon  West ;  and  denies  all  fraud  and  unlaw- 
ful combination.    The  answer  is  jpint  and  several,  and  in  re- 
gard to  its  material  allegations  is  made  by  West  alone,  the 
other  defendants  alleging  that  they  are  unacquainted  with  the 
facts  and  unable  to  answer  touching  the  same. 

The  cause  was  argued  at  July  term,  eighteen  hundred  and 
forty-four,  upon  motion  to  dissolve  the  injunction. 

J.  H.  Sloan  and  H.  W.  Green,  for  defendants,  in  support  of 
the  motion. 

Mofett  and  Vroem^  contrn. 

Thb  Chancrllor.  The  first  question  raised  by  the  biH  it, 
whether  an  injunction  should  issue  to  restrain  a  person  acting 
under  claim  of  right  to  premises,  from  committing  trespasB 
thereon. 

From  a  careful  examination  of  the  authorities  upon  the  pcuot, 
I  am  satisfied  that  the  court  of  chancery  should  not  interfere  in 
a  case  of  naked  trespass,  where  there  is  a  full  remedy  at  hv. 
Yet  where  the  circumstances  of  the  case  are  so  peculiar,  as  to 
bring  it  under  the  head  of  quieting  a  possession,  or  preventing  a 
multiplicity  of  actions,  or  to  put  tlie  value  of  the  inheritance  in 
jeopardy,  or  to  threaten  irreparable  mischief,  whether  these  cir- 
cumstances relate  to  mines,  quarries  or  woodland,  this  court  will 
interfere.    6  John.  C.  iJ.497 ;  7  John.  C.  R.  333. 
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The  injury  may  be  irreparable,  either  from  the  nature  of  the 
injury  itself,  or  from  the  want  of  responsibility  in  the  person 
committing  it.  Hart  v.  Mayor  of  Albany^  3  Paige,  214: 
^mailman  v.  Onions,  3  Browtf,  C.  li,  (')23. 

The  embarrassment  which  is  felt  by  the  courts  qpon  this  sub- 
ject arises,  not  so  much  from  the  want  of  a  clear  perception  of 
the  principle,  as  from  the  difficulty  of  its  application  to  the  ever 
varying  cases  that  are  continually  arising.  In  applying  it  to 
woodland,  particularly,  it  is  not  always  easy  to  discriminate  be- 
tween the  mere  trespass,  and  the  irreparable  mischief,  which 
may  destroy  the  inheritance,  or  jeopard  its  value.  That  being 
done,  the  case  is  clear. 

The  charge  of  insolvency,  if  relFed  upon  as  a  ground  of  equity, 
must  be  clearly  and  distinctly  made  out,  and  will  be  acted  upon 
with  great  caution.  In  this  case,  the  bill  charges  threats  to  cut 
off  the  whole  of  the  timber  growing  upon  a  cedar  swamp, 
where,  by  the  natural  growth,  it  could  not  be  replaced  in  less 
than  two,  perhaps,  three  lives.  If  such  threats  were  made  and 
sboald  be  executed,  the  value  of  the  inheritance  must  be  put  in 
jeopardy,  perhaps  destroyed,  at  least,  the  present  value  of  the 
premises  would  be  lost,  and  in  this  view  the  injunction  was 
granted. 

But  the  defendants,  by  their  answer,  deny  the  whole  equity 
<tf  the  bill*  They  deny  that  the  premises,  on  which  the  alleged 
miiohief  has  been  done,  are  within,  or  upon  any  part  of  those 
described  in  the  complainant's  title,  as  set  forth  in  the  bill. 
They  deny  any  threats  to  cut  off  the  whole  timber,  and  the 
catting  of  any,  except  of  the  dead  timber,  destroyed  by  fire,  and 
two  or  three  trees  partly  dead,  and  any  intention  of  cutting 
other  than  the  dead  timber,  and  consequently,  deny  the  irrepar^ 
aUe  injury  charged.  Upon  this  answer,  the  injunction  must  be 
disBcdved,  with  costs. 
Order  accordingly^ 
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David  U.  Ticuenor  v.  Robert  Dodd. 

The  parch&aer  of  a  mere  equity  of  redemplion  purchases  a  right,  and  doet 
not  assume  an  obligation  to  redeem.  Ha  maj  ai  his  pleasure  gife  op  Uw 
roortgsged  premises  in  satisfaction  of  the  Ineimibnuioe. 

He  IS  liable  to  the  extent  of  the  ralue  of  tb«  premiMS,  and  not  bejond  it 

But  if  by  the  terms  of  the  sale  the  mortgag*  mODey  is  to  be  taken  as  a  put  sf 
the  consideration,  equity  raises  upon  the  eonscienoe  of  the  pqrchsur  m 
obligation  to  indemnify  the  mortgagor  against  the  mortgage  debt. 

And  if  the  debt  be  afterwards  paid  by  Uie  mortgagor,  equity  will  eempel  tbt 
purchaser  to  refund  the  money  so  paid. 

Bill  for  discovery  and  rdief.     Hearing  upon  bill,  answer* 
replication  and  proofs. 

Hayes  and  Vroom^  for  cotnplainaut. 

W.  M.  Scudder,  for  defendant. 

Cases  cited  by  complainant's  counsel.  Stevenson  r.  BUd^ 
Saxton,  338 ;  Drake  v.  Bray,  2  Hal.  Dig.  631 ;  5FW- 
deU  V.  Tweddell,  2  Brown's  C.  R.  152;  Waring  ^^ 
Ward,  7  Vesey,  337 ;  Hartshome  v.  Hartshome,  1  Onait 
Chan.  349 ;  Tice  v.  Annin,  2  John.  C.  R.  126 ;  WeynumAs^ 
Bayer,  I  Vesey,  424  ;  2  Caine's  Cases  in  Error,  40, 41 ;  3  Pf- 
ters,  216  ;  Livingston  v.  Livingston,  4  John.  C.  R.  290;  S^?- 
don  on  Vendors,  304. 

Cases  cited  by  defendant's  counsel.    1  Chitty's  Oen.  Pr.SSB; 

2  Story's  Eq.  794 ;  Saxton,  338,  84  ;  1  Greeris  Charu  467» 
476,  6;  Ibid,  267,  275;  2  Story's  Eq.  108;  Saxton,  16; 
Stevenson  v.  Black,  Saxton,  345;  1  Story's  Eq.  74,  256,9; 
Baker  v.  Biddle,  1  Bald.  4U8;  8  Cond.  Eng.  Chan.  430; 
12  Cooper's  Cases,  179,  743 ;  Price  v.  Smith,  1  Green's  Ckan- 
619;  Eq.  Drafts.  619;  3  Paige,  313 ;  3  Con.  Eng.  Chan. 
312;  3  Moore  and  Scott,  561  ;  Cumberland  v.  Coddingt(f^ 

3  John.  C.  R.  229 ;  Butler  v.  Butler,  5  Vesey,  534,  8. 
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The  ChAhcbllor.  The  complainaBt,  by  his  deed,  dated 
the  Iwenty-fouith  September,  eighteen  hundred  and  thirty-4ve, 
ooBvvyed  to  the  defendant,  Dodd,  certain  lots  of  land  in  the  city 
of  Newark,  for  the  consideration  of  seven  hundred  and  fifty 
ddOaiv.  At  the  end  erf  the  description  of  the  premises,  follows 
this  daose,  '^  The  aboiv  lots  are  conveyed  subject  to  the  pay- 
ment of  a  certain  mortgage  thereon,  given  by  the  said  David 
H.  Tkhenor  to  Oliver  S.  Halsted,  James  Dawes  and  Enoch 
BoUes,  for  five  hundred  and  twenty-five  doiars  and  thirty  cents, 
which  said  mortgage,  or  the  amount  thereof,  is  computed  as  so 
much  of  the  consideration  to  be  paid  to  the  said  David  H. 
Tk^henor."  Dodd  paid  Tichenor  the  amount  of  purchase 
money  over  and  above  the  amount  of  said  mortgage,  and  on  the 
twenty-ninth  of  the  same  month  of  September,  by  deed  con* 
veyed  the  lots  to  one  Abraham  Hutchins,  for  the  consideration 
of  eight  hundred  and  forty  dollars,  and  inserted  in  the  deed  a 
clause  respecting  the  mortgage,  precisely  like  that  contained  in 
Tichenor's  deed  to  him. 

The  bond  and  mortgage  were  afterwards  assigned  to  William 
Rankin,  who  filed  his  bill  in  this  court  to  foreclose  the  same, 
and  obtained  a  decree  thereon,  under  which  the  premises  vrere 
said  for  the  sum  of  one  hundred  and  eighty  dollars^  leaving  a 
large  balance  due. 

William  Rankin  then  assigned  the  bond  to  James  H.  Tiche- 
nor, who  called  upon  the  complainant  for  the  balance  due  on 
the  bond.  The  cora[dainant  referred  James  H.  Tichenor  to 
Robert  Dodd  for  payment,  but  he  refusing,  the  complainant 
paid  the  amount  due,  and  now  files  his  bill  to  recover  the  same 
of  Dodd. 

The  first  proposition  of  the  counsel  of  the  complamant  is^ 
that  the  purchaser  of  the  equity  of  redemption,  takes  it  suljJKI 
to  die  incombmnce,  and  is  bound  to-  indeaftnify  the  mortgager ; 
that  he  takes  it  upon  his  personal  respooeibality  to  pay  the  ift- 
cmnhnmoe* 

If  the  counsel  means  Co  insist  that  the  pmrchaear  is  bound  !»• 
yond  the  extent  of  the  value  of  the  pceminsi  kie  pusfmAmm 
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too  broad  to  be  maintaioed.  The  purchaser  of  a  mere  equity 
of  redemption,  purchases  a  right  and  does  not  assume  an  oUh 
gation  to  redeem.  He  may  at  his  (deasure,  give  up  the  mort- 
gaged premises  in  satisJbction  of  the  incumbrance. 

If  he  would  retain  and  enjoy  the  premises,  then  he  must  pay 
off  the  incumbrance,  and  unite  the  legal  tide  with  his  equitable 
interest  He  may  therefore  safely  be  said  to  be  liable  to  the 
extent  of  the  value  of  the  premises,  and  not  beyond  it  He 
takes  them,  it  is  true,  cum  antre^  but  may  rdinquish  them 
i)um  onere. 

To  make  him  personally  liable  for  the  amount  of  the  incum- 
brances, would  greatly  embarrass,  and  frequently  prevent  the 
sale  of  an  equity  of  redemption.  It  would  be  contrary  to  tlie 
general  understanding  and  daily  practice  upon  the  subject,  and 
greatly  prejudice  the  interest  of  the  tenant  of  an  equity  of  re- 
demption. 

In  Tweddell  v.  Tweddell,  2  Brown's  C  /2.  154,  thekadiiig 
case  relied  upon  by  the  counsel,  lord  Thurlow  uses  language, 
which  at  first  view  might  seem  to  sustain  the  proposition  con- 
tended for,  in  its  broadest  sense ;  yet  upon  looking  ai  the  slate 
of  the  case,  it  will  be  seen  that  the  bill  was  filed  by  the  devisee, 
against  the  personal  representatives,  and  next  of  kin  of  the 
testator,  who  had  covenanted  to  indemnify  the  mortgagor,  and 
expressly  charged  the  land  devised  with  the  payment  of  all  his 
just  debts  and  legacies. 

If  the  lord  chancellor  meant  to  be  understood  as  saying  that 
this  was  a  liability  beyond  the  value  of  the  premises,  and  with- 
out respect  to  the  covenant  and  the  devise,  then  his  opinion  k  a 
mere  dictum,  for  that  question  was  not  necessarily  raised  by  the 
case. 

Lord  Eldon,  in  Waring  v.  Ward^  7  Veifey,  338,  in  coat' 
menUng  upon  this  opinion  of  lord  Thurlow,  regards  it  as  an 
authority  the  other  way,  and  says,  "Whether  lord  Thuriow 
was  right  or  ill-founded  in  the  opinion,  that  upon  the  whole 
either  the  agreement  at  first,  or  the  deed  executing  it,  tl^ooo- 
trad  was  for  an  equity  of  redemption,  iand  nothing  more,  lea' 
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ioning  upon  the  &ct8 ;  yet  the  case  is  a  clear  authority  that  if 
he  decided  the  fact  right,  such  a  contract  for  a  mere  equity  of 
redemptioni  will  not  make  the  mortgi^  debt,  which  is  to  remain 
an  incumbrance  upon  the  estate^  a  debt  of  the  person  buying 
under  those  circumstances ;  for  in  his  hands  it  is  a  debt  of  the 
estate — a  mortgage  interest  between  his  representatives." 

The  case  of  Tweddell  v>  Thceddell,  cannot  be  relied  upon  as 
sustaining  the  doctrine  proposed* 

In  Waring  V.  Ward)  the  liability  of  the  purchaser  is  placed 
expresdy  upon  the  ground  of  his  taking  possession  and  receiv^ 
ing  the  profits,  and  is  entirely  consistent  with  his  discharge  up- 
on yielding  up  the  possession  and  profits* 

In  Drake  v.  Bray,  decided  in  July  term,  eighteen  hundred 
and  twenty,  chancellor  Williamson  quotes  the  language  of  lord 
Kldon  in  Waring  v.  Ward,  and  he  remarks,  if  the  purchaser 
purchases  nothing  more  than  the  pure  equity  of  redemption,  and 
uUces  the  estate  subject  to  the  chaqj^e  of  the  mortgage^  he  must 
be  bound  in  conscience  to  indemnify  the  mortgagor  against  the 
payment  of  the  debt  By  his  purchase  he  becomes  a  debtor  in 
respect  to  the  bond,  and  must  discharge  the  incumbrance,  ot 
waive  the  benefit  of  the  purchase^ 

In  Stevenson  and  Woodruff  v.  Blacky  Saxion,  342,  the 
principle  of  the  case  of  Waring  v.  Ward  and  Tweddell  v. 
Tweddell  is  recognized ;  and  the  chancellor  there  cannot  be 
supposed  to  have  meant  to  charge  the  purchaser  beyond  the  val- 
ue of  the  land ;  which  value,  if  the  purchaser  retain  the  land, 
will  be  equal  to  the  whole  amount  of  the  incumbrance. 

Such  seems  to  have  been  the  view  of  the  court  in  Hartshorne 
v.  Hartshorne,  1  Greenes  Chan.  358,  where  this  point  was  not 
directly  up. 

But  the  case  does  not  rest  upon  the  ground  of  the  defendant 
bang  a  mere  purchaser  of  an  equity  of  redemption.  By  the 
terms  of  the  deed)  the  mortgage  money  was  to  be  taken  as  a 
part  of  the  consideration ;  and  hence,  the  second  proposition  of 
the  counsel,  that  under  such  circumstances  equity  raises  upon 
39 
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the  conscience  of  the  purchaser  an  obligation  to  indemnify  the 
mortgagor,  is  cprrect. 

All  the  authorities  in  which  the  point  has  been  considered, 
seem  clearly  so  to  determine,  and  it  is  in  accordance  with  sound 
justice. 

The  purchaser  agrees  to  pay  a  sum  of  money  for  the  land ; 
but  a  part  of  that  sum  is  to  be  applied  to  the  discharge  of  the 
mortgage.  Had  he  paid  the  whole  sum  to  the  mortgagee,  be 
would  have  had  the  means  witli  which  to  pay  the  mortgage. 
If  he  withhold  the  money  till  the  premises  are  sold  away  from 
him,  he  has  no  ground  of  complaint  if  the  mortgagor  asks  him 
to  pay  the  amount  remaining  due. 

It  is  not  necessary  to  determine  the  legal  effect  of  the  recital 
in  the  deed.  The  admissions  of  the  answer  fully  show  the 
facts  of  the  case. 

The  complainant  is  clearly  entitled  to  be  indemnified  against 
the  amount  due  on  the  mortgage,  and  to  have  refunded  to  him 
the  sum  of  money  he  was  compelled  to  pay. 

His  remedy  may  possibly  be  by  suit  at  law,  as  the  counsel  for 
the  defendant  contends ;  but  it  is  at  least  doubtful  whether  be 
could  sustain  an  action  at  law,  even  if  he  could  prove  all  the 
facts  admitted  by  the  answer.  He  is  therefore  properly  before 
this  court,  and  entitled  to  the  relief  sought. 

Let  there  be  a  reference  to  ascertain  the  amount  justly  paid 
by  the  complainant. 
Order  accordingly. 


Nathan  Bolles  v.  Stephen  Wade  et  al. 

If  a  bond  and  mortgage  are  paid  by  the  tenant  of  the  equity  of  redemptioiif 

thoj  are  discharged  as  to  all  subsequent  incumbrances. 
The  tenant  of  the  equity  of  redemption,  by  purchasing  the  mortgags  debt, 

thereby  extinguishes  the  incumbrance  on  his  land. 
And  if  the  bond  and  mortgage  so  paid  by  the  owner  of  the  equity  of  rsdsoP' 

tion,  bo  tasigned  to  a  third  party  at  his  request,  they  acquire  by  f  aeh  •** 
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MgDoieot  no  greater  efficacy  than  they  would,  have  had  if  deliTered  dircoUjr 
to  the  owner  of  the  equity  of  redemption. 

Such  aaiignee  could  not  have  enforced  the  payment  of  the  debt  agaioat  the 
awner  of  the  equity  of  redemption,  nor  could  he  have  claimed  priority 
against  other  incumbrances  upon  the  same  premieea. 

If  such  assigiiee  assign  the  bond  and  mortgage  to  a  third  party  at  the  request 
and  for  the  bene6t  of  the  owner  of  the  equity  of  redemption,  as  against  him 
the  lien  of  the  second  assignee  is  good.  The  mortgage,  as  againat  him,  ac- 
quired new  life  on  its  transfer,  but  it  cannot  be  restored  to  its  lost  priority. 

I'he  mortgage  being  but  the  accessory,  when  the  bond  is  paid  the  mortgage  is 
discharged. 

The  assignee  of  a  bond  and  mortgage  can  acquire  by  virtue  of  the  assignment 
no  greater  interest  than  was  held  by  the  assignor ;  all  the  equities  affecting 
the  assignor  pass  with  the  assignment  to  and  against  the  assignee. 

R.  VanursdcUe,  for  the  cumplainant,  cited  Garwood  v.  Ad^ 
miniatrators  of  Eldridge,  I  Greenes  Chan.  145. 

y.  J.  Chetwqody  for  the  defendant,  T.  Pierson,  cited  Brown 
V.  Steady  7  Con.  Eng.  Chan.  524 ;  Millspaugh  v.  McBride, 
7  Paige,  509  ;  Starr  v.  Ellis,  6  John.  Chan.  393 ;  James  v. 
Johnson,  Ibid,  423 ;  Stevenson  v.  Bla4:k,  Saxton,  338. 

The  Chancellor.  On  the  sixth  of  May,  eighteen  hun- 
dred and  thirty-six,  Stephen  Wade,  one  of  the  defendants,  pur- 
chased of  Elisha  W.  Goble  a  lot  of  land  and  premises  situated 
in  the  city  of  Newark,  and  to  secure  a  part  of  the  purchase 
money,  executed  to  Goble  his  bond  and  mortgage,  which  were 
subsequently  assigned  to  Nathan  Boiles,  the  complainant,  who 
now  files  his  bill  of  foreclosure  thereon. 

At  the  time  Wade  purchased  the  premises,  they  were  charged 
with  three  several  mortgages,  one  of  which  was  executed  by 
Goble  to  Frederick  W.  Smith  for  eight  hundred  dollars,  and 
was  assigned  to  the  Mechanics'  Fire  Insurance  Company,  at 
Newark. 

While  the  insurance  company  held  this  mortgage,  and  Wade 
held  the  equity  of  redemption  in  the  premises,  the  company 
became  indebted  to  Wade  upon  a  policy  of  insurance,  for  a 
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IBB  sustained  by  fire^  and  a  seitlemeDt  was  made  between 
aem,  in  which  Wade  dis^charged  the  mortgage  by  allowing  a 
;redit  to  the  amount  of  the  loss  by  fire,  and  paying  the  ba- 
lance. 

The  mortgage  was  not  cancelled,  but  at  the  request  of  Wade 
was  assigned  to  his  brother,  Job  Wade. 

Subsequently,  Stephen  Wade  borrowed  money  of  Theophikis 
Pierson,  and  to  secure  its  payment,  directed  his  brother  Job  to 
transfer  the  bond  and  mortgage  to  Pierson,  who  now  holds  the 
same,  and  is  therefore  made  a  party  to  the  bill. 

On  behalf  of  Pierson,  it  is  insisted  that  he  being  without  no- 
tice of  the  transaction  between  Stephen  Wade,  Job  Wade  and 
the  insurance  company,  and  having  taken  the  bond  and  mort- 
gage for  its  full  value  and  in  good^  fiiitb,  is  entitled  to  have 
priority,  according  to  the  dates  of  the  several  incumbrances. 

The  bond  and  mortgage  held  by  Theopbilus  Pierson,  having 
been  paid  with  the  money  of  Stephen  Wade,  the  tenant  of 
the  equity  of  redemption,  were  discharged  as  to  all  subsequent 
incumbrances.  He  purchased  the  debt  and  thereby  extin- 
guished the  incumbrance  on  his  land :  THce  v.  Jnntn,  2 
Jo/ut.  Chan,  129;  Hartshorne  v.  Hartshorne^  I  Green's 
Chan.  340. 

The  ab^ignment  to  Job  Wade,  gave  no  greater  efficacy  to 
the  bond  and  mortgage  than  they  would  have  acquired  by  a 
delivery  direct  to  Stephen  Wade.  Job  Wade  could  not  have 
enforced  the  payment  of  them  against  Stephen,  nor  could  he 
claim  priority  against  the  other  incumbrances. 

The  debt  (of  which  the  bond  is  the  evidence)  is  the  princi- 
pal,, the  mortgage  is  the  accessory.  When  the  bond  is  paid, 
the  mortgage  is  discharged:  Jackson  v.  Blodget,  5  Cawen, 
202;  Stevenson  and  JVoodrvffy.  Blacky  Saxton^  343. 

The  defendant,  Pierson,  as  assignee,  could  acquire  by  virtue 
of  the  assignment  no  greater  interest  than  was  held  by  the 
assignor.  All  the  equities  existing  against  the  assignor  passed 
with  the  assignment  to  and  against  the  assignee,  consequently. 
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ma  to  the  subsequent  incumbrancers,  he  stood  precisely  in  the 
position  of  Job  Wade. 

As  against  Stephen  Wade,  at  whose  request  and  for  whose 
benefit  the  assignment  was  made,  the  lien  of  Pierson  is  good* 

The  mortgage  as  against  him,  acquired  new  life  on  its  trans- 
fer to  Pierson,  but  it  cannot  be  restored  to  ks  lost  priority. 

It  must  be  postponed  to  the  mortgage  of  the  complainant, 
and  also  to  the  lien  of  the  other  incumbrances,  unless  they 
have  lost  their  priority  by  something  not  apparent  here* 

Let  the  matter  be  referred  to  a  master  to  settle  the  priorities 
m  accordance  with  these  views,  and  all  further  equities  be  le- 
served  till  the  coming  in  of  the  report 


William  R.  JAaoEd  v.  Henrt  Eslgr,.  Jeremiah  S. 
Bruce  and  Oliver  Vandbrbilt. 

TIm  pofebaMr  of  real  estate  by  deed  of  warrantj-,  hai  a  right  to  relief  in 
equity  againat  the  Yendor,  who  leeka  to  enforce  the  payment  of  a  bond  and 
mortgage  given  for  the  purchase  money,  qntil  a  suit  actually  brought  to 
recover  the  premises  by  a  person  claiming  tbem  by  a  paramount  title,  shall 
have  been  determined. 

And  the  role  applies,  whether  the  purchaser  had  notice  of  the  outstanding 
claim  or  not. 

And  the  assignee  of  the  bond  and  mortgage  takes  them  subject  to  the  same 
equity. 

The  ground  upon  which  the  eqaity  existing  between  the  obligor  and  obligee 
passev  to  the  assignee,  is,  that  the  assignee  may,  before  taking  the  assign, 
roent,  learn  from  the  obNgor  whether  there  be  any  set  offer  objection  to  the 
bond. 

If  the  obligor  mislead  the  assignee,  or  gives  assurance  of  payment  notwith- 
standing the  existence  of  the  suit  for  the  premises,  he  has  waived  his  eqoi* 
table  right  te>  withhold  the  money  until  the  snits  are  determined. 

This  wrs  a  motion  to  dissolve  an  injunction,  granted  upon 
the  filing  of  the  coinplainant'9  bill]  to  iiestraia  the  defendants^. 
39* 
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er  and  Bruce,  from  proceeding  at  law  to  rocover  a  bond 
'en  by  the  complainant.    The  material  fiicts  of  the  caae,  and 

e  grounds  relied  on  for  a  dissc^tttion  of  the  injunclion,  are 

ated  in  the  chancellor's  opinion. 

RyaUy  for  the  defendants,  Esler  and  Bruce,  in  rappoit  of  the 
motion. 

/.  F.  Randolphy  contra. 

The  Chancellor.  The  complainant,  in  his  bill,  alleges 
that  on  or  about  the  twelfth  November,  eighteen  hundred  and 
forty-one,  he  purchased  a  lot  of  land  at  Key  Port,  in  the  county 
of  Monmouth,  of  the  defendant,  Yanderbilt,  who  conveyed  to 
him  by  deed,  with  the  usual  covenants  of  seizin  and  warran- 
ty ;  and  to  secure  a  part  of  the  purchase  money,  executed  a 
bond  and  mortgage  upon  the  premises,  and  that  he  afterwards 
paid  to  Yanderbilt  one  of  the  installments  of  the  bond. 

That  an  action  of  ejectment  has  been  brought  against  him, 
by  persons  claiming  the  premises  by  a  paramount  title ;  and 
that  a  bill  in  equity  has  also  been  filed  against  him  by  the 
same  persons,  to  set  aside  a  conveyance,  under  which  Yander- 
bilt claimed  the  premises. 

That  the  defendants,  Eder  and  Bruce,  became  assignees  of 
the  bond  and  mortgage  after  he  had  informed  them  of  the  con- 
sideration thereof,  and  that  he  would  not  pay  the  amount  du^ 
thereon,  unless  he  were  indemnified  against  the  outstandingr 
claim  to  the  land ;  and  that  they  have  prosecuted  him  at  law 
upon  the  bond,  and  filed  a  bill  in  equity  to  foreclose  the  mort- 
gage. 

Upon  this  statement  of  facts,  an  injunction  was  very  properly 
granted,  to  restrain  the  defendants  from  proceeding  in  tbeir 
suits  upon  the  bond  and  mortgage.  For  it  is  well  settled,  that 
the  purchaser  of  real  estate  by  deed  of  warranty,  has  a  right  io 
relief  in  equity  against  the  vendor,  who  seeks  to  enforce  ik 
payment  of  a  bond  and  mortgage,  given  for  the  purchase  mosafi 
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until  a  suit  actually  brought  to  recover  the  premises,  by  a  per- 
soa  claimiiig  them  by  paramount  title  shall  have  been  deter- 
mined. He  is  not  obliged  to  look  merely  to  the  covenants  in 
the  deed ;  he  is  not  td  be  driven  to  such  circuity  of  action,  nor 
to  rely  upon  that  as  his  only  security.  The  fund  in  his  hands 
18  a  security,  of  which  it  would  be  inequitable  to  deprive  him. 

And  this  rule  applies  whether  the  purchaser  had  notice  of  the 
outstanding  claim  or  not  Indeed,  in  practice,  it  not  unfre- 
quently  happens,  that  notice  of  such  claim  induces  the  pur- 
chaser to  require  a  covenant  against  it.  Tourville  v.  Naish, 
3  P.  Wms.  306 ;  Johnson  et  al.  v.  Gere,  2  John.  C.  R.  546 ; 
Sbanmm  v.  Marselis  et  al.,  Saxton,  425;  Van  Waggoner 
Y.  McEwen  et  al,  1  Greeris  C.  R.  412. 

It  is  equally  well  settled,  that  the  assignee  of  a  bond  and 
mortgage  takes  it  subject  to  the  same  equity  that  existed  in  the 
hands  of  the  original  mortgagee. 

This  is  the  rule,  both  al  law  and  in  equity.  See  Barrow  v. 
Biepham,  6  Hals.  116,  and  the  cases  there  cited  by  justice 
Ford,  who  delivered  the  opinion  of  the  court.  Also,  Shannon 
r.  Marselis  et  al.,  Saxton^  426,  and  the  cases  there  cited  by 
cbanceUor  Yroom. 

But  the  defendants,  Esler  and  Bruce,  upon  whom  is  the 
graTamen  of  the  charge,  by  their  answer  wholly  deny  this 
equity. 

They  deny  that  the  complainant,  before  the  assignment  of 
the  bond  and  mortgage,  told  them  that  he  would  not  pay  the 
money  due  on  them,  unless  indemnified  against  the  outstand- 
ing daims.  On  the  contrary,  they  allege  that  one  of  them^ 
before  taking  the  assignment,  called  upon  the  complainant  to 
know  if  there  were  any  objection  to  the^'payment,  and  that  they 
wished  to  know  before  taking  the  assignment,  and  that  they 
would  not  take  it  unless  the  money  were  safe,  and  would  be 
paid  when  due.  And  that  the  reply  of  the  complainant  was 
direct,  that  they  had  better  take  the  assignment,  that  he  would 
pay  the  bond  and  mortgage  when  they  became  due,  in  whose 
bands  soever  they  might  he. 
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And  they  say  that  in  consequence  of  this  promise,  the  de- 
fendants, Esler  and  Bruce,  took  the  assignment  of  the  bond 
and  mortgage  for  a  full  and  valuable  con^eration,  by  them  al- 
lowed to  Vanderbilt  in  the  settlement  of  their  account  with  him. 
That  they  afterwards,  and  after  the  last  payment  became  due, 
called  upon  the  complainant  for  the  money,  and  were  then  for 
the  first  time,  informed  by  him,  that  difficulties  existed  about 
the  title  to  the  land,  and  that  he  had  not  been  able  to  get 
money  to  pay  off  the  bond  and  mortgage,  but  that  be  would 
pay  them  off  if  he  could  borrow  the  money.  Soon  afterwards, 
one  of  the  defendants  called  upon  the  complainant  at  Key  Port, 
and  was  there  informed  by  him  that  in  consequence  of  the  suila 
pending  for  the  land,  the  person  of  whom  he  expeeted  to  borrow 
the  money,  would  not  lend  it,  and  the  complainant,  then,  for 
the  first  time,  told  the  defendant  that  unless  he  was  indemni- 
fied by  Vanderbilt  against  those  suits,  he  would  not  pay  the 
money,  and  the  defendant  replied,  that  if  he  had  known  that 
such  difficulties  would  have  been  made,  they  would  have  had 
nothing  to  do  with  the  bond  and  mortgage,  but  wouU  have 
made  some  other  arrangement  with  Vanderbilt. 

The  ground  upon  which  the  equity  existing  between  the 
obligor  and  obligee  passes  to  the  assignee  is,  that  the  assignee 
may,  before  taking  the  assignment,  go  to  the  obligor  and  team 
whether  there  is  any  set  off  or  objection  to  the  bond. 

In  this  case,  the  assignees  have  used  all  due  diligence  ;  they 
made  the  proper  inquiry,  and  were  governed  by  the  answer. 

If  the  obligor  misled  them,  or  gave  assurance  of  payment, 
notwithstanding  the  existence  of  the  suit  for  the  premises,  he 
has  waived  his  equitable  right  to  withhold  the  money  until  the 
suits  are  determined. 

He  has  removed  the  equity  himself  and  should  not  seek  lo 
have  it  restored.  He  made  a  promise  upon  which  the  defend- 
ants relied,  and  he  should  not  complain  that  they  now  ask  him 
to  fulfill  it. 

It  is  true,  the  allegations  of  the  bill  and  those  of  the  answer 
are  directly  at  variance :  but  the  allegtions  of  the  answer  hpb 
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rcflpoDsive  to  tbe  bill,  and  on  the  motion  to  dissolve  the  injunc- 
lion,  it  must  prevail 

Let  the  injunction  be  dissolved,  with  costs. 
Order  accordingly^ 


Tbe  ExBcuTORs  of  John  Poweas,  deceased,  v.  The  Ad- 
ministrator of  John  Butusr,  deceased. 

Coortfl  of  equity  originally  interfered  to  grant  relief  against  jadgments  at  law* 
OB  aeeoont  of  the  im possibility  of  obtaining  relief  at  law  by  new  trial,  when, 
ondor  the  eireumstances,  the  verdict  ought  not  to  oondude  the  party. 

As  the  eoorts  of  law  have  'extended  their  jarisdiction  over  the  subject,  eoQfta 
of  eqoity  have  withdrawn  theirs  from  it. 

h  «iiO|r  tho  settled  doctrine  of  tbe  Bnglish  court  of  chancery,  not  to  relieve 
Afiinst  a  judgment  at  law  on  the  ground  of  its  being  contrary  to  equity, 
unless  the  party  aggrieved  was  ignorant  of  the  fact  relied  on  as  the  ground 
of  ralief  pending  the  suit,  or  it  could  not  have  been  received  as  a  defence. 

If  fhets  exist  which  render  it  inequitable  in  the  plaintiff  at  law  to  enforce  his 
judgment,  and  those  facts  could  not  avail  the  defendant,  either  by  reason  of 
tiM  rigid  roles  of  law,  or  by  fraud  or  aeeident,  or  by  reason  of  their  not  be« 
lag  known  to  him  in  time  .for  that  purpose,  without  any  fraud  or  negligenoe 
on  his  part,  equity  will  restrain  tbe  filaintiff  by  perpetual  injunction  ih>m 
preeeeding  upon  his  judgment,  or  will  otherwise  relieve  against  it. 

The  principal  design  of  the  bill  filed  in  this  cause,  was  to 
restrain  the  defendant  by  a  perpetual  injunction,  from  proceed- 
ing at  law  upon  a  judgment  recovered  against  the  complain- 
ants, upon  a  sealed  bill,  given  by  their  testator,  and  to  avoid  the 
obligation  as  fraudulent. 

John  Butler,  the  defendant's  intestate,  died  on  the  ninth  of 
October,  eighteen  hundred  and  thirty-seven ;  among  other  ef- 
fectef  contained  in  the  inventory  of  his  estate,  was  a  sealed  bill 
for  one  thousand  five  hundred  dollars,  made  by  Johu  Powers, 
bearing  date  on  the  twenty-fourth  of  June,  eighteen  hundred 
and  thirty-seven,  and  payable  six  months  after  date,  with  inter- 
est Early  in  the  year  eighteen  hundred  and  thirty-nine,  Pow- 
fli8  died,  and  probate  of  his  will  was  granted  to  the  complain- 
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anis  on  ihe  eighth  of  February,  in  that  year.  At  AugmtteriK 
eighieeo  hundred  and  thirty-nine,  a  suit  was  commenced  opos 
the  obligation  by  Butler's  administrator,  against  the  execulon 
of  Powers,  in  the  common  pleas  of  the  county  of  Warren.  The 
defendants  pleaded,  first,  non  est  f actum  ;  second,  duress  ptr 
nuRos.  At  February  term,  eighteen  hundred  and  forty,  a 
trial  was  had  and  judgment  rendered  in  &vor  of  the  phiotiff 
for  one  thousand  seven  hundred  and  thirty-nine  doUanaocI 
fifty  cents  of  ddiit  the  amount  doe  on  the  obligation,  with  ooets 
of  suit  At  the  same  term,  a  rule  was  taken  to  show  cause  whf 
the  verdict  should  not  be  set  aside,  which  was  argued  and  dis- 
charged at  August  term,  eighteen  hundred  and  forty.  A  writ 
of  error  was  thereupon  brought  and  the  judgment  removed  inte 
the  supreme  court. 

Pending  the  writ  of  error,  on  the  ninth  of  August,  tigklBfli 
hundred  and  forty-one,  the  complainants  filed  their  bOlindni 
cause.    On  filing  the  biD  a  temporary  injunction  issued. 

On  the  twenty-eighth  of  September,  eighteen  hundred  ui 
forty-one,  the  defendant  filed  his  answer ;  and  at  the  October 
term  following,  moved  to  dissolve  the  injunction.  The  moCiai 
was  denied ;  the  amount  of  the  judgment  having  been  dep- 
sited,  and  the  material  facts  contained  in  the  answer,  denyiif 
the  equity  of  the  bill,  not  being  within  the  personal  knowledge 
of  the  defendant 

The  cause  came  on  for  final  hearing  at  January  term, 
eighteen  hundred  and  forty-four,  upon  bill,  answer,  replication 
and  proo&. 

V 

/.  IL  Williamson  and  T  room,  for  complainants. 

H.  WT  Greetij  for  defendant. 

Cases  cited  by  complainants*  counsel,  in  support  of  the  jwi^ 
dicuon  of  the  court:  2  Vern,  146;  Free  in  Chan.  233;  3 £f* 
Cas.  Ab,  159;  2  P.  TF.  424  ;  I  Vesey.sen.  2S9;  2  Fejqfr 
135 ;  2  Atkyns,  190 ;  3  P.  W.  394  \\Sck.and  Ltf.  201;  1 
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Chan.  49 ;  3  Ibid,  275 ;  6  76id,  87 ;  2  Wash.  265 ;  2 
312;  3  Dess.  300, 322 ;  2 /oAn.  Chan.  202;  5  Paige, 
)  Paige^  630 ;  8  Vesey,  283 ;  18  Vesexf,  483  ;  13  Vesey, 
)  Vesey,  219 ;  14  John.  501 ;  I  Story's  Eq.  199,  «cc. 
5  Vesey,  sen.  165;  14  JoAn.  510 ;  13  Vesey,  51 ;  I  Fe- 
ri.  19;  18  Vesey,  12;  1  Fe5(?y  and  B.  195;  1  £fcw. 
lun.  69;  2  Fc^ey,  5cri.  627;  2  Fe^ey,  292  ;  2  Atkyns, 

1  iRory'*  %.  j?ec.  230 ;  1  Swans.  137 ;  4  Dew.  350 ; 
I,  346,  355 ;  I  Story^s  Eq.  sec.  236. 

«  cited  by  the  defendant's  counsel :  1  Vern.  176,  note  2 ; 
ft.  316;  2  Vern.  436;  2  i4fA:y/w,  319;  7  Z?.  and  J5?. 
J  Pricey  341  ;  1  JoAn.  CAan.  96,  323 ;  6  /o/*n.  CAan. 

2  IFa^A.  258,  344 ;  1  Rand.  478 ;  2  Mnnf.  t  ;  3 
.  212. 

c  Chancellor.  John  Lake,  administrator  of  John 
deceased,  sued  Garret  Roach  and  John  McCauley,  exec- 
Ac.  of  John  Powers,  deceased,  in  the  court  of  common 
3f  the  county  of  Warren,  upon  a  sealed  bill,  purporting 
re  l>een  made  by  the  testator,  and  dated  June  twenty- 
eighteen  hundred  and  thirty-seven,  for  one  thousand 
mdred  dollars,  payable  to  John  Butler,  his  executor,  ad- 
rator  or  assigns,  six  months  after  date,  with  interest, 
this  suit  the  executors  of  Powers  pleaded  non  est/actum, 
uress  yer  minds. 

the  term  of  February,  eighteen  hundred  and  forty,  the 
was  tried  and  a  verdict  rendered.  Judgment  nisi  enter- 
favor  of  the  plaintiffs  for  the  amount  of  principal  and  in- 
due on  the  sealed  bill. 

iile  to  show  cause  why  the  verdict  should  not  be  set  aside 
new  trial  granted,  was  taken,  but  after  argument,  was 
d,  at  the  term  of  August,  eighteen  hundred  and  forty, 
ction  was  then  brought  in  the  Warren  circuit  court, 
3t  Roach  and  McCauley,  upon  the  judgment,  suggesting  a 
tavit. 


468  CASKS  IN  CHANCERY, 

[Ez'n  of  PDwera  t.  Adm'r  of  Butler.] 

The  executors,  defendants  at  law,  have  filed  their  bill  in  tUi 
court,  to  restrain  the  administrator  of  Butler  from  proceeding 
any  further  upon  the  said  judgment,  or  in  the  action  brougin 
upon  it,  and  from  any  other  proceeding  at  law  touching  the 
said  matter. 

The  bill  of  complaint  charges  that  the  sealed  bill  was  obtained 
fraudulently  and  witiiout  any  consideration,  and  when  the  said 
.lohn  Powers  was  intoxicated,  and  not  capable  of  knowing  what 
he  did ;  and  that  a  certain  deed  of  conveyance  of  a  &rm,  bm 
Powers  to  Butler,  was  also  obtained  fraudulently,  and  withooC 
any  consideration,  when  Powers  was  intoxicated  and  incapafak 
of  transacting  business  or  of  disposing  of  his  property,  and  by 
tlireats  of  personal  violence,  and  tiirough  fears  of  bodily  hann ; 
.^nd  that  Butler  had  extorted  money  from  Powers,  by  threats  of 
violence,  and  had  purloined  his  books  of  account  containing 
charges  against  himself,  and  divers  papers,  including  several 
promissory  notes.  And  it  is  further  alleged,  that  at  the  time  of 
the  trial,  the  compleunants  were  wholly  ignorant  of  the  maUen 
so  charged,  and  have  since  discovered  new  and  material  eri- 
dence  respecting  the  same.  And  the  prayer  is  for  relief  agaiaii 
the  judgment,  or  any  proceeding  thereon ;  and  for  an  acoooit 
of  the  notes  purloined,  money  advanced,  &c.  The  cause  ii 
now  on  final  hearing,  upon  the  bill,  answer,  replication  and 
proofs,  the  amount  of  the  judgment  having  been  deposited  here. 

The  first  question  is,  whether  this  court  should  interfere  in 
this  case  and  restrain  the  party  from  enforcing  his  judgment  at 
law? 

New  trials  were  granted  by  courts  of  law  at  a  very  early  date, 
as  early,  at  least,  as  the  year  sixteen  hundred  and  fifty-five, 
and  even  before  that  time,  as  appears  from  Slade*s  case,  Siyk) 
138,  and  by  a  remark  of  Glynn,  chief  justice,  in  Wood  v. 
Gunston,  Style^  446 ;  although  no  report  is  found  further  back, 
as  the  old  books  do  not  contain  reports  of  the  determinations 
made  by  the  court  upon  motions :  Bright^  Ex'r^  v.  fynoffj 
1  Burr.  394. 

But  for  a  long  time  the  rules  for  granting  new  trials  were  held 
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with  a  strictness  so  intolerable,  that  parties  were  driven  into  a 
court  of  equity,  to  have,  in  effect,  a  new  trial  at  law  upon  a 
mere  legal  question,  because  the  vei^dict,  under  aU  circumstan* 
ces,  ought  not  to  conclude :  Ibidf  394,  6. 

Subsequently,  these  rules  have  been  relaxed,  until  the  jurist 
«liction  has  become  well  established,  and  is  frequently  exercised 
at  law,  upon  equitable  as  well  as  legal  grounds ;  so  that  in  al- 
most every  case  where  the  court  are  satisfied  that  there  are 
strong  probable  grounds  to  suppose  that  the  merits  have  not 
been  fairly  and  fully  discussed^  and  that  the  decision  is  not 
agreeable  to  the  justice  and  truth  of  the  case,  they  will  grant  a 
new  trial :  3  lUm:/:.  Com.  392  ;  (i  7\  li.  638 ;  2  Arch.  Pr.  222; 
Hatch iuitau  v.  Colfimnn,  5  HaU.  74. 

Upon  an  examination  of  the  numerous  authorities,  most  of 
which  have  been  referred  to  by  the  counsel  in  this  cause,  it  will 
1)6  seen,  that  as  the  courts  of  law  have  extended  tlieir  jurisdic- 
tion over  this  subject,  the  courts  of  equity  have  withdrawn  their 
jurisdiction  from  it.  And  this  is  in  accordance  with  the  general 
principle,  that  where  a  court  of  law  can  furnish  an  adequate 
remedy,  a  court  of  equity  will  not  interfere. 

Hence  it  has  become  the  settled  doctrine  of  the  English 
chancery,  not  to  relieve  against  a  judgment  at  law  on  the 
ground  of  its  being  contrary  to  equity,  unless  the  party  aggrie^ 
ved  was  ignorant  of  the  fact  in  question  pending  the  suit,  or  it 
could  not  have  been  received  as  a  defence :  Williams  v.  Lccj 
3  Aikyns,  223. 

in  Baleman  v.  Willne.  1  Sch.  and  Lef,  201,  lord  Redesdale 
said,  "  There  are  cases  cognizable  at  law,  and  also  in  equity, 
and  of  which  cognizance  cannot  be  effectually  taken  at  law, 
and  therefore  equity  does  sometimes  interfere ;  so  where  a  ver- 
dict had  been  obtained  by  fraud,  or  where  a  party  has  possessed 
himself  improperly  of  something  by  means  of  which  he  has  an 
unconscientious  advantage  at  law,  which  equity  will  either  put 
out  of  the  way  or  restrain  him  from  using ;  but  without  circum-^ 
stances  of  that  kind  I  do  not  know  that  equity  ever  does  inter- 
fere to  grant  a  new  trial  of  a  matter  which  has  already  been 
40 
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discuBsed  there,  and  over  which  the  courts  of  law  can  have  fall 
jarisdiction.'^ 

The  same  learned  jurist  adds,  "  It  is  not  sufficient  to  show 
that  injustice  has  been  done,  but  that  it  has  been  done  under 
circuitistances  which  authorize  this  court  to  interfere ;  because, 
if  a  matter  has  already  been  investigated  in  a  court  of  justice 
according  to  the  common  and  ordinary  rules  of  investigation,  a 
court  of  equity  cannot  take  upon  itself  to  enter  into  it  again." 

This  doctrine  has  been  fully  recognized  in  the  United  States. 
In  the  Marine  Insurance  Co,  v.  Hodgann,  7  Crunch^  336, 
chief  justice  Marshall  said,  Without  attempting  to  draw  any 
precise  line  to  which  courts  of  equity  will  advance  and  which 
they  cannot  pass,  in  restraining  parties  from  availing  themselves 
of  judgments  obtained  at  law,  it  may  safely  be  said,  that  any 
fact  which  clearly  proves  it  to  be  against  conscience  to  execute 
a  judgment,  and  of  which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law,  or  of  which  he  might  have 
availed  himself  at  law  but  was  prevented  by  fraud  or  accident^ 
unmixed  with  any  fraud  or  negligence  in  himself  or  his  agent, 
will  justify  an  application  to  a  court  of  chancery. 

In  Lansing  v.  Eddy,  1  John,  Chan,  R,  51,  chancellor  Kent 
adopted  the  same  rule.  And  in  Simpson  v.  Ilart^  Ibid,  98,  9, 
he  reiterates  it  more  at  length,  and  cites  I  Johns,  Coses,  436, 
6  T,  R,  471,  and  1  Sch,  and  Lef,  201. 

The  decree  in  Simson  v.  Hart  was  reverse<l  in  the  court  of 
errors,  (see  14  John,  R,  77,)  but  Spencer,  chjef  justice,  who 
delivered  the  opinion  of  the  majority  of  the  codrt,  ap[)roved  of 
the  principles  cited  by  chancellor  Kent,  but  denied  their  appli- 
cability to  that  case.    See  also  Duncan  v.  Lyon,  3  J;hn.  C,R, 
356,  7 ;  Foster  v.  Wood,  6  John.  C,  R.  90 ;  Floyd  v.  Jayne, 
Ibidy  482 ;  Norton  v.  Woods,  5  Paige,  249 ;  Winthrop  et  al,\' 
Loubat,  3  Dess,  324,  5 ;  Noland  v.  Cromwell,  4  Mftnf,  155; 
nnd  as  to  the  LJiligeiice  required,  see  Glover  v.  IJedge.^,  SaxtoHi 
il9. 

These  principles,  in  my  judgment,  are  in  accordance  with 
equity  and  sound  sense,  and  should  govern  this  case. 
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^(y  therefore,  it  shall  appear  that  facts  exist  which  render  it 
inequitable  in  the  plaintiff  at  law  to  enforce  his  judgment,  and 
that  those  facts  could  not  avail  the  defendants,  either  by  reason 
of  the  rigid  rules  of  law,  or  by  fraud  or  accident,  or  by  reason 
of  their  being  unknown  to  them  in  time  for  that  purpoeei  with- 
out any  fraud  or  negligence  on  their  |)art,  then  the  plaintiff  must 
be  restrained,  otiierwise  not. 

If  the  sealed  bill  were  obtained  by  fraud  and  imposition,  the 
judgment  upon  it  cannot  in  conscience  be  enforced. 

Nor  if  it  were  procured  by  threats  of  personal  violence  and 
injury,  or  under  the  influence  of  extreme  terror  or  of  apprehen- 
sion, although  short  of  duress.  In  such  case,  the  party  is  not 
a  free  agent,  and  the  instrument  is  not  his  deed.  He  is  said  to 
stand  in  rinn/lis.  And  the  rule  of  equity  is,  where  a  party  is 
not  a  free  agent,  and  is  not  equal  to  protecting  himself,  the  court 
will  protect  him :  2  Story^s  Eq.  (3rf  edition,)  239,  and  cases 
cited  in  note  2. 

But  if  the  evidence  of  the  fraud,  or  threats  of  violence,  or 
undue  influence  were  known,  or  with  due  diligence  might  have 
b^n  known  to  the  party  defendants  in  time  to  be  used  at  law, 
and  were  such  as  the  court  ought  to  have  taken  notice  of,  then 
this  court  cannot  interfere,  even  if  the  judgment  is  against  con- 
science. In  such  case  the  party  must  seek  redress,  if  he  is  en- 
titled to  any,  in  a  court  of  appellate  jurisdiction. 

Let  us  examine  the  facts  of  the  case,  and  inquire,  first, 
ivhether  the  judgment  is  against  conscience ;  and  if  so,  then 
whether  it  is  a  case  in  which  this  court  should  interfere. 

James  McTier,  the  scrivener  and  subscribing  witness  to  the 
sealed  bill,  testifies,  that  the  old  man  (Powers)  had  spoken  to 
him  before  about  making  a  bond  to  Butler  for  one  thousand 
dollars,  but  that  nt  the  time  it  was  drawn  he  directed  it  to  be 
made  for  tifteen  hundred  dollars ;  that  he  saw  him  make  his 
mark  to  it,  and  that  he,  McTier,  subscribed  his  name  as  a 
vntness  to  it.  lie  does  not  remember  of  reading  it  over  to  him, 
nor  of  the  old  man's  putting  his  hand  upon  the  seal;  but  being 
iccuetomed  to  transact  such  business,  and  to  read  over  such 
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instruments,  before  tbeir  execution,  he  thinks  he  read  thb  over 
to  Powers ;  and  seeing  the  seal  to  it,  he  presumes  that  Powers 
must  have  acknowledged  it  to  be  his  hand  and  seal  for  the  par- 
poses  therein  mentioned.  That  the  old  man  made  his  mark 
instead  of  signing  his  name,  because  of  the  defect  of  his  eye- 
sight ;  and  that  he  said  he  could  not  see  through  any  glasses  be 
had  ever  seen.  And  he  thinks  the  bond  was  delivered  to  Butler 
or  his  wife.  That  the  old  man  at  the  time  seemed  rational  and 
willing  that  the  writings  should  be  made,  although  he  was  too 
old  to  look  over  them. 

This  is  the  evidence  of  the  instrumental  witness,  and  upon  it 
the  jury  had  a  right  to  find  the  due  execution  of  the  bond. 

Unless  something  further  can  be  shown,  the  judgment  can- 
not be  considered  as  against  conscience. 

Upon  further  examination,  it  appears  that  the  deed  was 
drawn  and  executed  on  the  same  day  with  the  bond,  but  not 
on  the  day  it  bears  date. 

He  says  the  deed  was  read  over  to  Powers  before  execution, 
and  that  he  made  his  mark  to  it  and  acknowledged  it  to  be  bis 
hand  and  seal,  and  that  he  (McTier)  and  Thomas  Butler 
signed  their  names  as  witnesses  to  it 

The  subject  of  the  execution  of  the  deed  is  introduced  into 
the  complainant's  bill,  not  for  the  purpose  of  setting  aside  the 
deed,  for  tiial  will  devolve  upon  the  heirs  or  creditors  of  Powers, 
but  to  enable  the  complainants  to  resort  to  other  testimony 
respecting  it,  and  thereby  more  fully  to  develope  the  alleged 
fraud  in  procuring  the  bond. 

With  this  rule,  Abraham  Stiers,  one  of  subscribing  witnesses 
to  the  deed  is  called,  and  he  says  that  he  was  at  Butler's,  where 
Powers  then  lived,  the  day  before  the  deed  was  executed ;  that 
something  was  said  about  signing  the  deed,  and  Powers  said 
he  would  not  sign  it  till  he  got  some  papers  which  Butler  bad 
of  his.  He  thought  the  old  man  not  calculated  to  do  business 
altogether  correct ;  but  could  not  say  he  was  or  was  not.  He 
thought  him  incapacitated  by  drinking  and  old  age,  and  had 
understood  be  had  been  drinking  "a  speU  back,  pretty  bard,*^ 
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«K  was  sober  at  that  time,  for  any  thing  he  knew ;  that  Butler 
poke  to  him  middling  sharp,  and  he  thought  he  showed  some 
sar  of  Butler,  but  that  Butler  spoke  to  him  more  sharply  on 
bat  day  than  on  the  day  the  deed  was  executed.  He  says  he 
ras  there  the  next  day  in  the  morning,  but  not  on  the  day  the 
eed  bore  date,  that  Lake  was  there  also,  and  read  over  the 
eed  to  Powers,  and  Powers  said  it  was  right,  and  that  be  then 
lade  his  mark  to  it,  and  Lake  and  he  witnessed  it. 

On  the  day  before  the  execution  of  the  deed,  21iba  Osmao 
raa  present  at  the  time  Stiers  speaks  of,  and  before  Stiecs  came ; 
.0  says  he  was  sent  for,  and  Powers  told  him  he  wanted  to  see 
lim,  that  he  was  going  tp  make  a  deed  to  Butler  for  that  place; 
tiat  Butler  had  his  papers,  and  if  he  would  not  give  them  up, 
e  would  never  sign  the  deed ;  and  added,  '<  If  he  misses  this 
hance,  he  may  never  have  the  opportunity  again ;  I  am  an  old 
3an,  with  one  foot  in  the  grave  and  the  other  trembling  over 
9  and  I  may  perhaps  die  before  to-morrow  morning."  He 
ays  Butler  was  drunk,  and  used  harsh  language  to  Powers^ 
nd  told  him  to  "  shut  up  his  shell."  That  Powers  was  soberj 
nd  so  far  from  being  terrified  by  Butler's  language,  he  said  he 
^as  a  saucy  impudent  puppy,  and  rather  made  a  little  threat 
fith  his  cane  if  he  did  not  hold  his  tongue. 

This  is  the  language  arul  conduct  of  a  sober  rational  man, 
nd  if  true,  shows  thai  Powers  contemplated  the  execution  of 
\ie  deed,  but  had  a  good  reason  for  not  doing  so. 

Mrs.  Butler  then  went  up  stairs  and  brought  down  some  pa- 
ers,  among  which  were  two  deeds,  one  from  Lake  to  Powers,, 
nd  the  other  the  deed  he  was  going  to  give  to  Butler,  two  old 
rills  and  other  papers  that  the  witness  did  not  particularly  no- 
ice.  The  deed  to  Butler  was  read  over  by  Osman,  and  Powers 
ppeared  satisfied ;  and  it  would  seem  that  Powers  was  then 
/iUing  to  sign  the  deed,  but  Osman  recommended  him  to  wait 
ill  next  morning.  He  did  so,  and  on  the  next  morning  the 
eed  was  executed,  as  before  stated.  Other  conversations  be^ 
jveen  the  witness  and  Powers  at  this  time,  show  intelligence^ 
nd  memory,  and  a  sound  and  disposing  mind. 
40* 


474  CASES  IN  CHANCERY, 

[Es*ni  •f  Powen  ▼.  Adm'r  of  Butler.] 

This  witnese  8ays  that  McTiePs  name  wae  not  aubecribed  to 
the  deed  at  the  time  he  read  it  to  Powers ;  he  is  sure  of  it,  and 
he  thinks  Butler's  name  was  not  there.  That  he  understood 
from  some  of  the  fieimily,  that  McTier  went  down  the  same 
evening  and  witnessed  them. 

If  this  statement  is  correct,  it  goes  fieir  to  disttirb  our  ecnli- 
dence  in  McTier,  and  throws  suspicion  over  his  whole  conduct 
But  it  will  not  do  to  condemn  a  witness  upon  the  declarations  of 
third  persons,  and  they  perhaps  interested  to  make  them;  and 
then  it  becomes  a  question  who  is  right  about  the  signatures  of 
the  subscribing  witnesses,  McTier  or  Osnian  1  McTier  being 
the  scrivener,  accustomed  to  the  transaction  of  business  of  tbi» 
kind,  is  more  likely  to  have  recollected  so  important  a  feet  as  the 
signing  his  name  as  a  witness,  than  Osman  to  recdkct  wh^er 
it  was  signed  to  a  paper,  which  he  was  merely  called  upon  to 
read,  without  having  his  attention  called  particularly  to  that 
pari  of  it ;  at  least  it  is  safe  to  say  that  his  testimony  upon  this 
point  is  not  overcome  by  that  of  Osman. 

Nor  do  I  conceive  it  to  be  disturbed  by  the  transactions  at  the 
time  of  executing  the  deed,  and  the  day  previously,  as  narrated 
by  Stiers,  and  more  fully  detailed  and  expfoined  by  Osman. 

But  there  are  irregularities  apparent  upon  the  face  of  the  pa- 
pers, incongruities  in  the  statement  of  McTier  in  relation  to 
them,  and  which  are  urged  as  bearing  strong  evidence  of  fraud. 
He  says  the  deed  and  bond  were  drawn  and  executed  on  the 
same  day,  yet  they  bear  different  dates,  and  the  deed  executed 
twice,  and  was  proved  before  a  judge  on  a  day  prior  to  the  date 
of  the  bond.  A  blank  seems  to  have  been  left  in  the  bond  for 
the  sum  to  be  secured,  although  the  obligor  sat  by  when  it  was 
drawn.  There  are  several  erasures  in  the  deed,  which  under 
some  circumstances  would  be  very  naturals  Of  these  and 
some  other  similar  irregularities,  the  witness  can  give  no  ex* 
planation,  although  an  expiation  is  so  very  desirable,  and  would 
perhaps  go  so  far  to  sustain  his  testimony. 

But  it  must  be  remembered  that  a  period  of  three  and  a  half 
years  elapsed  between  the  execution  of  the  instruments,  aad 
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^ivitig  the  testiraotiy ;  and  it  is  not  surprising  that  many  of  the 
particulars  of  the  transaction  should  have  been  forgotten. 
lAany  things  are  done  too,  contrary  to  the  usual  course  of  busi- 
[lesB,  either  through  the  want  of  skill  in  the  agent,  or  to  satisfy 
the  caprice  of  the  principal.  Yet  if  they  are  not  inconsistent 
with  £Giir  dealing,  we  cannot  regard  them  as  fatal. 

Some  attempt  has  been  made  to  impeach  the  witness,  on  the 
pound  of  intemperance;  but  whatever  may  have  been  his 
liatnts,  there  is  no  proof  of  intoxication  at  the  time  of  draw- 
ing these  papers.  Indeed  the  penmanship  itself,  raises  a  pretty 
lak  presumption  to  the  contrary. 

The  statements  made  by  him  to  Mrs.  Henderson  in  eighteen 
luindred  and  thirty-nine,  that  Vo^en  would  hold  up  his  haild 
Mdd  say, "  look  at  those  little  gnats  and  wafers  flying  aboUt^4to«^ 
nay  all  have  been  true,  and  yet  they  do  not  impeach  the  credit 
>f  the  witnesb  nor  the  capacity  of  the  grantor.  Dr.  Gale  tells 
OS  that  in  eighteen  hundred  and  thirty-five,  the  old  man's  eye- 
nght  was  defective,  so  that  when  he  looked  at  objects  suddenly, 
It  a  distance,  they  did  not  appear  right  to  him ;  there  was  an 
Uosion  and  errors  in  vision,  but  ^when  he  fixed  his  eye  on  afi 
sbject  it. appeared  right  The  same  affection  increased,  might 
muse  the  appearances  of  which  he  spoke  oti  this  and  on  some 
)ther  occasions. 

But  another  witness  testifies  that  Powers  was  intoxicated  on 
he  day  that  McTier  says  the  bond  was  executed.  It  may  have 
t)een  so,  but  on  comparing  the  testimony  with  that  of  others,  it 
will  be  found  that  diis  witness  cameivith  Van  Horn,  who  had 
m  account  to  settle  with  Powers,  and  came  in  towards  sun 
lawn.  McTi^  says  the  papers  were  all  drawn  and  executed 
Mfore  Van  Horn  came  in.  This  does  not,  consequently,  con^ 
iradict  McTier's  statement  as  to  the  situation  or  capacity  of 
Pdfwers. 

But  we  are  not  left  to  determine  the  veracity  of  MoTier 
nor  the  capacity  of  Powers  upon  this  evidence  alone. 

Lake,  the  defendant,  in  his  answer,  denies  that  the  bond  and 
leedy  or  either  of  them^  were  obtained  by  fraud  and  impositiooi 
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or  threats  of  personal  violence)  or  while.  Powers  was  in  a  state 
of  intoxication.  He  admits  that  they  were  given  without  valu- 
able consideration,  but  that  Powers  informed  him  that  tlie  con- 
sideration of  the  deed,  and  of  a  certain  sealed  bill  or  obligation 
be  had  given  to  Butler,  was  to  make  him  equal  to  Francis 
Longworth,  who  had  married  another  niece  of  Powers,  and  to 
whom  he  had  advanced  about  two  tliousand  dollars  m  cash ; 
and  that  he  had  considered  the  situation  pf  Butler's  feunily,  and 
that  it  would  be  unjust  for  the  two  children  he  had  by  his  sec* 
end  wife,  to  stand  back  in  the  division  of  their  father's  estate, 
and  see  the  children  of  the  first  wife  take  the  whole ;  that  he 
was  well  pleased  with  the  conduct  of  Butler's  second  wife,  and 
with  her  treatment  of  the  children,  &c.  He  further  slates  thai 
he  read  over  the  deed  to  Powers,  and  informed  him  of  the  con* 
tents  of  it,  when,  in  his  judgment,  he  was  fully  competent  to 
transact  any  business ;  that  he  acknowledged  that  he  signed, 
sealed  and  delivered  the  same  as  his  voluntary  act  and  deed,  for 
the  uses  and  purposes  therein  expressed;  that  he  made  his 
mark  because  he  was  unable  to  write  his  name  without  great 
difficulty ;  and  that  he  did  not  acknowledge  it  before  a  proper 
officer  because  he  was  decrepit  and  lame,  and  could  not  well 
get  into  a  wagon,  but  requested  him  and  Stiers  to  witness  it, 
and  they  did  so. 

Now  this  is  stated  upon  the  knowledge  of  the  defendant,  aorf 
is  responsive  to  the  bill,  and  must  be  taken  as  true,  unless  over- 
come by  competent  testimony.    He  not  only  gives  his  opinioo 
of  the  capacity  of  Powers,    but  narrates  conversations  from 
which  we  can  judge  of  it. 

In  corroboration  of  his  statement,  we  have  the  certificate  of 
the  proof  of  the  deed  before  judge  Johnson,  by  Lake,  at  a  time 
when  he  had  no  connexion  with  these  parties. 

Judge  Johnson  also  states,  that  after  the  proof  of  the  deed. 
and  not  long  before  Butler's  death.  Powers  sent  for  him  aod 
proposed  to  buy  of  him  a  piece  of  land  adjoining  the  Lake 
farm,  and  said  he  had  given  that  farm  to  Butler,  and  he  want* 
ed  the  lot  to  add  to  it  and  to  have  it  conveyed  to  Butler.    Tb^y 
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igreed  upon  the  price  of  the  land  and  for  the  conveyance,  but 
the  conveyance  was  neglected,  and  Butler  soon  after  died,  and 
t  was  never  made. 

He  says  Powers  was  sober,  and  he  thought  competent  to  do 
Misiness,  as  much  so  then  as  when  he  usually  saw  him. 

If  this  statement  is  correct,  it  shows,  at  least  capacity  enough 
;o  make  a  bargain,  and  continued  good  will  towards  Butler, 
ind  while  in  this  state  of  mind,  he  distinctly  recognizes  the 
icmveyance  of  the  Lake  farm  to  Butler. 

It  appears  very  dearly  that  Powers  had  long  been  an  intem- 
lerate  man,  and  that  after  his  removal  to  Butler's,  his  intem- 
lerance  increased ;  that  Butler  and  his  wife  were  also  in  habits 
if  beastly  drunkenness,  and  when  they  all  drank  together, 
hey  generally  quarrelled,  and  often  had  pitched  battles,  in 
vhich  the  old  man  usyally  fared  the  worst,  and  was  sometimes 
neiy  badly  hurt. 

When  Butler  was  drunk,  which  seems  to  have  been  nearly 
svery^day,  he  used  abusive  and  threatening  language  to  the 
Ad  man ;  and  when  the  old  man  was  drunk,  he  seems  to  have 
leiln  terrified  by  it.  But  I  cannot  discover  in  any  of  the  testi- 
nony,  that  Butler,  when  sober,  used  such  language ;  or  that 
Powers,  when  not  intoxicated,  was  ever  put  in  fear  by  it ;  or 
liat  any  ylolence,  or  any  harsh  words  were  used  when  both 
w^e  sober;  oti  the  contrary,  it  appears  that  at  such  times  they 
irere  very  friendly,  and  that  up  to  the  time  of  executing  the  deed, 
It  least,  Powe;r6  seems  to  have  regarded  Butler's  family  with  great 
Aterest,  iEtnd  ev^n  just  before  Butler's  death  was  willing  to  pro^ 
iride  further  for  them,  by  adding  to  the  farm  already  conveyed. 

It  appears  to  me,  therefore,  that  the  charge  of  fraud  and  vio- 
lence, in  procuring  the  bond  and  deed,  is  not  sustained  by  the 
evidence. 

It  is  clearly  shown  that  the  old  man  had  a  fother's  care  over 
Butler  and  his  family,  from  the  time  of  their  arrival  in  Phila- 
delphia ;  that  he  bore  with  his  waywardness  and  abuse  with 
more  than  a  father's  patience,  and  it  is  not  surprising  that  en- 
tertaining such  feelings,  he  should,  upon  being  reconoiled  after 
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a  quafrel,  give  him  almost  anything  he  asked.  Such  demuA 
did  not  amount  to  extortion,  nor  such  treatment  to  duren  or 
even  intimidation. 

It  must  be  borne  in  mind  also,  that  PoweiB,  long  before  the 
execution  of  the  papers,  had  designed  not  only  to  provide  for 
Butler,  but  largely  to  endow  him,  and  accordingly  we  fiud  dial 
as  early  as  the  winter  before  Butler  moved  upon  the  Lakr 
farm,  Powers  determined  to  give  him  a  farm,  and  proposed  to 
Charles  Bartles,  esquire,  to  sell  one  to  Butler,  and  thai  he  would 
pay  for  it,  provided  the  price  did  not  exceed  three  thoaeiDd 
dollars ;  and  at  the  time  of  this  proposal,  he  stated  in  substance 
what  the  defendant  says  he  stated  to  him,  of  his  intentions  and 
feelings  toward  the  family.  And  I  think  it  is  feirly  sbowB 
that  he  entertained  these  kind  feelings  and  intentions  up  to  the 
time  of  executing  the  bond  and  deed. 

After  that,  during  their  reveb,  in  their  quarrels,  he  denied  the 
validity  of  the  bond,  and  in  his  will  he  solemnly  declared  it  void. 

It  is  difficult  to  reconcile  these  declarations  with  his  fanner 
acts.  The  increased  brutality  of  the  family,  after  the  execu- 
tion of  those  instruments,  woiild  naturally  make  him  repeat  hv 
kindness  to  them ;  but  if  I  have  taken  a  proper  view  of  the 
case,  his  repentance  came  too  late ;  his  declarations,  at  toy 
rate,  cannot  absolve  the  bond. 

The  evidence  that  Butler  told  Powers  he  need  not  pay  the 
bond  unless  he  chose  to  do  so,  is  too  vague  and  indefinite  to 
affect  the  case.  And  the  alleged  declaration  of  Lake  to  Smith 
and  Wookon,  "  that  there  was  a  flaw  in  the  bond,  and  there 
would  be  no  difficulty  about  it,"  even  if  there  were  no  conffict 
of  testimony,  nor  denial  of  it  in  the  answer,  ought  not  oUier- 
wise  to  affect  it  than  to  afford  the  executors  some  excuse  for  not 
being  more  fully  prepared  for  trial. 

His  saying  there  was  a  flaw  in  the  bond,  cannot  vitiate  or 
discharge  it. 

Again.  It  is  charged  that  certain  notes  and  hooks  of  ac- 
count of  Powers  were  purloined  by  Butler. 

As  to  the  books,  there  is  no  satisfactory  evidence  that  any  of 
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iver  came  to  Butler's  hands ;  the  defendant  says  he  never 
knew  of  any.  • 

re  were  three  notes  which  came  to  his  possession.  One 
t  Murphy,  taken  at  the  vendue,  and  said  to  have  been 
rred  to  him,  with  other  things,  for  twenty-6ve  cents ;  one 
t  Seal  and  Chamberlain,  which,  according  to  the  testi- 
of  David  Chamberlain,  Powers  had  given  to  him  ;  and 
ainst  James  Skinner,  which  Skinner  and  McTier  say 
I  also  gave  to  Butler. 

lout  stopping  to  inquire  into  the  validity  of  these  gifts,  or 
evidence  of  light  from  the  fact  of  possession,  I  cannot 
k  the  answer  of  the  defendant  upon  this  point,  corrobora- 
the  testimony  of  Margaret  Lake,  that  the  agents  of  Pow- 
eed  to  make  no  charge  of  them,  if  he  would  make  no 
against  Powers  for  board. 

Smith,  one  of  these  agents,  does  not  recollect  that  agree- 
)ut  he  does  not  pretend  to  have  a  distinct  recollection  of 
x>k  place  then,  and  says  that  he  was  infirm  at  the  time 
ug  his  testimony.  Without  questioning  his  veracity,  it 
sll  be  said,  that  Margaret  Lake's  testimony  on  this  point 
I  most  weight. 

St,  therefore,  refuse  to  direct  an  account  for  the  notes,  or 
I  on  the  books,  or  for  rents  or  moneys  paid,  as  well  be- 
f  the  want  of  evidence  of  the  existence  of  any  proper 
herefor,  as  of  a  sufficient  excuse  for  not  pleading  them 
:-off  to  the  action  on  the  bond. 

lis  view  of  the  case,  it  is  unnecessary  to  pursue  the  in*' 
irther,  as  it  is  obvious  that  this  is  not  a  case  in  which 
rt  should  interfere. 

bill  must  therefore  be  dismissed,  with  costs. 
I  the  allegation  of  the  insolvency  of  the  estate,  I  think 
ley  paid  into  court  should  remain  here  until  the  divi- 
)on  it  shall  be  declared,  and  the  amount  of  such  divi- 
en  paid  to  the  defendants.  But  if  any  question  shall 
on  that  point,  it  can  be  settled,  upon  an  application  for 
r  for  the  money. 
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THE  COURT  OF  CHANCERY 

OF  THE  STATS  OF  NBW^BRSBY, 
JANUARY    TERM,    1845. 


(JlarksoN  Runyon  v.  The  t^ARMERS  AND  Mechakics* 
Bank  of  NeW-Brunswick» 

The  reeeiverB  appointed  under  the  act,  Entitled,  "An  sot  to  prevent  fhuidf  tgr 
incorporated  companiee,**  derive  their  power  vfholly  from  the  lUU^ 
Thoy  have  no  authority  which  ii  not  conferred  by  the  act* 

It  is  not  neceBsary  that  the  power  should  be  expretsty  conferred.  It  if  rtC- 
Cient  if  it  can  be  fairly  implied  from  the  general  sdope  of  the  statute,  or  if ' 
incident  to  a  power  expressly  given. 

The  receitefS  have  power  to  administer  oaths  to  witnesses  in  matters  penAaf 
before  them,  which  they  are  empowered  by  the  statute  to  hear  and  dftir- 
mine. 

The  receivers,  in  the  admission  or  rejection  of  testimony,  ire  to  begonraid 

by  the  rules  of  evidence. 
The  rules  of  evidence  are  generally  the  same  in  equity  as  at  law. 

Jf£  W,  Green,  for  the  claimant. 

Vroofity  contra. 

The  Chancellor*    John  T.  Smith  and  ConitMtny  prcselil* 
ed  to  the  receivers  of  the  Farmers  and  Mechanics'  Bank  oi 
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New-Brunswick,  a  claim  against  the  said  bank  for  the  amouu^ 
of  a  check  for  three  thousand  one  hundred  dollars,  drawn  by 
Joseph  F.  Randolph  and  Company  upon  the  Mechanics'  Bank^ 
iog  Association  of  New- York,  on  the  sixteenth  of  Octoberi 
■cigfateen  hundred  and  thirty-nine ;  which  the  receivers  questions 
ed,  and,  after  hearing  the  testimony  of  the  claimants,  refused  to 
allow. 

From  the  determination  of  the  receivers,  the  claimants  ap^ 
pealed  to  the  chancellor,  whose  duty  it  is  made  by  the  statute  of 
the  sixteenth  of  February,  eighteen  hundred  and  twenty-nine^ 
(Ulmer^s  Dig.  36,  pL  23,)  in  a  summary  way  to  hear  and  de- 
termine the  matter  complained  of 

Upon  the  argument,  it  was  insisted  by  the  counsel  of  the  ap*- 
pellants,  that  the  receivers  have  no  power  to  sit  in  judgment 
upon  the  matter  in  question,  nor  to  administer  an  oath. 

The  receivers  derive  their  power  wholly  from  the  statute  un- 
der which  they  were  appointed,  and  have  no  authority  which 
is  not  conferred  by  it.  But  this  power  need  not  be  expressly 
conferred  ;  if  it  can  be  fairly  implied  from  the  general  scope  of  ^ 
the  statute,  or  as  incident  to  a  power  expressly  given,  it  is  suf^ 
ficienU 

The  statute  is  not  explicit  upon  the  subject  of  administering 
an  oath  upon  the  investigation  of  claims  ^  but  it  confers  the 
power  to  hear  and  determine  claims  presented  to  them,  and  from 
their  determination  an  appeal  to  the  chancellor  is  given ;  and  it 
is  difficult  to  suppose  that  the  legislature  intended,  that  such 
determination  should  be  made  upon  the  mere  allegations  of'  the 
parties.  If  not  so  made,  it  must  be  on  oath  or  affirmation,  to 
be  administered  by  the  tribunal  before  which  the  matter  is  pend*- 
ing,  or  other  legal  evidence. 

And  I  see  no  reason,  upon  the  ground  of  interest  or  of  propria 
ety,  why  this  should  not  be  so.  A  receiver  is  an  indifferent  per- 
son between  the  parties :  WyaiCs  Prac,  Reg,  356.  He  should 
be.  and  generally  is,  wholly  disinterested  in  the  subject  matter 
of  the  suit :  Bert  net's  Master,  93.  He  is  an  officer  of  the  court: 
Jh  the  matter  of  Bvrlce^  {  BalL  and  B,  74.  He  is  but  a  crea«> 
41 
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ture  of  the  court,  {Edwardi  on  Rec.  3,)  the  hand  of  the  court, 
and  is  therefore  peculiarly  qualified  to  investigate  themattenin 
question,  and  to  ascertain  the  truth  of  the  allegations. 

The  claimants  had  the  right  to  submit  to  this  tribunal,  or  at 
their  pleasure,  to  the  verdict  of  a  jurjT,  on  an  issue  to  be  made 
up  between  the  parties,  under  the  direction  of  a  justice  o(  the 
supreme  court:  Elmer ^  35,  pi.  19. 

But  whether  this  construction  of  the  statute  be  correct  or  not, 
it  can  have  but  little  influence  upon  the  result  of  this  case.  If 
it  be  correct,  and  the  proofs  and  proceedings  were  coram  non 
judice^  then  the  claimants  are  here  without  proof  of  their  chiir^ 
and  must  fail. 

I  am  satisfied  with  the  form  of  proceeding  adopted  by  the 
receivers,  and  will  proceed  to  examine  the  merits  of  the  case. 
If  in  so  doing  it  shall  appear  that  the  claim  is  either  1^  or 
equitable,  I  will  allow  it. 

The  testimony  of  Carman  F.  Randolph,  a  witness  produeed 
on  the  part  of  the  claimants,  was  received  under  objection,  on 
the  ground  of  interest,  and  in  determining  the  case  was  rejected 
by  the  receivers. 

The  rules  of  evidence  arc  generally  the  same  in  equity  as  at 
law :  Manning  v.  Lechtncre,  I  Atk,  453 ;  Glynn  v.  Bank 
of  Englaudy2  Vesey^  sen,  41.  Ahd  questions  of  the  cofflp^ 
tency  and  incompetency  of  witnesses,  and  other  proofs,  the 
same  in  both  courts  :  2  Story^s  Eq,  913,  sec.  1527. 

'J'ho  receivers,  in  rejecting  the  testimony  of  this  witness,  did 
rightly,  whether  they  were  governed  by  the  rules  of  law  or  of 
equity.  He  had  a  present,  certain,  vested  interest  in  the  event 
of  the  suit ;  he  was  liable  to  the  claimants  for  the  same  demand, 
established  by  the  judgment  of  a  court  of  law;  and  if  this  claim 
should  be  allowed,  and  the  whole  or  any  part  of  it  paid  out  of 
ihe  assets  of  the  bank,  the  witness  will  pro  tanto  be  discharged 
from  his  liability  to  the  claimants. 

Nor  can  the  testimony  be  admitted  upon  the  ground  of  the 
agency  of  the  witness. 

The  rule  which  allows  an  agent,  ex  necessitate  rei^  to  give 
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evidence,  applies  only  to  agents  employed  in  the  ordinary  trans-, 
action  of  commerce:  Edmonds  v.  Lowe^  8  Bam.  and  Cress.. 
407;   15  Eiig.  Com.  Law  11.250. 

The  claim  then  must  rest  upon  the  other  proof  taken  in  the 
case.  From  this  it  appears,  that  a  twelve  month  prior  to  the 
dat^of  the  check,  the  bank  was  in  the  habit  of  redeeming  its  bills 
in  tlie  city  of  New- York,  and  by  its  president,  employed  the 
claimants  as  their  redeeming  agents,  and  was  to  allow  them 
for  their  trouble  one  quarter  of  one  per  cent,  and  to  deposite 
with  them  five  hundred  dollars  or  one  thousand  dollars,  and  to 
redeem  the  bills  daily. 

A  deposit  of  one  thousand  dollars,  which  was  considered  suf- 
ficient to  cover  the  amount  redeemed  in  any  one  day,  was  made 
with  the  agents  and  never  withdrawn. 

The  president  of  tlie  bank,  who  negotiated  this  matter,  told 
the  agents  that  his  son  or  some  one  for  him  would  call  and 
redeem  the  money  from  them.  A  pass-book  was  kept  between 
the  bank  and  its  agent,  which  was  generally  used  by  the  person 
who  went  to  Smith  and  Company  to  redeem  the  money. 

-  Under  this  arrangement,  the  money  was  redeemed  from  time 
to  time ;  and  Joseph  F.  Randolph  and  Company,  one  of  whom 
was  Carman  F.  Randolph,  the  son  of  the  president,  frequently 
received  it  and  sent  it  to  the  president ;  sometimes  the  president 
received  the  money  himself. 

It  would  seem  then,  that  Carman  F.  Randolph  was  thus  con- 
stituted the  agent  of  the  bank,  to  receive  the  bills  of  John  T. 
Smith  and  Company.  While  this  agency  was  in  continuance, 
J.F.Randolph  and  Company  gave  to  John  T.  Smith  and  Com- 
pany the  check  in  question,  the  amount  of  which  the  witness 
thinks  was  due  for  bills  before  and  about  that  time  delivered  by 
Smith  and  Company  to  Randolph  and  Company. 

What  became  of  the  bills  for  which  the  check  is  supposed  to 
have  been  given,  does  not  appear ;  whether  they  were  delivered 
to  the  bank,  or  again  pui  in  circulation  by  Randolph  and  Com- 
pany ;  nor  whether  any  entry  of  their  receipt  was  made  in  the 
pass-book.    Nor  does  it  appear  how  the  bank  usually  accounted 


484  CASES  IN  CHANCERY. 

fRnoyon  t.  Fiimnen  tnd  M eehanieif  Bisk  of  Naw-Bmiwiriek.l 

to  Smith  and  Company  fbr  the  bills  redeemed ;  whether  they 
were  paid  fbr  in  money,  or  credited  at  any  time  on  account  of 
the  deposit. 

The  question  then  arises,  were  these  persons,  beiog  thus  the 
a^nts  of  the  bank,  Smith  and  Company,  to  redeem  the  bills 
from  the  public,  and  Carman  F.  Randdph  to  receive  them  of 
Smith  and  Company,  acting  within  the  scope  of  the  authority 
ib  giving  and  receiving  this  check? 

They  were  agents  constituted  for  a  particular  purpose,  and 
could  not  bind  their  principal  if  they  exceeded  their  power :  2 
Kenfs  Corn.  484,  and  the  cases  there  referred  to. 

The  special  authority  must  be  strictly  pursued,  and  whoever 
deals  with  an  agent  constituted  for  a  special  purpose,  deals  at 
bis  peril  when  the  agent  passes  the  precise  limits  of  his  power : 
2  Kent,  484  ;  Feun  v.  Harrison,  3  T.  R.  757.     This  rule  will— 
apply  with  peculiar  force  to  the  claimants,  as  they  had  fnlfa 
knowledge  of  the  extent  of  the  power  of  Carman  F.  Randolph — 

Now  it  is  manifest  that  Smith  and  Company  were  not  author 

ized  to  let  bills  go  upon  the  credit  of  any  but  the  bank ;  and^i^ 
that  neither  J.  F.  Randolph  and  Company  nor  C.  F.  Randolpl^M. 
were  authorized  to  endorse  or  draw  for  the  bank. 

When,  therefore,  J.  F.  Randolph  assumed  to  pay  for  the  biO^v 
by  the  check  of  his  firm,  he  exceeded  his  authority.     If  J.  F  — 
Randolph  and  Company  were  acting  as  agents,  and  this  trans  — 
aiction  was  on  their  own  account,  the  result  is  the  same,  an  ex  — 
cess  of  power ;  and  so  likewise  did  Smith  and  Company  Exceed 
their  authority  when  they  received  the  check.     In  so  doing'^ 
they  relied  upon  the  responsibility  of  Randolph  and  Company" r 
and  must  therefore  bear  any  loss  consequent  upon  such  reliance- 

Such  construction  was  obviously  put  upon  the  transaction  by 
the  parties  themselves ;  for  although  Randolph  and  Company 
feiled  on  the  same  day  the  check  was  given,  and  the  bank  was 
still  going  on  in  business,  and  for  aught  that  appears  was  then 
aible  to  pay  the  amount  of  the  check,  yet  there  is  no  evidence 
of  any  claim  made  upon  the  bank,  or  upon  any  of  its  officers, 
or  of  notice  even  of  the  non-payment  of  the  check.    But  on  the 
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contrary,  Raadolph  and  Company,  then  confessedly  insolvent, 
were  prosecuted  by  Smith  and  Company  upon  this  claim  to 
judgment  and  execution,  and  only  money  enough  made  to 
about  cover  the  costs  of  suit.  And  two  years  after  the  date  of 
the  check,  it  is  presented  as  the  evidence  of  a  claim  upon  the 
funds  of  the  bank. 

On  mature -^deliberation  upon  the  whole  case,  I  am  satisfied 
that  the  claim  of  the  appellants  has  no  foundation  in  law  oc 
equity,  and  that  the  receivers  have  not  erred,  but  that  their  de- 
termination should  be  afSrmed,  with  costs. 
Decree  accordingly. 


Julia  Smith  v.  The  Executor  of  Rescarrick  Hoorb. 

1  hoagh  there  be  no  ezp'roM  eridenee  of  the  deliFory  of  an  antfuniiptial  agraa. 
ment,  and  thoagh  it  be  found  in  the  huiband*i  possaMJ^n  after  hie  death, 
ita  delivery  will  be  presumed,  if  its  due  execution  be  prored,  and  it  appear 
that  it  wai  recognized  by  the  husband. 

if  an  executor  receive  the  eficcts  of  his  testator,  without  applying  them  in 
due  course  of  administration,  his  estate  becomes  liable  for  the  money  to 
received,  and  his  executor  may  be  called  upon  in  equity  to  pay  the  legacies 
in  due  course  of  the  administration  of  the  assets  which  came  to  his  hands. 

Bill  for  the  recovery  of  a  legacy  bequeathed  to  the  com- 
plainant by  the  will  of  Ann  Wilson,  bearing  date  on  tlie  seven- 
teenth day  of  March,  eighteen  hundred  and  nineteen.  The 
bill  states  that  the  '\^'ill  was  made  by  virtue  of  an  ante-nuptial 
agreement,  entered  into  by  the  testatrix  previous  to  her  mar- 
riage with  her  intended  husband,  in  the  words  following,  to 
wit :  ^'  Memorandum  of  an  agreement  made  this  seventh  day 
of  February,  in  the  year  of  our  Lord  seventeen  hundred  and 
ninety-nine,  by  and  between  R.  W.  of  the  township  of  East 
Windsor,  of  the  one  part,  and  A.  B.  of  the  other  part,  witness- 
eih,  that  whereas  there  is  a  purpose  of  marriage  between  the 
said  R.  W.  and  A.  B.  the  said  W.  covenants  and  agrees  witb 
41* 
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the  said  A.  B.  that  she  shall  have  the  sole  right  of  all  the  iiKh 
ney,  goods  and  chattels,  rights  and  credits  she  is  now  possessed 
<if,  for  to  will  and  bequeath  the  same  to  whom  she  pleaseth,  if 
the  said  A.  B.  should  die  before  the  said  W. ;  and  if  the  said 
W.  dies  before  her,  she  is  to  have  the  whole  of  all  the  goods^ 
chattels,  moneys,  rights  and  credits,  and  no  part  of  what  she 
brings  to  him  to  be  his  estate.  And  it  is  further  agreed  to,  by 
the  said  A.  B.  to  and  with  the  said  W.  that  she  is  not  to  have 
any  right  of  dower  out  of  the  said  W.'s  estate,  if  he  should  die 
before  her,  excepting  what  the  said  W.  becpieathd  and  leaves 
her." 

That  the  said  R.  W.  afterwards,  and  on  the  day  of  the  date 
of  the  said  articles  of  agreement,  intermarried  with  the  said  A. 
B.  and  departed  this  life  about  the  twenty-fifth  day  of  Febru- 
ary, eighteen  hundred  and  twenty,  leaving  her  surviving. 

That  the  said  testatrix  appointed  Kescarrick  Moore,  and  h» 
wife  Sarah  Moore,  executors  of  her  said  will,  who  duly  proved 
the  same.  And  that  the  said  Rescarrick  Moore  possessed  him- 
'self  of  the  personal  estate  and  effects  of  the  said  testatrix,  to  an 
amount  more  than  sufficient  to  pay  her  just  debts,  funeral  aod 
testamentary  expenses  and  legacies.  That  the  said  Rescarrick 
Moore  died  on  or  about  the  first  day  of  May,  eighteen  hundred 
and  thirty-five,  having  appointed  the  defendant  sole  executor  of 
his  will,  who  duly  proved  the  same.  That  all  the  assets  be- 
fenging  to  the  estate  of  the  said  Ann  Wilson,  remaining  unad- 
ministered  in  the  hands  of  the  said  Rescarrick  Moore,  canoe  to 
the  hands  and  possession  of  the  said  Henry  A.  Moore;  and 
that  the  said  Henry  A.  Moore  possessed  himself  of  the  personal 
estate  and  elTects  of  the  said  Ann  Wilson,  to  an  amount  more 
than  sufficient  to  satisfy  her  legacies,  remaining  unsatisfied  bjr 
the  said  Rescarrick  Moore. 

The  defendant,  by  his  answer,  denies  all  knowledge  of  lh« 
ante-nuptial  agreement  set  out  in  the  complainant's  bill;  staUs 
that  at  the  time  of  executing  the  pretended  will,  she  was  a 
married  woman  ;  denies  that  the  said  Ann  Wilson  was  posseaa- 
ed  of  any  personal  estate  at  her  death ;  states  that  by  writtea 
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articks  of  agreement  between  R.  W.  the  husband  ef  the  said 
Ann  Wilson,  and  the  said  Rescarrick  Moore  and  Sarah  Moore, 
the  whole  of  the  personal  estate  of  the  said  Ann  Wilson  was 
transferred  to  the  said  Rescarrick  Moore  and  Sarah  Moort^ 
upon  consideration  of  their  maintaining  her  during  her'  life : 
that  none  of  her  estate  came  to  the  hands  of  the  said  R.  M. 
as  her  executor,  or  to  the  hands  of  this  defendant. 
Hearing  upon  bill,  answer,  replication  and  proofe. 

H.  W,  Green,  for  complainant, 

S,  R*  Hamilton  and  Vroom,  (or  defendant. 

The  Chancp:llor.  The  ante-nuptial  contract  is  safli- 
ciently  proved.  The  subscribing  fitnesses  being  dead,  their 
band-writing  subscribed  to  the  instrument,  and  also  the  hand- 
writing of  the  parties  is  proved.  There  is  no  express  evidence 
of  the  delivery  of  the  instrument,  and  it  was  in  the  possession  of 
Robert  Wilsob,  the  husband. 

But  he  spoke  of  it  as  a  valid  agreement,  and  allowed  his 
wife  to  use  and  manage  her  estate  in  accordance  with  its  terms. 
He  recognized  it  in  his  will,  and  it  is  fair  to  presume  that  it 
was  duly  delivered,  although  he  may  have  had  the  custody 
of  it. 

The  will  of  Ann  Wilson  was  a  good  execution  of  the  power 
reserved  by  the  ante-nuptial  contract:  Bradish  v.  Gibbs,  H 
John.  Chan,  R.  523,  and  the  cases  there  cited  ;  Emery  v. 
Neighbor,  2  Hals.  R.  142. 

The  informality  of  the  contract  does  not  destroy  it,  the  in- 
tention, and  not  the  form,  being  the  object  of  inquiry :  Wright 
v.  Englefield,  Ambler,  474  ;  Rippon  v.  Dawding,  Ibid, 
566. 

The  legacies  given  by  the  will  must  be  considered  good,  and 
must  be  paid,  if  her  estate  was  sufficient. 

It  is  said  that  she  conveyed,  in  her  life  time,  all  h^r  estate  to 
Rescarrick  Hoore  and  his  wife,  in  consideratbn  of  their  servi- 
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ces  in  taking  care  of  her  during  the  last  six  months  of  her 
life. 

The  instrument  made  for  that  purpose  by  her  husband,  lo» 
Moore  and  wife,  could  not  convey  her  estate ;  it  would  violater^ 
the  ante-nuptial  contract,  by  which  was  secured  to  her  the^ 
sole  right  to  will  or  bequeath  her  property  to  whom  sh&=^ 
pleased. 

Some  evidence  is  given  of  her  declarations  of  having  given^ 
the  property  to  Moore  and  wife,  and  her  regret  that  it  was  al^_ 
she  had  to  give  them  for  their  care  of  her. 

But  whatever  may  have  been  her  right  of  disposing  of  th^^ 
property  otherwise  than  by  will,  and  whatever  may  have  beei 
her  meaning  by  such  declarations,  they  are  all  overcome  by  tb^ 
subsequent  acts  of  Moore   and  wife,  who,  as  her  executors, 
proved  her  will,  and  filed  an  inventory  under  their  respective 
oaths,  of  the  very  property  in  question. 

The  only  remaining  inquiry  is,  whether  the  estate  of  Res- 
carrick  Moore  is  liable  for  the  amount  of  the  legacies. 

It  is  in  evidence  that  all  her  property  was  delivered  to  him 
at  the  time  that  Mrs.  Wilson  went  to  live  with  him ;  that  be 
found  in  making  an  inventory  of  it,  that  after  her  death  at 
least  nine  hundred  dollars  was  paid  to  him  upon  obUga- 
tions  formerly  belonging  to  her. 

In  whatever  capacity  he  received  this  property  and  money, 
he  became  liable  for  it  during  his  life  time,  and  his  estate  after 
his  death.  And  such  must  have  been  his  understanding  when 
he  acknowledged  his  liability  to  the  legatees. 

The  executor  of  an  executor,  is  the  executor  of  the  first  tes- 
tator. But  the  defendant  is  not  sued  as  an  executor  of  Aon 
Wilson,  but  as  executor  of  Rescarrick  Moore,  and  as  such  be 
is  bound  to  respond  to  the  complainant  for  the  legacy  due  to 
her,  in  due  course  of  the  administration  of  the  assets  whicb 
came  to  his  hands. 

Let  there  be  a  reference  to  ascertain  the  amount  due  to  the 
qomplainant. 
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Nathan  Satterthwaite,   Trustee  of  Mary  Awn  Risck- 
LESS,'  V.  William  I.  Emley  ei  al. 

liqQitj  will  enforce  a  post  noptial  lettlement  made  in  puriuanee  of  a  parol 
anle.niiptial  agreement. 

Such  settlement  cannot  be  considered  Tolontary. 

The  declarations  of  the  hosband,  made  during  coverture,  And  shortly  before 

the  esecatlon  of  the  settlement^  are  not  evidence  of  the  ante-nuptial  afree- 

ment. 

Hor  will  a  recital  of  such  agreement  in  the  deed  of  settlement,  be  evidence 
•f  the  agreement,  except  as  against  the  hosband  and  persons  claiming  un- 
der the  settlement. 

A  deed  of  settlement  made  by  a  husband  in  favor  of  his  wife,  after  marriage^ 
in  pursuance  of  an  alleged  parol  antenuptial  agreement,  there  being  na 
proof  of  snch  agreement  but  the  declarations  of  the  hosband  and  the  recital 
in  the  deed,  held  void  aa  against  the  creditors  of  the  hnsbaiid,  whoae  debts 
wtra  in  ezialonee  at  the  date  of  the  deed. 

Kinsey  and  B.  W  Green,  for  complainant. 
Dayton  aod  Vroonij  for  defendantsi. 

The  Chanckllor.  The  bill  in  this  cdse  sets  forth  thai 
the  defendant;  Mary  Ann  Reckless,  then  Mary  Ann  Pa- 
trick, on  or  about  the  second  of  October,  eighteen  hundred  and 
thirty-seven,  intermarried  with  the  defendant.  Joseph  W.  Reck-> 
less.  That  prior  to  the  marriage  it  was  agreed  between  them^ 
that  certain  real  and  personal  estate  of  which  she  was  then 
seized  and  possessed,  should  be  conveyed  and  assigned  to  cer* 
tain  nses  and  trusts,  and  subject  to  certain  powers  and  liroita- 
ti6Ds,  in  the  said  bill  mentioned,  part  of  which  were  to  provide 
for  the  enjoyment  of  the  propeity  by  the  said  Mary  Ann,  to 
her  sole,  separate  use  during  the  coverture. 

That  afterwards,  the  defendant.  Reckless,  represented  to  his 
wife,  that  in  the  event  of  her  death  he  would  derive  no  benefil 
from  her  estate  ;  that  she  could  not  make  a  wUl;  and  that  ihey 
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would  convey  it  to  a  trustee,  pursuant  to  the  ante-napcial  agree- 
ment, as  soon  as  they  could  agree  upon  one,  and  induced 
her  to  unite  with  him  in  a  deed  to  his  son  Joseph,  who  was  to 
immediately  reconvey  the  property  to  his  father. 

Accordingly,  on  the  thirty-first  of  July,  eighteen  hundred  and 
thirty-nine,  Joseph  W.  Reckless  and  his  wife,  executed  their 
deed  to  Joseph  W.  Reckless,  junior,  conveying  to  him  in  fee, 
all  the  real  estate  of  the  wife  ;  and  Joseph  W.  Reckless,  junior, 
at  the  same  time,  reconveyed  the  same  to  hb  father,  by  deed 
dated  first  of  August,  eighteen  hundred  and  thirty-nine. 

That  these  deeds  were  kept  by  the  defendant,  Reckless,  kr 
his  trunk,  until  the  first  of  March,  eighteen  hundred  and  forty- 
one,  when  his  son  Anthony  found  them,  and  put  them  on 
record. 

«^  That  on  the  eleventh  of  June,  eighteen  hundr^  and  ibrty- 
two.  Reckless  and  wife  made  a  deed  of  trust  of  the  same  prem- 
ises, to  Nathan  Satterthwaite,  the  other  complainant,  in  consider- 
ation of  the  ante-nuptial  agreement,  and  in  conformity  ther^ 
with,  and  reciting  the  same. 

That  subsequently  to  the  marriage,  divers  judgments  were 
obtained  against  Reckless,  upon  which  all  his  own  property 
was  sold,  and  writs  of  testatum  fi.fa.  were  then  issued  aad 
levied  upon  the  property  of  the  wife,  and  a  part  thereof  sdd  by 
virtue  of  the  older  judgment,  leaving  a  surplus.  Applicatioo 
was  made  to  the  supreme  court  by  the  creditors,  for  an  onier 
appropriating  the  surplus  to  the  next  execution. 

That  the  supreme  court  declined  making  such  order,  but 
directed  the  money  to  be  retained  in  court,  until  the  validity 
of  the  trust  deed  could  be  tested  by  suit  in  this  court. 

The  bill  prays  that  the  trust  deed  may  be  declared  valid 
against  Reckless  and  all  other  persons  claiming  under  him, 
and  against  the  defendants,  and  that  the  sale  of  the  residue  of 
the  property  may  be  perpetually  restrained. 

This  case  involves  the  interesting  question  of  the  validity  of 
a  post-nuptial  settlement  made  in  pursuance  of  a  parol  ante- 
nuptial agreement. 
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And  if  such  ante-nuptial  agreement  were  fairly  shown,  I 
nhould  be  inclined  to  give  validity  to  the  setdement,  in  pursu- 
ance of  it 

Such  settlement  could  not  be  considered  voluntary,  but  upon 
a  good  and  valuable  consideration,  to  wit,  the  marriage,  and  the 
conveyance  of  all  the  wife's  estate. 

But  there  is  no  satisfactory  evidence  of  such  agreement. 

The  declarations  of  the  husband,  made  during  coverture,  and 
shortly  before  the  conveyance  by  the  wife  and  himself  to  his 
son,  are  not  sufficient.  To  allow  such  evidence  would  be  dan- 
gerous in  the  extreme,  and  would  enable  any  person  who  might 
be  willing  to  make  such  a  declaration,  to  defraud  his  creditors. 
In  Reade  v.  Livingston^  3  John.  C,  R,  488,  similar  declara- 
tions of  a  husband  were  regarded  as  insufficient  to  support  a 
settlement.  See  also  Atherly  on  Marriage  Settlements^  148  ;^ 
Randal  v.  Morgan^  12  Vesey^  74. 

Equally  dangerdus  would  be  the  admission  of  the  recital  of 
such  agreement  in  the  deed  of  settlement,  as  evidence  of  the 
agreement.  It  is  true,  that  efforts  have  been  made  in  courts  of 
equity,  to  sustain  settlements  purporting  to  be  founded  upon  a 
parol  ante-nuptial  agreement,  recited  in  the  deed :  Dundas  v. 
Dutens,  2  Cox,  235;  ^S.  C  1  Yesey,  196.  But  if  allowed,  1 
see  no  reason  why  any  fraudulent  creditor  may  not  avoid  the 
statute  in  any  case,  by  a  mere  recital  in  his  deed,  of  an  ante- 
nuptial agreement.  In  Reade  v.  Livingston^  chancellor  Kent 
doubted  much  whether  a  post-nuptial  settlement  could  be  held 
valid  against  creditors,  by  the  mere  force  and  effect  of  a  recital 
in  it  of  a  prior  parol  agreement.  In  Battersbee  v.  Parrington^ 
I  Swans.  106;  I  Wilson,  88y  it  was  held  that  such  recital 
was  conclusive  against  all  persons  claiming  under  the  settle- 
ments, but  not  evidence  against  the  creditors,  without  other 
distinct  proof. 

Reason  and  policy,  I  think,  demand  other  proof  than  such 
recital. 

However  desirable  it  may  be  to  secure  to  this  lady  her  pro- 
perty, which  she  had  a  right  to  expect  would  have  been  secu- 
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red  to  ber.  I  feel  coiwtrauied  to  say  thai  the  deed  of  truit  to 
Satterthwaiie  is  void  as  against  the  creditora,  all  of  whose  debis 
were  in  existence  at  the  date  of  that  deed. 

As  agaiost  the  husband  and  all  claiming  under  him,  except 
such  creditors,  the  deed  is  valid,  and  the  trusts  therein  contain- 
ed must  be  fultilled  and  executed. 


Joseph  Holmes  et  al.  v.  Benjamin  Stout  and  Joua 
Williams. 


■ioB,  to  eonstilate  notice  of  a  claim  of  title  sufficient  to  pot  t  piuw 
r  on  inqniry,  most  bo  an  actual  possesBion,  manifested  bj  notortoai 
Mts  of  owneiship,  such  as  would  natnrallj  be  obsenred  bj  and  knowB  to 
tbe  poblie. 
*rb«  gianlM  of  a  homm  Jid§  purchaser  without  notice,  is  not  to  be  efairgwl 
wlUi  thu  incumbrance  or  fraud,  although  known  to  such  granlee  befoi*  ^ 
M^vired  his  title. 

Vredenbnrgh  and  Randolph,  for  complainants. 
Rjfall  and  tt  a//,  for  defendants* 

The  Chancellor.  On  the  t\;irenty-tlnrd  of  August,  eigh- 
teen hundred  and  seventeen,  Andrew  Bell  conveyed  to  JobA 
Holmes,  junior,  a  tract  of  land  of  sixty-four  acres  and  four  hun- 
dredths, in  the  county  of  Monmouth,  for  one  hundred  and  niiK- 
teen  dollars,  and  took  his  note  for  the  money. 

On  the  tenth  of  Deceml^er,  eighteen  hundred  and  seTeDteen, 
John  Holmes,  junior,  conveyed  to  John  Holmes,  senior,  twenty- 
two  acres,  parcel  of  tlie  lot  of  sixty-four  acres  and  four  hua- 
dredths,  for  fifty  dollars. 

On  the  twenty-seventh  of  August,  eighteen  hundred  9si 
twenty-seven,  John  Holmes,  junior,  represented  to  Mr.  Bell  thai 
he  had  lost  his  deed,  and  that  it  had  not  been  recorded,  and 
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urged  him  to  make  oul  a  new  deed  for  the  sixty-four  acres  and 
four  hundredths  of  an  acre  tot,  to  his  brother-in-Uw,  Bicliard 
Lane.  Mr.  Bell  at  that  time  declined  making  a  new  deed ;  but 
on  the  next  day,  Holmes,  junior,  and  Lane  called  upon  him 
and  urged  him  Ull  he  was  induced  to  execute  to  Lane  a  new 
deed  for  the  premises,  dated  the  twenty-eighth  of  August,  eigh-^ 
teen  hundred  and  twenty-seven  ;  and  Lane  then  paid  Mr.  Bell 
sixty  dollars  on  Holmes's  note.  Part  of  the  money  due  on  the 
note  still  remains  unpaid.  The  deed  was  recorded  on  the  seven-* 
teenth  of  September,  eighteen  hundred  and  twenty-seven^ 

In  eighteen  hundred  and  thirty,  Lane  died,  intestate,  and  hii 
admini^tratord,  by  virtue  of  an  order  of  the  orphans'  court^  sold 
and  conveyed  the  whole  premises  to  Stout  and  Williams,  the 
defendants,  by  deed  dated  the  seventh  of  November,  eighteen 
hundred  and  thirty-two,  and  recorded  on  the  twenty-fourth  of 
November,  eighteen  hundred  and  thirty-twow  The  deed  from 
John  Holmes,  junior,  to  John  Holmes,  senior,  was  not  recorded 
until  after  the  execution  of  the  administrators^  deed  to  Stout  and 
Williams. 

The  complainants,  claiming  under  John  Holmes,  junior,  now 
lile  their  bill,  and  seek  a  perpetual  injunction,  to  quiet  their  title^ 
and  to  set  aside  so  much  of  the  deed  from  Bell  to  Lane  as  covers 
the  twenty-two  acres  before  conveyed  to  John  Holmes,  senior. 

From  the  testimony  in  the  case^  Lane  appears  to  have  been 
a  purchaser  for  a  valuable  consideration,  and  as  hk  deed  was 
duly  recorded  before  the  deed  from  John  Holmes,  junior,  to  John 
Holmes,  senior,  his  claim  to  the  premises  is  to  be  preferred,  un-- 
less  it  can  be  shown  that  he  purchased  malajide,  or  with  notice 
of  the  deed  to  John  Holmes,  senior^  Act  of  7th  JunCj  1799,  sec. 
8,  Pat.  399. 

It  is  not  enough  to  show  that  he  had  notice  of  the  deed  from 
Mr.  Bell  to  John  Holmes,  junior.  Lane  purchased  of  Holmes^ 
junior,  and  whether  the  conveyance  were  made  by  Holmes  or 
Bell,  was  as  between  them  immaterial. 

There  is  no  proof  of  actual  notice  to  Lane,  nor  of  any  con- 
etructive  notice^  unless  it  be  under  the  allegation  of  possession 
42 
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of  the  premises  by  Holmes,  senior.  Possession  is  soraetimee  no- 
tice of  claim  of  title,  sufficient  to  put  a  purchaser  on  inquiry; 
but  it  must  be  an  actual  possession^  manifested  by  notorious  acts 
of  ownership,  such  as  would  naturaUy  be  observed  by,  and 
known  to  the  public. 

In  this  case  there  is  no  evidence  of  such  possesion.  The 
premises  consist  of  uninclosed  woodland,  except  about  two  acres, 
which  are  included  within  the  inclosure  of  an  adjoining  tractof 
forty-five  acres.  Upon  it  John  Holmes,  senior,  occasionaliy  cut 
woody  which  cutting,  under  the  circumstances,  wotild  be  regard- 
ed as  so  many  trespasses  quite  as  probably  as  acts  of  owner- 
slhip. 

As  to  possession  being  notice,  see  Daniels  v.  Davison,  16  Ves, 
249;  Taylor  v.  Slibbcii,  2  Ves.  440;  Smith  v.  Low,  I  Aikyns, 
490 ;  Allen  v.  Anthony,  I  Merivale,  282 ;  2  Fonb,  Eq.  B.  2, 
eh.  6,  sec.  3,  and  note  (w.) ;  Hnnbury  v.  Litchfield,  2  Mylne 
and  Keene,  629,  632,  3 ;  Flagg  v.  Mann,  2  Sumner  /?.  4Si', 
554,  555. 

If  Lane,  then,  were  a  bona  fide  purchaser  without  notice,  ibe 
sale  to  the  defendants  by  the  administrators  may  be  good,  eren 
though  the  defendants  had  such  knowledge  and-notice  of  iD 
the  circumstances  of  the  case.  For  it  is  well  settled,  as  a  gene- 
ral rule,  that  the  grantee  of  a  bona  fide  purchaser  without  no- 
tice, id  not  to  be  charged  with  the  incumbrance  or  fraud,  al- 
though directly  known  to  him  before  he  acquired  his  title ;  oth- 
erwise the  loss  must  be  visited  upon  the  bona  fide  purchaser,  as 
he  would  thereby  be  obliged  to  keep  the  property,  or  to  sell  it 
at  such  price  as  would  enable  his  purchaser  to  dischai^  the 
incumbrance  or  purge  the  fraud  :  Harrison  v.  Forth,  Prec.  in 
Ch.  51;  2  Fonb.  Eq.  B.  2,  ch.  6,  sec.  2;  Lowther  v. 
Carlton,  2  Atk.  242 ;  Ferrars  v.  Cherry,  2  Vern.  383 ;  Mer- 
tins  V.  Jolliffe,  Amb.  jR.  313  ;  Stcect  v.  Southcote,  2  Browrit 
Ch.  R.  66 ;  McQueen  v.  Farquhar,  U  Ves.  477,  8;  Ingram 
V.  Pelham  et  al,  Amb.  1 53 ;  Alexander  v.  Pendleton,  8  Cranckt 
462 ;  Fitzsimmons  v.  Ogden,  7  Granch.  2. 
In  this  view  of  the  case,  it  is  unnecessary  to  mquirei  into  the 
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alleged  notice  to  the  defendants.    The  bill  must  be  dismiBBed, 
wRh  coeta 

Decree  accordingly. 


JosiAH  Kat  v.  The  Executors  of  Jacob  Kat. 

A  teatator  bequeathed  the  one  equal  undirided  eighth  part  of  the  reaidue  and 
remainder  of  bia  estate,  both  real  tod  personal,  to  his  son,  J.  K.  **  to  hold 
and  to  have  the  issues,  profits,  rents  and  interest  arising  from  the  aaid  6s. 
qu§atht  during  his  natural  life,  but  not  to  have  and  to  hold  it  in  fee  simple, 
to  sell  and  eomroit  waste  thereof,  and  at  his  decease  to  descend  to  his  legal 
heirs  at  law.**  Held,  that  the  legatee  took  an  abaolate  interest  in  the  per*- 
Bonal  estate. 

Bill  for  a  legacy.  The  bill  states  that  Josiah  Kay,  late  of 
the  county  of  Gloucester,  by  his  will  duly  executed,  bearing 
date  the  eleventh  of  September,  eighteen  hundred  and  forty-one, 
among  other  things,  gave  and  devised  as  follows,  viz :  "  I  do 
wiU  and  bequeath  all  the  residue  and  remainder  of  my  undivi- 
ded estate,  both  real  and  personal,  to  my  eight  children,  to  be 
equally  divided,  share  and  share  alike,  to  each  one  as  named 
and  designated  as  follows,  viz :  My  son,  Jacob  Kay,  one  equal 
eighth  part,  to  hold  to  him,  his  heirs  and  assigns  for  ever;"  and 
after  similar  dispositions  in  favor  of  several  of  his  children,  the 
testator  adds,  ''My  son,  Josiah  E!ay,  Uving  in  the  township  of 
Waterford,  county  and  state  aforesaid,  one  equal  undivided 
eighth  part,  to  hold  and  to  have  the  issues,  profits,  rents  and 
interest  from  the  said  bequeath  during  his  natural  life,  but  not 
to  have  and  to  hold  it  in  fee  simple,  to  sell  and  commit  waste 
thereof,  and  at  his  decease  to  descend  to  his  legal  heirs  at 
law." 

That  the  testator  appointed  the  defendants  executors  of  his 
will,  who  duly  proved  the  same,  and  who,  on  the  second  of  Oc- 
tober, eighteen  hundred  and  forty-three,  settled  a  final  account 
in  the  orf^ns'  court  of  the  county  of  Gloucester,  \^ereby  they 
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acknowledge  to  have  ki  their  bandb  on  that  day,  Ihe  som  of 
twelve  thousand  three  kundrcd  and  forty-aeven  deUaxB  and 
twenty-eight  cents,  the  residue  of  the  testator^  persoaal  estate^ 
to  one  eighth  of  wbick  the  complaiiiant  is  entitled,  by  virtue  of 
the  foregoing  bequest. 

The  defendants,  by  their  answer,,  admit  aH  the  material  foet9 
stated  in  the  bill,  but  state  that  they  have  been  advised  that  doubta 
exist  whether  by  the  teriBs  of  the  will,  the  complainant  took  an 
absolute  injlerest  in  the  personal  estate  bequeathed  to  him,  or 
whether  he  is  merely  entitled  to  reetive  the  interest  thereof^  and 
they  submit  themselves  lo  the  decree  of  the  couit,  and  ask  for 
its  direction,  whether  the  legacy  should  be  paid  ta  the  compbio- 
ant  or  put  out  at  interest  for  his  benefit* 

Hearing  upon  bill  and  answer^ 

Carpenter y  foe  compIaiiTanijt. 

Brmxming^  for  defendantdw 

Brief  of  complainant's  counsel. 

The  question  to  be  settled  in  this  proceeding  is,  what  interert 
does  Josiah  Kay  take  by  virtue  of  the  above  devise  and  bequest 
as  to  the  personal  estate^  or  the  one  eije:hth  pan  thereof,  so  be- 
queathed to  him? 

If  the  bequest  of  the  personal  estate  stood  alone,  unconnectri 
with  the  devise  of  the  real  estate,  it  woidd  be  a  good  limitadoo 
of  personal  property,  and  the  legatee  would  take  an  estate  for 
life,  remainder  to  his  heirs,  construed  in  such  case,  next  of 
kin:  4  Kent^  536,  n.  3(£.  ed. ;  I  Powell  on  Devise^t,  {by  Mr- 
matij)  329,  nolo. 

Under  such  circumstances,  it  would  be  the  duty  of  the  exec- 
utors to  invest  his  share  of  the  residue,  and  pay  him  the  pro- 
ceeds thereof  during  life. 

But  the  bequest  of  the  personal  estate  does  not  stand  alone. 
The  disposition  of  the  real  and  personal  estate  being  Mended 
together,  and  the  manifest  intention  beio^,  that  they  should  be 
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epjoyed  together,  the  same  construction  must  be  given  to  the 
words  "legal  heirs"  as  applied  to  the  devise  and  bequest  of  both 
descriptions  of  property.  The  "heir"  as  heir  will  take  the 
whole :  4  Kent^  5.36,  note.  3d.  ed. ;  Choynne  v.  Maddock^  14 
Vesey,  488. 

The  words  "legal  heirs,"  in  this  bequest,  being  restricted  U> 
the  same  sense  in  which  they  are  used  in  the  disposition  of  the 
real  estate,  it  becomes  important  to  inquire  as  to  the  estate  taken 
under  this  devise  in  the  real  estate ;  for  it  is  a  settled  rule,  that 
the  same  words  which  under  the  English  law  would  create  an 
estate  tail  as  to  freeholds,  give  the  whole  interest  as  to  chattels  l 
2  Menes  Com.  353 ;  2  Black.  Com.  398 ;  2  Pwjo.  Dev.  {by 
Jarman)  631. 

The  rule  applies  to  those  cases  in  which,  by  the  application, 
of  the  rule  in  Stielly^s  case,  the  terms  of  the  bequest  would,  if 
appUed  to  veal  estate,  create  an  estate  tail :  Garth  v.  Baldwin^ 
2  Ves,  sen.  046,  cited  in  2  Pow.  Dev.  633. 

Devise  of  real  £U)d  personal  estate  to  B.  for  Ufe,  without  im- 
peachment for  w£U)te,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  heirs  of  the  body  of  B.,  creates  an 
estate  tail  in  real  estate,  and  an  absolute  interest  in  personal- 
ty:  Brouncker  v.  Bagot,  1  Mer.  271 ;  S.  C.  19  Ves.  674,  cited 
2  Pow.  Dev.  633. 

If,  therefore,  Josiah  Kay,  at  common  law,  is  entitled  to  an 
estate  tail  in  the  real  property  so  devised  to  him  in  connection 
with  the  personal  properly  in  question,  it  follows,  under  the  above 
rule,  that  the  limitation  over  of  the  personal  property  will  be  void, 
and  he  witll)^  entitled  to  an  absolute  interest  in  the  same. 

So  far  as  regards  the  words,  "  to  have  the  issues,  profits,  rents 
and  interest  arising  from  the  said  bequeath,"  it  is  well  settled 
that  a  devise  of  the  rents  and  profits,  is  a  devise  of  the  land  it- 
self :  Cofn,  Dig.  "  Devise;'  N.  1  ;  South  v.  Alleine,  Salk.  228 ; 
4  Kent,  536 ;  1  Harr.  27. 

And  the  law  is  the  same  even  in  the  case  of  a  grant :  Co. 
Litt.  4  b. 

The  rule  seems  to  be  the  same  in  case  of  the  unlimited  be-^ 
42* 
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quest  of  interest,  which  is  the  usufruct  of  money  as  rent  is  of 
knd :  2  Pow,  Dev.  639,  40. 

These  words  therefore  may  be  orailted  iu  the  further  examioa- 
tion  of  this  devise,  so  that  in  short  it  may  read  thus,  "My son, 
Josiah  Kay,  ooo  equal  undivided  eighth  part,  to  hold  and  U> 
have  during  his  natural  life,  but  not  to  have  and  to  hiAA  it  in  fee 
simple  to  sell  and  commit  waste  thereof,  and  at  his  decease  to 
descend  to  his  legal  heirs  at  law.'^ 

Thi9  devise  comes  clearly  within  the  rule  in  Shelly^s  casty 
(I  Co,  104.)  "When  the  ancestor  by  any  gift  or  ^conreyance 
takes  an  estate  of  freehold,  and  in  the  same  gift  or  conveyance 
an  estate  is  limited  either  mediately  or  immediately  to  his  heirs, 
in  fee  or  in  tail:  always  in  such  cases  the  word  "heirs"  is  a 
word  of  limitation  of  the  estate,  and  not  a  word  of  purchase." 
2  Black.  Com.  242. 

This  rule  l^as  frequently  been  recognized  and  adopted  in 
New- Jersey,  previous  to  the  act  of  eighteen  hundred  and  twenty: 
1  Pen.  291;  I -Sow/A.  303. 

There  is  an  estate  for  Ufe  given  by  this  devise  to  Josiah  Kay, 
with  an  immediate  limitation  to  his  "heirs.^  As  under  the 
operation  of  the  above  rule,  the  word  heirs  is  to  be  taken  as  a 
word  of  limitation,  necessarily,  he  takes  the  whole  estate  com- 
prised in  these  words ;  if  it  be  construed  to  the  heirs  of  bi» 
body,,  a  fee  tail,  if  to  his  heirs,  a  fee  simple ;?'   2  Ptrw.  Dev.  429. 

At  common  law,  then,  and  before  our  statutoi  {Rev,  L,  774, 
sec.  1,)  the  estate  taken  by  Josiah  Kay,  in  real  estate,  necessa- 
rily  would  have  been  either  an  estate  in  fee,  or  in  fee  tail; 
though  by  that  statute  the  rule  has  been  abdished,*and  wiiat- 
ever  he  might  have  taken  at  common  law,  he  now  by  its  ope- 
ration, certainly  takes  an  estate  for  life  in  the  real  estate, 
which  on  his  death,  will  go  to  and  be  vested  in  his  children. 

The  statute  (abridged)  is  as  follows:  "In  case  any  land? 
shall  be  devised  to  any  person  for  life,  and  at  his  death  to  goto 
his  heirs,  or  to  his  issue,  or  to  the  heirs  of  his  body  :  then  after 
the  death  of  such  devisee  for  life,  said  lands  shall  go  and  be 
vested  in  the  children  of  such  devisee,  e<)ually  to  be  divided  be- 
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tween  tbem  as  tenaots  in  comroon  in  fee,  &c."   Act  18/A  June^ 
\»40.  sec.  1,  Elmtn-'s  Dig.  130. 

The  above  act  does  not  apply  to  the  dispoeition  of  personal 
estate,  the  coDstructioD  iu  relation  to  which  must  therefore  be 
sought  for  by  the  aid  of  the  same  rules,  as  prior  to  the  passage 
of  that  act 

Does,  therefore,  Josiah  Kay  take  at  common  law,  an  estate 
in  fee  simple,  or  fee  tail  ?  Is  his  estate  destendible  to  his  lineal 
h^rs  only,  or  also  to  his  collateral  heirs,  which  constitutes  the 
difference  between  an  estate  in  fee  tail,  and  an  estate  in  fee  sim- 
ple ?  Of  necessity  the  one  or  the  other,  under  the  operation  of 
the  rule  in  Shelly's  case. 

Though  under  either  constrnction,  the  operation,  I  suppose, 
woidd  be  the  same,  and  Josiah  Kay  would  take  the  absolute 
interest  in  bis  shsure  of  the  personalty ;  still  it  seems  neces- 
sary to  a  satisfactory  result,  to  further  investigate  the  subject  as 
to  this  point. 

The  words,  '^  descend  to  his  legal  heirs  at  law,'^  are  techni- 
cal words,  and  are  to  be  taken  in  a  technical  sense,  \in- 
less  there  is  a  clear  indication  of  their  having  been  used 
in  another  sense ;  and  if  taken  in  a  technical  sense,  under 
the  rule  in  SheUey^s  ca^e,  they  unquestionably^  give  a  fee  sim- 
ple. If  this  construction  be  adopted,  it  will  be  necessary  to  re- 
ject the  previous  words,  "  during  his  natural  life,  but  not  to 
have  and  to  hold  in  fee  simple,  &c.^  as  repugnant  to  the  es- 
tate granted.  Oases  are  to  be  found  of  such  rejection,  thus: 
Devise  to  A.  and  her  heirs,  for  their  lives.  The  latter  words 
rejected  as  repugnant:  Doe  v.  Stenlake^  12  East.  515  ;  cited^ 
1  Pow,  Dev.  358,  mte. 

But  as  words  are  not  to  he  rejected  unless  actually  irrecon- 
cilable or  inconsistent  with  some  rule  of  law ;  and  such  con- 
struction is  rather  to  be  given,  if  possible,  as  will  reconcile  and 
give  effect  to  all  its  parts ;  and  also,  such  construction  should 
be  given  as  will  as  nearly  as  possible  effectuate  the  intention 
of  the  testator ;  I  am  inclined  to  retain  these  words,  and  give 
them  effect  as  indicating  the  meaning  of  the  testetor^  in  the 
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use  of  these  words,  "  descend  to  his  legal  heirs  at  law  '^  that 
is  to  say,  as  indicating  his  intention  to  use  these  words  ia 
the  restricted  sense  of  the  lineal  heirs  of  Josiah  Kay. 

We  may  resort  to  the  whole  will  to  ascertain  whether  the 
intention  of  the  testator,  in  the  use  of  these  words,  was  to  use 
them  in  a  restricted  sense.  And  whenever  this  iDtenti<m  can 
be  collected  from  the  whole  will  taken  together,  let  the  phrase- 
ology in  the  particular  clauses  be  what  it  may,  it  has  always 
been  construed  to  make  an  estate  tail:  2  Souih.  417. 

Now,  to  Josiah  Kay  for  Ufe,  "and  at  his  decease  to  descend 
to  his  legal  heirs  at  law,"  using  these  words  in  their  technical 
sense,  gives  a  fee  simple:  but  the  previous  expressions,  "du- 
ring his  natural  life,  and  not  to  have  and  to  hold  in  fee  simpie," 
shows  that  he  did  not  use  them  in  that  sense,  but  in  a  restricted 
sense ;  of  consequence  in  the  sense  of  his  lineal  heirs,  in  which 
case,  (whatever  further  might  have  been  the  intention,)  the  law 
raises  an  estate  tail. 

This  construction  receives  further  confirmation  by  referring 
to  the  previous  clauses  in  this  will,  in  which  their  respective 
shares  are  given  to  the  other  children  of  the  testator.  In  those 
clauses,  the  several  devises  to  such  children  are  in  the  following 
form  :  "  My  son  Jacob  Kay,  &c.  one  equal,  undivided  eighth 
part  to  hold  to  him,  his  heirs  and  assigns,  for  ever."  It  has  been 
laid  down  by  lord  Eldon,  as  a  rule  of  construaion,  that  where 
a  testator  uses  an  additional  word  or  phrase,  he  shall  be  pre- 
sumed to  have  an  additional  meaning :  2  Fow.  Dev.  9. 

Now,  the  testator  in  the  other  clauses  of  this  will,  when  his 
obvious  intention  was  to  create  a  fee  simple  estate,  uses  that 
form  of  words  which  the  law  has  peculiarly  provided  for  thai 
end  ;  he  uses  the  formal  phraseology,  "  to  hold  to  him,  his  heirs 
and  assigns  for  ever."  When  be  comes  to  the  devise  to  Joeiah, 
he  uses  other  words,  and  obviously  in  order  to  arrive  at  a  differ- 
ent result;  and  therefore,  in  some  other  than  the  technical 
meaning,  and  clearly,  collecting  his  intention  from  the  contest, 
with  the  view  to  limit  the  estate  to  the  lineal  descendants  of 
Josiah :   using,  with  a  mistaken  sense  of  its  technical  mean- 
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lag  the  tauUdogical  expressioD,  "  <k8cend  ta  his  tegal  heirs  at  law." 

The  rule  of  the  law  overrules  the  intention,  so  far  as  regarda 
the  intent  to  give  Josiah  Kay  a  mere  life  estate,  vesting  in  him, 
by  its  controlling  operation,  the  whole  estate  of  inheritence^ 
whatever  that  may  be ;  but  this  rule  has,  so  far  as  I  can  per- 
ceive, no  opefatien  on  his  intention  in  the  use  of  the  words^ 
''legal  heirs,  &c."  It  leaves  the  sense  in  which  he  used  those 
words,  to  be  ascertained  from  the  context,  and  by  the  usual 
rules  of  construction  ;  and  when  ascertained,  then  that  mean- 
ing to  limit  and  designate  the  character  and  extent  of  that  es- 
tate of  inheritance. 

The  rule  in  Shellej^s  case  is  not  a  rule  of  construction,  I^ul 
only  a  rule  by  which  the  character  ot  the  estate  granted  or  de^ 
vised,  10  fited  and  defined  after  the  meaning  shall  have  been 
ascertained  by  the  usual  rules  o(  conatmetion.  See  Haye$  «» 
Estates  7oei,  passion.  (7  Law  Lib.) 

Hit  following  is  a  case  in  point,  and  which  was  a  devise  of 
property  both  real  and  personal.  A  devise  "  to  my  daughter  J. 
8.  and  her  heirs,  for  ever,  and  not  to  be  disposed  of  to  none 
from  them,  but  16  J.  S.  and  her  heirs  £^r  ever,"  was  decided  to 
be  an  estate  tail.  This  case  is  closely  analogous;  the  words^ 
^  ho:  heiEB,  for  ever,''  being  restricted  to  lineal  descendants,  in 
consequence  of  the  words,  "  not  to  be  disposed  of  to  none  from 
them,''  explaining  and  fixing  that  to  be  the  sense  in  which 
they  were  used  by  the  testatcMr :  Seitell  v.  Howard^  I  Uarr. 
and  McB.  45. 

^  To  return  to  the  rule  in  SheUej/>'s  case^  If  the  word  "  heirs,*^ 
is  taken  to  mean  heirs  of  the  body,  of  course,  at  common 
la\^,  an  estate  tail  is  created. 

''  Devise  to  A.  for  life,  and  aftet  his  deaHh,  to  the  heirs  of  his 
body,  estate  tail  executed  in  A  :'^  Com.  Dig.  Devise,  N,  5, 
Salk.  679. 

If,  then,  the  result  be  that  Josiah  Kay,  at  common  law,, 
would  take  an  estate  tail  in  the  real  estate,  he  in  conse- 
quence, takes  the  j^sonal  estate  absolutely,  and  is  entitkdl 
to  receive  the  same  unconditionally  from  the  executors. 
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But  if  (and  it  is  the  only  doubt  in  the  case)  instead  of  an 
estate  tail,  at  Gommon  law,  under  this  devise  be  would  tale 
an  estate  in  fee  simple  in  the  real  estate,  the  result,  so  far  a» 
regards  the  personalty,  would  be  the  same. 

Under  the  operation  of  the  rule  so  frequently  referred  to,  he 
must  take  either  the  one  or  the  other ;  and  (he  gift  of  the  per- 
sonalty being  connected  with  the  devise  of  the  real  estate,  if 
the  same  words  which  create  an  estate  tail  as  to  freeholds,  gire 
the  absolute  interest  as  to  chattels,  a  fortiori,  w*ill  that  be 
the  case  of  a  fee  simple. 

If  in  case  of  an  estate  tail,  limitations  over  of  personal  property 
are  too  remote  and  of  consequence  void,  of  course,  such  will  be 
the  case  after  a  fee  simple. 

Devise  of  all  the  real  and  personal  estate;  if  deviscNr  die 
without  disposing  of  it,  then  to  D.  Limitation  over  held  void ; 
because  the  first  devisee  took  a  fee  by  the  word  ^'  estate,"  and 
therefore,  limitation  repugnant:  Jackson  and  Livingston  r. 
Delancy,  13  John,  537;    Jackson  v.  Robins^  16  Ibidj  637. 

At  all  events,  in  this  case,  if  Josiah  Kay  takes  a  fee,  be 
takes  the  whole  estate,  and  the  point  proceeding  on  the  veiy 
ground  that  the  heirs  do  not  take  by  purchase  but  by  descent, 
there  is  in  this  case  no  limitation  over,  and  no  question  can  be 
raised  on  the  subject. 

So  that  in  both  points  of  view,  and  whichever  constnictioii 
may  be  given  to  this  devise,  as  in  fee,  or  in  fee  tail,  Josiah  Kay 
becomes  entitled  to  the  absolute  interest  in  the  personalty,  and 
the  decree  of  the  chancellor  should  be  in  his  favor. 

Costs  should  be  paid  by  the  executors,  out  of  the  general  es- 
tate. The  general  rule  in  equity  as  to  costs  is,  that  whenema 
testator  has  expressed  himself  so  ambiguously  as  to  make  it 
necessary  to  come  into  court,  his  general  assets  must  bear  tbe 
costs :    Ward  on  Legacies,  392 ;  Beames  on  Eq,  Costs,  14. 

The  Chancellor.  The  complainant  is  entitled  to  tbe  re- 
lief sought.  He  takes  an  absolute  interest  in  the  personal  ( 
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xjaeaihed  to  him  ia  the  residiiarjr  dause  of  the  will,  and  ii 
icicled  to  a  decree  that  the  whole  amount  be  paid  to  hip.   The 
et8  must  be  paid  out  of  the  general  estate  of  the  testator. 
Decree  accordingly^ 


ETER  Stevenson  and  Rebecca  M.  his  Wife  v.  Rebecca 
Brown  et  al. 

here  a  testator  charges  his  laads  with  the  pajmont  of  legacies,  and  deyisee 

the  use  of  the  land  to  his  wife  as  long  as  she  lemains  his  widow,  in  lien  of 

her  dower ;  if  the  widow  accepts  the  devise,  she  takes  it  sabject  to  the  in- 

oombrance  of  the  legacies. 

le  settled  principle  of  eqaitj  is,  that  he  who  accepts  a  benefit  ander  a  will, 

must  conform  to  all  its  provisions  and  renonnce  every  right  inconsistent 

with  them. 

Mre  is  DO  rule  distinguishing  between  the  widow  and  other  devisees. 

le. devisees  under  a  will,  bj  accepting  the  devise,  assume  the  payment  of 

the  legacies  charged  on  the  real  estate,  in  the  proportion  of  their  respective 

Mtates  in  the  land  devitod ;  and  a  purchaser  under  one  of  the  devisees  must 

tiear  his  proportion  of  the  charge. 

ion  a  bill  by  husband  and  wife  for  the  recovery  of  a  legacy  bequeathed  to 

the  wife,  she  is  entitled  to  a  reasonable  provision  out  of  the  legacy  before 

lecree  in  favor  of  the  husband. 

H.  V.  Spear,  for  complainants. 

Vandyke,  for  defendants. 

The  Chancellor.  Lewis  Brown,  late  of  Middlesex,  died, 
.ving  a  will  dated  January  fourteenth,  eighteen  hundred  and 
irty,  containing  the  following  clause:  "Also,  I  give  and  be* 
eath  to  my  dear  and  beloved  wife,  Rebecca  Brown,  as  long  as 
3  remains  my  widow,  the  use  of  my  farm  and  salt  meadow, 
(ether  with  my  live  stock  sufficient  for  her  use,  and  farm 
msils  and  household  furniture ;  and  after  her  death  the  whole 
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tof  my  land  and  salt  Me^ow,  siUiate  in  the  couoly  aoi  MI0 
^foresaid,  to  be  equally  divided  beUreea  my  two  sods,  Mm 
Lewis  Brown  and  Jacob  Owen  Brown,  their  lieira  and  aeaigas 
for  ever."  He  also  charged  his  lands  with  oertftin  legaciesi  and 
among  others,  with  one  of  ninety-two  dollars  to  Rebecca  Maria, 
one  of  the  complainants. 

After  the  death  of  the  testator,  the  widow,  and  by  her  con- 
sent the  sons,  continued  in  possession  of  the  farm  and  salt 
meadow  and  personal  property  devised  tp  her,  and  received  the 
rents  and  profits  thereof. 

John  L.  Brown  died  in  August,  eighteen  hundred  and  forty- 
one,  intestate,  leaving  his  brother  Jacob,  and  his  sisters  Rebec- 
ca and  Sarah,  his  heirs  at  law. 

In  July,  eighteen  hundred  and  forty-three,  Jacob  conveyed 
all  bis  right  and  interest  in  the  real  estate  to  David  Crow^ 
who  is  also  made  a  party  defendant. 

Stevenson  and  wife  now  file  their  bill  to  recover  the  l^acy  to 
her. 

On  the  part  of  the  widow,  it  is  insisted,  Ist,  That  the  devise 
to  her  is  superior,  and  to  be  preferred  before  all  the  legades;  so 
that  she  may  not  be  charged  with  any  part  of  them  during  ber 
widowhood.  2d,  That  the  suit  is  prematurely  brought,  and  cao- 
not  be  properly  commenced  during  her  widowhood. 

This  being  a  devise  of  lands  for  life  to  the  widow,  is  to  be 
Yaken  in  satisfaction  and  bar  of  her  dower,  unless  she  expressed 
and  filed  ber  dissent  therefrom,  pursuant  to  the  act  of  twenty- 
fourth  of  February,  eighteen  hundred  and  twenty:    Eltnef's      1 
Die.  145,  pi.  11. 

The  widow  was  at  liberty  to  take  her  dower  in  the  lands,  or 
to  accept  of  the  devise.  If  she  elected  to  take  the  devise,  she 
most  take  it  cum  onere.  There  is  no  rale  distinguishing  be* 
tween  the  widow  and  any  other  devisee. 

The  settled  principle  in  equity  is,  that  he  who  accepts  a  bene* 
fit  under  a  will,  must  conform  to  all  its  provisions,  and  roDouaoe 
every  right  inconsistent  with  them :  Glen  v.  Fisher^  6  JokurC* 
R.  35 ;  Blake  v.  Bunbury,  1  Ves.  523. 
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The  devisees  «[nder  the  will,  by  accepting  the  devise)  assum- 
ed the  payment  oT  the  legacies,  in  the  proportions  of  their  re* 
specUve  estates  in  the  lands  devised. 

The  land  is  charged  with  the  legacies,  and  the  defendant) 
Crowell,  holds  subject  to  them,  and  must  bear  his  proportion  of 
the  chlBurge. 

Let  there  be  a  reference  to  a  master  to  ascertain  the  amount 
due  upon  the  l<^cy  to  the  complainant,  Rebecca  Stevenson, 
charging  interest  from  the  time  it  became  pajrable,  and  how 
much  thereof  is  chargeable  upon  the  tenants  of  the  premises 
devised,  in  proportion  to  their  several  interests  therein. 

The  wife,  Rebecca,  is  entitled  to  a  reasonable  provision  out  of 
the  legacy,  before  a  decree  in  favor  of  the  husband  is  pro- 
nounced :  Howard  v.  Moffat,  2  John.  Ch,  R.  206.  And  the 
master  will  also  ascertain  what  is  a  proper  settlement  in  the 
case,  unless  the  wife  waives  her  provision. 


Peter  T.  Smith  v.  The  Trenton  Delaware  Palls 
Company  et  al. 

If  on«  of  Mvoral  joint  mortgagees  dies,  his  representatives  must  be  made 
parties  to  a  bill  afTecting  the  rights  or  interests  of  the  mortgagees.  Sach 
bill  cannot  be  filed  by  or  against  the  snrviTOra  only. 

If  Ihm  effect  of  granting  the  prayer  of  a  bill  will  be  to  reliere  the  receivers  of 
an  incorporated  company  from  a  portion  of  their  duties^  and  to  effect,  pro 
tanto,  A  removal  of  the  receivers,  they  must  be  made  parties. 

Under  the  act,  entitled,  **An  act  to  prevent  frauds  by  incorporated  companies,** 
the  receivers  have  authority  to  compel  a  disclosure  of  the  knowledge  pos. 
sessed  by  any  penon  of  the  affuits  and  transactions  of  the  company,  and  a 
creditor  may  have  sach  disclosures,  upon  a  proper  application  for  that  pnr* 
poee  to  the  receivers.    He  cannot  maintain  a  bill  for  such  discovery. 

19or  can  a  bill  be  maintained  by  a  creditor  of  an  incorporated  company,  after 
the  appointment  of  receivers,  to  settle  the  validity  and  priority  of  claims 
and  incnmbrances  upon  the  property  of  the  company.  It  is  the  duty  of  the 
reoeivers  to  settle  priorities,  and  in  so  doing  to  decide  upon  the  validity  of 
thm  elainie  against  the  company. 
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Nor  oan  a  Ull  bt  MtUiaoi  bymMli  flveditor  to  teqidn  into  Uw  validity  of  ti. 

aignimntA  or  trmniforo  of  piopMly  mtdo  bf  thm  ilbaqpuij.    This  abo  ii 

within  tlie  provinee  of  tlie  receiYert. 
Where  a  bill  chaifee  that  an  ael  of  tho  legidatnre  it  contrary  to  thoeonetita. 

tion  of  the  United  Statet,  and  in  Yiolation  of  the  rigfate  of  the  complainant, 

and  illegtl  and  roid,  the  eontt  will  net,  under  the  general  prayer  fbr  relief, 

declare  each  act  unconetitational  or  Toid. 

The  bill  in  this  case  is  filed  by  an  execution  creditor  of  the 
Trenton  Delaware  Falls  Company.    After  setting  out  the  com- 
plainant's judgment  and  execution,  it  states,  that  the  said  com- 
pany had  constructed  a  raceway,  and  created  a  water-power  at 
and  near  the  city  of  Trenton ;  that  they  had  executed  sundry 
leases  of  water  to  difierent  lessees,  reserving  large  annual  rents 
thereon ;  that  the  said  leases  are  still  subsisting,  and  owned  by 
the  said  company ;  that ,  assignments  have  been  made,  or  at- 
tempted to  be  made  by  the  said  company,  of  certain  of  the  said 
leases,  but  that  such  pretended  assignments  are  invalid ;  and 
that  the  rents  reserved  thereon  are  equitable  assets,  and  ought 
to  be  applied  under  the  direction  of  the  court  in  the  payment  of 
the  complainant's  judgment   That  the  said  company  have  exe- 
cuted divers  mortgagee,  which  are  incumbrances  upon  their  real 
estate,  prior  in  point  of  time  to  the  complainant's  judgment. 
States  the  said  mortgages  severally,  and  to  whom  made ;  that 
certain  of  the  mortgagees  are  dead,  leaving  their  co-mortgagees 
surviving.    Charges  that  certain  of  the  said  mortgages  cover 
only  a  part  of  the  real  estate  of  the  said  company ;  that  some 
of  them  were  never  duly  executed,    having. no  wax  or  wa- 
fer seals,  and  that  they  were  not  duly  acknowledged  or  n- 
corded. 

States  that  sundry  judgments  were  also  entered  against  the 
said  company  prior  to  the  complainant's  judgment ;  that  certaia 
of  the  said  judgments  are  fraudulent  as  against  the  oomphuDaoti 
and  ought  not  to  be  preferred  to  his  judgment 

States  that  on  the  twenty-fifth  of  May,  eighteen  hundred  and 
forty-three,  a  bill  was  filed  in  this  court  by  Andrew  CarrigaO) 
a  judgment  creditor  of  the  said  company,  whereupon  such  pro- 
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ceedingB  were  had,  that  the  said  oompaDy  was  declared  to  be 
insolvent,  an  injunction  issued,  and  receivers  were  appointed, 
under  the  act,  entitled,  "An  act  to  prevent  frauds  by  incorporated 
companies."  That  in  the  bill  filed  by  the  said  Carrigan,  all  the 
judgments  and  mortgages  given  by  the  said  company  were 
treated  as  valid  incumbrances,  and  as  neither  the  complainant 
nor  any  of  the  said  mortgage  and  judgment  creditors  were  made 
parties  to  the  said  suit,  no  opportunity  is  afforded  to  the  com- 
plainant to  test  their  validity  in  said  suiU  That  two  of  the  re- 
ceivers appointed  by  the  court  are  large  creditors  of  the  said 
company ;  that  two  of  them  are  also  officers  and  stockholders 
of  the  Trenton  Banking  Ck)mpany,  which  claims  priority  over 
the  complainant's  judgment,  and  that  the  said  receivers  are 
unsuitable  persons  to  settle  the  validity  and  priority  of  the  seve- 
ral claims  against  the  Trenton  Delaware  Falls  Company. 

States  that  a  decree  of  this  court  wasjnade  touching  the  pre- 
mises, by  virtue  of  an  act  of  the  legislature  of  the  state  of  New- 
Jersey,  which  act  was  unconstitutional  and  void.  That  the  said 
receivers  made  sale  of  the  chartered  rights  and  franchises  of  the 
said  the  Trenton  Delaware  Falls  Company,  by  virtue  of  another 
act  of  the  l^slature  of  New- Jersey.  Charges  that  the  said  last 
mentioned  act  is  also  unconstitutional  and  void. 

The  bill  prays  that  the  several  leases  made  by  the  company, 
and  held  by  them,  may  be.  declared  equitable  assets,  and  be  ap- 
pUed  in  payment  of  the  complainant'H  judgment ;  that  the  pri- 
ority of  the  several  mortgages,  judgments  and  incumbrances, 
against  the  said  company,  may  be  ascertained  and  established ; 
that  all  such  mortgages,  made  by  the  said  company,  prior  to  the 
complainant's  judgment,  as  were  not  duly  executed,  acknow- 
ledged and  recorded,  may  be  set  aside  or  postponed  to  the  com- 
plainant's judgment ;  and  that  all  judgments  confessed  by  the 
said  company  for  the  purpose  of  preferring  creditors,  may  be 
declared  fraudulent  as  against  the  complainant. 

Demurrers  were  filed  to  the  bill,  assigning  several  grounds  of 
demurrer,  which  are  stated  in  the  chancellor's  opinion. 
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S.  O.  P0U9  and  Vrocm^  for  defendaiilB,  in  support  of  ibe 
demurrers. 

W.  HatsUdj  for  complainant,  contra. 

The  Chancellor.  The  first  ground  of  demurrer  to  thf 
bill  in  this  suit,  k  the  want  of  proper  parties. 

It  has  been  found  difficult  to  gather  flrom  the  authority  of 
cases  decided,  a  rule  on  the  subject  of  parties,  concise,  yet  suffi- 
ciently comprehensive  to  meet  every  case. 

In  Wiser  v.  Blachly,  I  John.  C.  R.  438,  chancellor  Kent 
observed  that  ^'  the  general  rule  is,  that  you  nruist  have  before 
the  court,  all  parties  whose  interests  the  decree  may  touch,  be- 
cause they  are  concerned  to  resist  the  demand,  and  to  prevent 
the  fund  from  being  exhausted  by  collusion." 

This  rule  is  well  sustained  by  the  authority  of  the  English 
books,  and  accords  with  the  rule  of  Calvert  in  his  treatise  on 
Parties  in  Equity^  J^age  II:  ^'  All  persons  having  an  interest 
in  the  object  of  the  suit  ought  to  be  made  parties." 

This  rule,  although  general,  is  not  universal,  but  has  its  ex- 
ceptions, in  cases  of  creditors,  or  legatees  of  personal  estate, 
whose  interest  is  supposed  to  be  defended  by  the  personal  repre- 
wjntative:  1  Vesey^  105, 137;  1  Brown  C.  i?.303;  and  where 
j^arties  are  so  numerous  as  would  cause  great  incovenience  in 
1* ringing  them  in,  or  where  one  files  a  bill  on  behalf  of  himself 
and  others. 

If  we  apply  this  rule  to  the  present  case,  it  is  manifest  that 
the  representatives  of  the  deceased  mortgagees,  being  interested 
in  the  object  of  the  suit,  should  have  been  made  parties. 

The  right  to  sue  or  defend,  does  not  rest  alone  in  the  sum- 
ving  obligee.  An  action  at  law  is  requu-ed  to  be  broug-ht  in  the 
name  of  the  survivor  of  several  obligees,  or  against  the  survivor 
of  several  obligors,  because  the  parties  must  sue  or  be  sued  in 
the  same  right ;  but  this  is  not  the  rule  in  equity,  and  conse- 
quently  the  fact  of  the  obligation  being  joint,  does  not  answer 
the  objection. 
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The  decree  ia  favor  of  Andrew  Canigan,  against  the  com- 
pany, k  made  a  subject  of  complaint  in  the  bill,  and  although 
its  correction  is  not  directly  asked,  yet  it  would  seem  to  be  indi- 
rectly sought,  and  if  so,  the  interest  of  Carrigan  nuty  be  a£fected| 
and  he  should  have  been  a  party. 

The  bill  charges  that  the  receiveis  of  the  company  are  so  in- 
terested, that  they  are  incompetent  to  determine  the  matters 
which  may  be  brought  in  question  before  them. 

This  is  not  in  terms  an  effort  to  remove  them,  but  if  the 
prayer  of  the  bill  is  granted,  they  must  be  relieved  of  a  con- 
siderable portion  of  their  present  duties,  and  pro  tanto  removed. 
Under  such  circumstances,  it  is  manifestly  right  that  they 
should  be  heard,  and  for  that  purpose  made  parties. 

The  demurrer,  so  far  as  relates  to  want  of  partiesi  must  pre- 
vail. 

It  is  said  in  the  next  place  by  the  demurrants,  that  the  com- 
plainant  may  have  all  the  remedy  he  is  entitled  to,  under  the 
tnll  filed  by  Carrigan. 

So  far  as  relates  to  the  relief  specially  prayed,  be  clearly  may. 

1st  As  to  the  discovery  sought. 

By  the  act  of  sixteenth  of  February,  eighteen  hundred  and 
twenty-nine,  {Elmer's  Dig.  35,  sec.  10,)  it  is  made  lawful  for 
the  receivers,  in  order  to  enable  them  to  ascertain  and  secure 
the  property  and  effects  of  the  company,  to  send  for  persons 
and  papers,  and  to  examine  the  said  persons,  and  the  president^ 
directors,  managers,  cashier  and  all  the  ofBcers  and  agents  of 
the  company,  on  oath  or  affirmation,  respecting  the  affairs  and 
transactions  of  the  said  company,  and  the  estate,  money,  goods^ 
chattels,  credits,  notes,  bills,  choses  in  action,  real  and  personal 
estate  and  effects  of  every  kind,  of  said  company,  on  pain  of 
imprisonment  for  refusing  to  be  sworn  or  affirmed  and  to  an- 
swer. 

Under  this  act,  the  receivers  have  due  authority  to  compel 

wy  person  to  disclose  any  knowledge  he  may  possess,  respecting 

the  affairs  and  transactions  of  the  company ;  and  the  complain^ 

ftnt|  on  proper  application  to  the  receivers,  could  have  had  such 

43* 
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disclosure.  The  receivers  represent  as  well  the  creditors  as  tbr 
stockholders  of  the  company,  and  the  complainant,  as  a  creditor, 
was  a  party  to  the  bill  of  Carrigan,  which  was  filed  on  behalf 
of  all  the  creditors. 

2d.  As  to  the  priorities  of  the  incumbrances.  The  receivers 
have  the  authority,  and  it  is  their  duty  to  settle  them ;  and  in 
case  of  dissatisfaction,  an  appeal  to  the  chancellor  is  expresdy 
given  :  Elmer* 3  Dig.  36,  sec.  16,  18. 

In  settling  priorities,  they  must  inquire  intathe  validity  of  the 
several  claims,  and  refuse  to  allow  any  they  may  believe  to  be 
fraudulent  or  illegal. 

3d.  And  so  may  they  also  inquire  into  the  validity  of  all  the 
transfers  made  by  the  company,  and  should  they  find  any  of 
the  property  or  choses  in  action  of  the  company  Hl^faHy  trans- 
ferred, they  may  with  propriety,  and  should  claim  such  as  assets 
for  the  benefit  of  the  creditors  and  stockholder?. 

But  the  complainant,  by  his  counsel,  insists  that  he  is  entitled 
to  be  relieved  against  two  several  acts  of  the  legislature,  which 
he  alleges  to  be  contrary  to  the  constitution  of  the  United  State?; 
and  illegal  and  void. 

I  have  not  been  able  to  see  how  the  constitutionality  of  tbos^ 
acts  can  be  called  in  question  before  the  receivers,  nor  upon 
an  appeal  from,  or  exceptions  to  their  determination,  before  this* 
court,  or  in  any  way  under  Carrigan's  bill,  unless  it  be  oa  a 
question  of  appropriation  of  the  funds  of  the  company  by  the 
receivers.  If  so,  and  the  complainant's  bill  is  properly  framed, 
he  may  have  any  relief  to  which  he  is  entitled  under  the  gen- 
eral prayer.  The  correct  rule  I  take  to  be  that  laid  down  by 
judge  Story  in  his  Equity  Pleadinfrs.  39,  {pi  40.)  "Tbf 
court  may  afford  him  the  relief  to  which  the  party  has  a  right. 
under  the  prayer  of  general  relief,  provided  it  is  such  relief  as  fe 
agreeable  to  the  case  made  by  ihe  bill." 

In  English  et  al,  v.  Foxal^2  Pet.  R.  012,  Mr.  justice  Thomp- 
son said,  "  There  is  no  doubt  but  that,  under  the  general  pray- 
er, other  relief  may  be  granted  than  that  which  is  particularly 
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prayed  for,  but  such  relief  must  be  agreeable  to  tlie  case  made 
by  the  bill." 

But  the  court  will  not  in  all  cases  be  so  indulgent  as  to  permit 
a  bill  framed  for  one  purpose  to  answer  another,  particularly 
if  the  defendant  may  be  surprized  or  prejudiced :  Mitford  on 
PI.  31. 

The  allegations  of  the-  bill  in  reference  to  those  acts  are  so 
vague  and  inde6nite,  that  a  party  defendant  could  scarcely  an- 
ticipate that  the  complainant  was  seeking  to  have  them  declared 
v<»d. 

As  to  the  first  act,  it  is  merely  alleged  that  this  court,  under 
and  by  virtue  of  an  act  passed  the  eleventh  of  March,  eighteen 
hundred  and  forty-two,  (setting  forth  its  title,)  made  a  decree  on 
the  seventh  of  November^  eighteen  hundred  and  forty-three, 
which  said  act  he  charges  to  be  contrary  to  the  constitution  of 
the  United  States,  and  therefore  illegal  and  void. 

What  decree  is  here  alluded  to,  and  how  it  affects  the  case^ 
we  are  left  to  surmise,  and  wherein  the  act  is  contrary  to  the 
constitution  we  are  not  told. 

As  to  the  other,  it  is  alleged,  that  after  the  said  decree  of  sale, 
and  after  the  receivers  had  advertised  all  the  chartered  rights, 
&c.  of  the  company,  the  legislature,  on  the  fifteenth  of  Febru- 
ary, eighteen  hundred  and  forty-ibur,  passed  another  act,  (giv- 
ing its  title,)  authorizing  the  receivers  to  sell  those  chartered 
rights,  &c.  free  and  clear  of  all  mortgages,  judgments,  Uens 
and  incumbrances ;  which  said  act  is  charged  to  be  contrary  to 
the  constitution  of  the  United  States,  and  in  violation  of  the 
rights  of  the  complainant  as  a  judgment  creditor,  and  illegal 
and  void. 

What  relief  the  complainant  could  be  entitled  to,  under  such 
an  allegation,  and  what  he  might  seek  at  the  bar  of  the  court 
under  the  general  prayer  of  the  bill,  it  is  not  easy  to  discover ; 
and  if  the  act  last  mentioned  were  to  be  declared  void,  I  have 
not  been  able  to  see  how  the  complainant  would  be  benefited 
thereby. 

The  demurrer  to  the  bill  I  conceive  to  have  been  well  taken^ 
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and  it  must  be  sustained.  The  complainant,  however,  has 
leave  to  amend,  upon  payment  of  costs.  If  he  prefers  npi  to 
amend  the  bill,  it  must  stand  dismissed,  with  costs. 


Richard  Leatcraft  v.  Frances  S.  Hbpden. 

A  /mm  €§vert  is  rsgarded  ii^eqiiitj  as  a  feme  tele,  in  iMpaet  to  h»  ssptitte 
estate,  so  far  as  to  enable  her  to  dispose  of  it  in  an/  way  not  inconsislent 
with  the  terms  of  the  instrument  under  which  she  holds. 

If  by  the  deed  of  settlement  the  basband  has  relinquished  any  right  which  be 
might  have  acquired  in  her  estate  by  the  marriage,  and  covenanted  dot  to 
intermeddle  therewith,  but  to  permit  the  wife  to  dispose  of  H  by  deed,  will, 
or  otherwise  at  her  pleasure ;  her  right  of  disposition  remains  ae  It  was  ks- 
fore  the  marriage,  and  she  is,  in  respect  of  the  estate,  feme  mU. 

But  if  the  terms  of  the  deed  require  a  partionlar  mode  of  disposilioo.  those 
terms  must  be  observed.  Her  power  is  limited  by  them,  and  she  is  feme  eeU 
eub  modo^  and  only  to  the  extent  of  the  power  expressed. 

Where  by  the  deed  of  settlement  it  is  stipulated  that  tbe  wife  shall  be  permitted 
to  make  what  disposition  of  the  trust  property  she  msy  choose,  and  that  she 
may  have  tbe  entire  and  absolute  control  over  it,  and  dispose  of  the  same 
by  deed,  will  or  otherwise,  at  her  pleasure*  and  the  trustee  covenants  to 
convey  the  said  estates  and  property  as  she  shall  direct ;  Held,  that  the  term 
convey  must  have  been  used  as  well  in  reference  to  the  personal  as  to  tbe 
real  estate,  and  a  direction  by  the  feme  to  her  trustee  to  execute  a  bond, 
may  in  equity  be  regarded  as  an  appropriation  of  so  much  of  the  estate  ts 
may  be  necessary  to  pay  it. 

If  a  bond  be  executed  pursuant  to  the  direction  of  the  feme  ooverC,  by  bsr 
trustee,  in  bis  own  name,  her  separate  estate  may  be  charged  with  tbe  mo. 
ney  duo  on  the  bond. 

And  if  tbe  trust  be  surrendered,  and  her  separate  estate  held  with  her  geasial 
property,  so  that  no  means  of  distinguishing  it  is  afforded  to  the  court,  t 
general  decree  will  be  made  against  her  for  the  payment  of  the  money  doe 
on  the  bond. 

The  bill  states  that  on  the  first  of  August,  eighteen  hundnd 
and  thirty-nine,  Frances  S.  Hedden,  then  the  wife  of  Z.  Hed- 
den,  since  deceased,  was,  and  for  many  years  had  been,  in  hsr 
own  name,  or  in  the  name  of  some  person  in  trust  fi>r  her, 
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seized  and  poesessed  of  yaluahle  real  and  personal  property  in 
her  own  right,  and  to  her  own  separate  and  individual  use,  se- 
cured to  her  daring  her  coverture  by  an  ante*>nuptial  contract^ 
in  the  words  or  to  the  effect  following,  that  is  to  say :  '^  I'his  in- 
denture, made  the  twenty-sixth  day  of  May,  eighteen  hundred 
and  twenty,  between  Z.  H.  of  the  first  part,  S.  W.  late  S.  B.  of 
the  second  part,  and  J.  W.  B.  of  the  third  part:  Whereas,  a 
marriage  is  about  to  be  had  and  solemnized  between  the  said 
Z.  H.  and  the  said  S.  W.  late  S.  B. ;  and  whereas  the  said  Z. 
and  the  s^id  S.  have  mutually  agreed  that  the  said  Z.  shall  not 
interfere  or  meddle  with  her  present  or  acquired  property, 
whether  real  or  personal,  and  that  the  said  S.  W.  be  permit- 
ted to  make^hat  disposition  of  the  said  property  she  may 
choose :  Now  this  indenture  witnesseth,  that  the  said  Z.  for  and 
in  consideration  of  the  said  marriage,  hath  covenanted,  promis- 
ed and  agreed,  and  by  these  priesents  doth  covenant,  promise 
and  agree  to  and  with  the  said  J.  W.  B.  his  heirs,  executors, 
administrators  and  assigns,  that  he  the  said  Z.  will  not  interfere 
with  the  present  or  future  acquired  property,  whether  real  or 
personal,  of  the  said  S. ;  and  that  she,  the  said  S.  may  have  the 
entire  and  absolute  control  over  the  said  property,  and  dispose 
of  the  same  by  deed  or  by  will,  or  otherwise,  at  her  pleasure  ; 
and  the  said  S.  by  and  with  the  consent  of  the  said  Z.  doth 
hereby  release,  assign  and  transfer  to  the  said  J.  W.  B.  his 
heirs  and  assigns,  all  her  estate,  real  and  personal,  whatsoever 
and  wheresoever  the  same  may  be,  in  trust,  to  permit  her  the 
said  S.  to  receive  the  rents  and  profits  thereof  to  her  own  use,  as 
the  same  shall  from  time  to  time  accrue  and  be  receivable,  and 
devise  the  same  by  any  will  or  testament  she  may  choose  to 
make ;  and  further  in  trust  tliat  he,  the  said  J.  shall  and  will, 
at  her  request,  convey  the  said  estate' and  property  to  such 
further  or  other  uses  as  she  may  by  writing  under  her  hand 
direct  and  appoint." 

That  the  said  Frances  S.  Hedden,  on  the  said  first  day  of 
August,  eighteen  hundred  and  thirty-nine,  was  interested  in  a 
lease  of  a  lot  of  land  in  the  city  of  New- York,  and  the  com- 
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plaiaant  had  loaned  and  advanced  to  the  said  FianceB  S.  Hed- 
den,  or  to  others  tor  her,  and  at  her  request,  large  suois  of  money, 
amounting  to  five  thousand  five  hundred  doUars,  ¥rUh  whish  she 
had  erected  valuable  buildings  and  improvements  on  said  lot;  thai 
the  term  of  years  for  which  the  said  Frances  S.  Hedden  held 
the  said  lot  having  expired,  M.  A.  S.  the  owner  in  fee  of  the 
said  lot,  executed  a  new  lease  thereof  for  the  term  oi  twenty- 
one  years,  to  R.  M.  W.  the  son-in-law  and  trustee  gI  the  said 
Frances  S.  Hedden  ;  that  the  said  R.  M.  W.  took  and  held  the 
said  premises,  in  trust  for  the  said  Frances  S.  Hedden,^  without 
having  any  individual  personal  interest,  and  as  evidence  of  such 
trust,  executed  to  the  said  Frances  S.  Hedden  a  declaration  of 
trust,  wherein,  among  other  things,  he  did  declare  and  jnake 
known  that  he  held  the  said  premises  "  in  trust,  to  permit  her, 
the  said  Frances  S.  Hedden,  to  receive  the  rents,  issues  and  pro- 
fits thereof  to  her  own  use,  as  the  same  shall  from  time  to  time 
accrue  and  be  received,  and  also  to  devise  the  same  by  any  will 
or  testament  she  may  choose  to  make ;  and  further  in  trust  that 
I,  the  said  R.  M.  W.  shall  and  will  at  her  request  convey  the 
said  estate  and  property,  or  any  part  thereof,  to  such  further  and 
other  uses,  as  she  may  by  writing  under  her  hand  direct  and 
appoint." 

That  on  the  said  first  of  August,  eighteen  hundred  and 
thirty-nine,  the  said  Frances  S.  Hedden,  in  ordec  to  secure  U> 
the  complainant  the  sum  of  five  thousand  five  hundred  doUars, 
loaned  and  advanced  by  him  as  aforesaid,  made  and  executed 
to  the  complainant,  under  her  hand  and  seal,  an  instrument  in 
writing,  whereby,  after  reciting  the  lease  of  the  said  premises  to 
the  said  R.  M.  W.  in  tj-ust  for  her,  the  said  Frances  S.  Hedden, 
and  her  indebtedness  to  the  complainant  as  aforesaid,  she,  the 
said  Frances  S.  Hedden,  for  the  purpose  of  securing  to  the  .com- 
plainant tlie  repayment  of  the  said  sum  of  five  thousand  five 
hundred  dollars,  with  interest  at  seven  per  cent,  per  annum,  did 
direct  and  empower  the  said  trustee,  R.  M.  W.  to  execute  Co  the 
complainant  his  bond  or  obligation  for  the  said  sum  of  five  thou* 
sand  five  hundred  dollars,  with  interest  thereon  at  seven  per 
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ttnUj  the  iuteresl  payable  half  yearly)  and  the  principal  to  be* 
come  payaMe  on  the  first  of  August,  eighteen  hundred  and 
forty ;  and  as  a  further  security,  to  execute  and  deliver  to  the 
eomplainant  a  mortgage  upon  the  said  lot,  to  carry  interest 
from  the  date  of  the  said  instrument,  thereby  ratifying  and 
oonfirming  whatever  her  said  trustee  should  lawfully  do  by  vir- 
tue thereof. 

That  on  the  said  first  day  of  August^  eighteen  hundred  and 
thirty-nine,  the  said  R.  M.  W.  in  pursuance  of  the  said  power 
and  in  execution  thereof,  made  to  the  complainant  his  bond  of 
even  date,  in  the  penal  sum  of  eleven  thousand  dollars,  coujdi- 
Uoned^for  the  payment  to  the  complainant  of  the  sum  of  five 
thousand  five  hundred  dollars,  with  interest  as  aforesaid,  and 
also  a  mortgage  upon  the  said  leasehold  premises. 

That  the  said  trustee  died  about  the  year  eighteen  hundred 
and  forty,  and  that  Zadock  Hedden,  the  husband  of  the  said 
F.  S.  H.  died  in  the  year  eighteen  hundred  and  forty-one;  that 
on  the  death  of  the  said  Zadock  Hedden,  the  whole  trust  was  sur- 
rendered to  the  said  Prances  S.  Hedden,  being  then  sole  and  un- 
married, and  that  she  is  now  seized  and  possessed  of  the  same 
in  her  own  right ;  that  during  the  continuance  of  the  said  trust, 
as  well  during  the  life  of  her  husband  Z.  H.  as  since,  the  said 
Frances  S.  Hedden  has  managed  and  controlled  in  person  the 
said  mortgaged  premises,  and  treated  the  same  as  her  individ- 
ual and  separate  property,  and  until  the  summer  of  eighteen 
hundred  and  forty,  personally  paid  the  interest  accruing  on  the 
sMd  bond  and  mortgage  to  the  complainant 

That  in  order  to  recover  the  principal  and  interest  due  on  the 
said  bond  and  mortgage,  the  complainant,  by  virtue  of  a  power 
contained  in  the  said  deed  and  mortgage,  and  pursuant  to  the 
laws  of  the  state  of  New-Tork,  sold  the  said  leasehold  premises 
and  became  himsdf  the  purchaser  for  the  sum  of  three  thou- 
sand dollars ;  that  after  deducting  the  ground  rent  in  arrear,  and 
the  costs  of  the  sale,  there  remained  about  the  sum  of  two  thou- 
sand one  hundred  and  sixty  dollars  to  be  credited  on  the  com- 
platoanl^s  bond ;  and  that  there  still  remains  due  him  upon  said 
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bond  a  balance  of  three  thousand  six  hundred  and  sixty  dol- 
lars and  eighty  cents,  with  interest  at  seven  per  cent,  from  the 
first  of  November,  eighteen  hundred  and  forty-one. 

That  at  the  time  of  making  the  aforesaid  loan  of  five  thou- 
sand five  hundred  dollars  by  the  complainant  to  the  said  P.  S. 
H.  she  was  seized  and  possessed  in  her  own  right  of  divers  other 
tracts  of  land,  standing  in  the  name  of  the  said  trustee,  the  prin- 
cipal, part  whereof  are  situated  in  this  state ;  and  that  the  said 
Frances  S  Hedden  is  still  seized  and  possessed  of  real  and  per- 
sonal property  standing  in  her  own  name,  or  in  the  name  of 
some  other  person  to  her  use. 

The  bill  insists  that  the  said  Frances  S.  Hedden  is  liable  in 
equity  for  the  payment  of  the  balance  remaining  due  to  the 
<x>mplainant  on  account  of  the  money  loaned  to  her  as  afore- 
said, for  her  own  and  for  the  benefit  of  her  separate  estate,  and 
for  which  he  took  the  bond  and  mortgage  of  her  trustee. 

The  bill  prays  an  account  of  the  sum  due  to  the  complainant, 
with  interest,  according  to  the  tenor  of  the  said  bond  and  mort- 
gage, and  that  the  defendant  may  be  decreed  to  be  personally 
liable  therefor,  and  to  pay  the  same  to  the  complainant,  to- 
gether with  his  costs  at  law  and  in  equity. 

The  answer  admits  the  ante-nuptial  settlement,  and  the  ex- 
ecution of  the  several  instj'uments  set  out  in  the  bill  of  com- 
plaint i  but  states  that  the  said  R.  M.  W.  purchased  the  said 
leasehold  premises  on  or  before  the  first  of  June,  eighteen  hun- 
dred and  thirty-five,  with  his  own  means  and  for  his  separate 
and  individual  use  and  benefit ;  that  the  sum  of  four  thousand 
five  hundred  dollars  was  loaned  by  the  complainant  to  the  said 
R.  M.  W.  to  pay  for  the  said  premises,  and  that  the  said  R.  M. 
W.  gave  hb  individual  bond  and  mortgage  to  secure  the  repay- 
ment thereof;  that  the  said  R.  M.  W.  for  the  purpose  of  ma- 
king some  improvements  upon  the  said  premises,  borrowed  of 
the  complainant,  in  the  year  eighteen  hundred  and  thirty-five^ 
the  further  sum  of  one  thousand  dollars,  and  gave  him  his  in^ 
dividual  bond  therefor  ;  that  the  said  premises  were  owned  and 
occupied  by  the  said  R.  M.  W.  in  his  own  individual  right} 
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until  the  year  eighteen  hundred  and  thirty-eight ;  that  the  said 
R.M.  W.  being  indebted  to  the  defendant,  she  took  an  assign- 
ment  of  his  interest  in  the  said  premises,  for  the  purpose  of  se- 
curing her  debt ;  and  that  she  was  subsequently  induced,  by 
the  advice  of  the  com(dainant  and  of  the  said  IL  M.  W.  for  the 
same  purpose,  to  renew  the  said  lease,  without  intending  or  de- 
signing to  make  herself  personally  liable. 

Denies  that  the  complainant  made  a  loan  to  her  for  the  pur- 
pose of  erecting  buildings  or  improvements  on  her  separate  pro- 
perty ;  or  that  any  part  of  such  loan  was  used  for  that  purpose. 

Denies  that  any  loan  was  made  by  the  complainant  for  her 
separate  use  and  benefit,  or  upon  the  credit  of  her  separate  es- 
tate ;  and  that  as  far  as  these  statements  are  made  in  the  leci^ 
tals  of  any  instrument  signed  by  her,  such  recitals  are  false  and 
fraudulent ;  and  the  said  instrument  was  signed  by  her  without 
a  knowledge  or  examination  of  its  contents,  and  without  being 
aware  that  it  contained  such  recital 

The  cause  came  on  for  final  hearing  upon  bill,  answer,  re« 
plication  and  proofs. 

P.  D.  Vroom^  for  complainantv 

L.  H.  Sand/ord,  fur  defendantv 

Brief  of  defendant's  counsel.* 

FirsL  The  bill  rests  upon  two  allegations  of  matterd  of  feci, 
viz. :  1.  That  the  complainant  made  a  loan  to  the  defendant 
for  the  purpose  of  erecting  buildings  and  improvements  on  hef 
separate  property,  some  part  of  which  loan  was  used  for  that 
purp:)sc.  2.  That  the  loan  was  made  for  her  separate  use  and 
benefit,  and  upon  the  credit  of  her  separate  estate. 

•  T  e  oporter  is  indebted  to  the  politeness  of  Mr:  Sandford  fbr  fhll  notM 
of  his  argument;  The  brief  is  pablished  entire,  as  it  eontains  an  M9  exam* 
ination,  and  a  loeid  review  of  the  authorities  upon  an  important  question^ 
which  has  given  rise  to  much  discussion  and  conflict  of  opinion.  He  regrets 
%bat  he  has  been  unable  to  procure  the  brief  of  the  complainant's  counsisl. 
44 
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^elch^  tt  ih«w  ftH^tioiiB  is  iKMllftkied  hf  ibe  pt9c(k  in  the 
cMjte.  The  Mswer  poriti^^  ^ebfes  Ibelti  boOi ;  and  it  bemg^ 
redponsivis  to  the  btU,  it  must  be  icrv«rcotne  by  two  witneesee,  mt 
by  otie  poritive  witness  and  drcutnstances  tAfeh  ttre  dquivalent 
16  another :  NeviUe  v.  DemetUi,  I  Green^  Chan.  322,  335 ; 
Stafford  V.  BryAn^  I  i^tf  ig-e,  239 ;  3  Wend.  632. 

There  is  no  positive  witness  against  the  answer.  The  eom- 
plainant  relies  upon  the  recitals  contained  in  the  power  to  the 
trustee,  Williams^  authon^iog  the  execution  of  the  mortgage, 
in  August,  eighteen  hundred  and  thirty-nine,  and  in  the  two 
declarations  of  trust. 

The  first  delaration  is  not  proved  to  have  been  delivered  to 
the  defendant,  or  brought  to  her  knowledge.  The  entry  of  the 
register  of  deeds  in  New- York,  that  it  was  recorded  at  the  re- 
quest of  S.  Hedden,  is  not  part  of  the  record,  and  his  certificate 
of  that  fact  is  not  evidence.  This  has  been  so  decided  in  New- 
York.  The  recitals  in  both  declarations  Of  trust  are  inconsistent 
with  the  allegation  in  the  bill,  that  the  money  was  lent  to  Mrs. 
Hedden  to  erect  the  buildings  and  improvements ;  and  incon- 
sistent with  the  proof,  which  is  positive,  that  the  four  thousand 
five  hundred  dollars  was  lent  to  Williams,  not  to  improve  the 
property,  but  to  buy  it.  Besides,  the  testimony  leaves  no  room 
to  doubt,  that  the  recital  of  Mrs.  Hedden's  indebtedness  in  the 
power  to  Williams,  (and  which  is  the  only  testimony  in  the 
case  to  charge  her  with  the  original  loans,)  was  fraudulently  in- 
serted in  that  instrument,  without  her  knowledge,  and  certainly 
without  her  suspecting  its  object,  or  the  use  to  which  it  was  to 
be  perverted. 

At  the  most,  they  are  mere  admissions  made  by  a  married 
woman,  ignorant  of  their  effect,  without  the  aid  or  advice  of  her 
husband,  her  trustee,  or  her  counsel ;  which  are  not  shown  to 
have  been  read  to  or  by  her  before  execution,  and  which  are 
proved  to  be  untrue  by  positive  and  unequivocal  testimony.  And 
independent  of  the  weight  of  the  answer,  the  testimony  on  the 
part  of  the  defendant  is  fully  sufiicient  to  overbalance  the  force  of 
the  admissions,  and  all  the  testimony  on  the  part  of  the  corophio* 
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FurtbeTt  the  case  made  by  th(^  tMilfnoBV  k  wb^jr  iHMriaQti; 
ftom  thai  made  by  the  biU.  Fo|p.  if  ib^r&.be  ^7  d^t  proved 
against  the  defendant,  it  is  a  debt  imcmtd  ia  eighteen  hundied: 
and  thirty-fiye,  and  not  in  oi>about  eighteen  hundred  and  thirty- 
nine  ;  and  it  was  incurred  for  the  purpose  of  buying  the  lot  ia 
qu^tion,  not  for  the  purpose  of  improving  or  benefiting  property 
already  belonging  to  the  defendant  The  bill  as  framed,  thei^ 
fore,  cannot  be  sustained :  Knickerbocker  v.  Harris,  6  Wend. 
638,  646. 

Second.  If,  however,  the  court  shall  come  to  the  conclusion 
that  the  loan  in  question  was  made  to  Mrs.  Hedden,  then  I  sub- 
^mit  that  on  the  case  proved  by  the  complainant,  he  is  not  enti- 
tled to  any  decree. 

I.  By  the  laws  of  New- Jersey,  (according  to  which  laws  this 
suit  is  to  be  determined,)  a  married  woman  is  incapable  of  en- 
tering into  contracts  or  obligations,  except  such  as  are  prescribed 
by  statute.  And  in  respect  of  her  separate  estate  she  can  act  as 
a  feme  sole^  only  in  the  manner  and  to  the  extent  prescribed  in 
the  trust  instrument  creating  such  separate  estate. 

(1.)  As  to  her  general  itlcapacity  there  is  no  question.  She 
cannot  maks  a  valid  note,  bond  or  covenant  In  short,  she  can- 
not contract  obligations :  2  Story^s  Eq,  625,  s,  1397 ;  Whitbeck 
V.  Cook  J  15  Joints.  483. 

If  the  defendant  had  made  a  contract,  the  complainant  might 
have  sued  her  at  law  in  assumpsit,  as  she  was  unmarried  when 
this  suit  was  commenced. 

(2.)  Then  to  what  extent  is  a  married  woman's  legal  capaci- 
ty enlarged,  when  she  has  a  separate  estate,  and  how  far  may 
she  act  in  regard  to  it  as  a  feme  sole  ? 

I  of  course  confine  my  argument  to  an  estate  which,  by  virtue 
of  some  will,  deed  or  settlement,  is  set  apart  for  her  sole  use, 
with  certain  powers  of  enjoyment  and  disposal.  Her  property 
not  thus  settled,  being  subject  to  the  marital  rights  of  the  hus- 
band, stands  upon  its  original  common  law  footing. 
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I  insist,  that  as  the  law  is  in  this  state,  she  can  act  as  wtfeme 
sole  in  respect  to  her  separate  property,  only  to  rtieeiLtent  aad  in 
the  manner  and  form  provided  in  the  instrument  creating  it. 

FiiBt,  it  is  so  upon  reason  and  principle.  Let  us  look  at  the 
history  of  the  law  on  this  subject. 

In  the  early  period  of  the  English  common  taw,  property 
consisted  so  exchisivety  of  real  estate,  thai  personal  property 
was  scarcely  mentioned.  The  year  books  are  filled  with  reat 
actions,  the  very  names  of  which  now  sound  uncouthly  to  our 
ears ;  and  while  there  are  occasional  actions  of  tort,  those  upon 
contract  are  of  rare  occurrence. 

In  this  period,  we  find  the  common  law  on  the  subject  of 
husband  and  wife  cfearly  ascertained.     The  wife's  legal  ex- 
istence was  merged  in  that  of  the  husband.    If  she  had  an . 
estate  of  inheritance,  it  became  his  during  her  life^  or  his  own. 
dependent  upon  issue  of  the  marriage. 

But  as  a  compensation  for  this  state  of  things,  the  husband 
was  bound  to  maintain  her;  on  his  death  she  resumed  the 
whole  of  her  own  estates,  and  became  entitled  to  dower  in  his 
lands ;  and  during  the  coverture,  the  law  clothed  her  with  an 
entire  incapacity  to  contract,  not  merely  with  her  husband,  but 
with  all  others.  She  could  not  execute  any  valid  deed.  Her 
title  to  lands,  and  her  inchoate  right  of  dower,  could  only  be 
conveyed  or  barred  by  a  fine  or  common  recovery,  and  upon  a 
private  examination  befoie  one  of  the  judges  of  the  highest 
courts  in  the  kingdom.  It  was  necessary  for  the  husband  to 
join  in  these  assurances,  else  they  were  nugatory.  A  jointurf 
was  open  to  both  parties,  but  that  was  in  lieu  of  dower,  and 
created  a  safe  and  certain  provision  for  the  wife.  It  was  the 
only  marriage  settlement  then  known. 

Such  was  the  common  law,  and  as  such  it  became  a  part  of 
the  law  of  this  state.  It  is  still  the  law  liere,  except  as  modified 
by  the  statutes  of  the  state,  and  by  the  clearly  defined  changes 
which  had  been  made  by  the  English  courts  from  time  to  time, 
prior  to  the  revolution  in  seventeen  hundred  and  seventy-six. 

To  proceed  in  the  illustration.     The  commercial  prosperity 
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of  England  dates  from  the  reign  of  Henry  YH.  and  from 
thai  time  ^lo  James  I.  its  steady  and  rapid  increase  bad 
brought  into,  existence  a  vast  amount  of  personal  property ;  apd 
the  subsequent  unexampled  advance  of  England  in  wealthy 
has  made  peraom^l  estate  necurly  equal  in  vatue  to  the  lai¥Ml 
property  of  the  kingdom. 

The  common  law»  originating  when  pemonaUgF  w«s  in  efieql 
of  no  moment,  gave  aU  the  wila's,  gooda  and  ebaltals  to  Ae* 
husband. 

During  this  commercial  progress,  the  grovrth  ef  ttsesi  and  Unf 
introduction  of  trusts  on  the  deeiniction  of  equitaUe  uses,  (th^' 
wife  taking  no  dovrer  in  either,)  bad  further  abridged  her  mart* 
tal  rights.  And  the  greatly  increased  facilities  for  barring  dow0f r 
and  cutting  off  her  inheritance,  m  part,  through  the  moUipliaa' 
tion  of  offlcers  to  take  the  wife's  aicknowledgement  on  fines  and 
recoveries,  had  left  her  still  more,  exposed  to  being  deopoiled  of 
her  estate. 

These  causes  led  to  the  introduction,  in  the  seventeenth  oen^ 
tury,  of  marriage  settlements,  and  provisions  in  wills,  whicbr 
vested  property  ii^  trustee^  for  the  sole  and  separate  use  of  the 
wife,  with  various  provisions  for  the  mode  of  its  use  and  die* 
posal. 

Their  object  was  to  provide  a  sure- and  indestructible  support 
for  wives  and  children,  which,  could  not  be  infljoenced  by  the* 
casualties,  misfortunes  or  attainder  t)f  husbands. 

Not,  as  some  recent  cases  in  England  and  New- York  would' 
import,  for  the  mere  purpose  of  guarding  the  wife  from  the  hus- 
band's influence ;  aiid  at  the  same  time  depriving  her  of  hia 
protection  in  the, transfer  of  her  property,  and  of  all  those  incar- 
pacities  which  the  law  had  provided  for  her  security  against  her 
own  improvidence,  unacquaintance  with  business  and  liability 
to  fraud,  imposition  and  undue  ijafluence. 

As  a  species  of  trust,  the  separate  estates  of  married  women: 
became  a  subject  of  equitable  cognizance.  The  courts  of  law 
only  looked  to  the  trustee  and  the  legal  title. 

The  trust  instruments  invariably,  as  in  this  case,  provided  in^ 
44* 
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accurate  and  well  considered  terms,  the  mode  of  enjojment^ 
and  the  manner  in  which  the  married  woman  might  act  npoor 
direct,  appoint  and  control  the  property. 

And  the,  courts  have  uniformfly  held  that  they  cannd  aeli 
upon  the  wife's  dispositic^  of  such  property,  or  upon  any  writing- 
or  thing  affecting  it,  as  a  contract  or  an  i^eement,  but  only  f» 
an  equitable  appointment  under  the  settlement. 

'  It  is  therefore  plain,  that  the  possession  or  ownership  of  a 
separate  estate,  does  not  confer  on  the  wife  the  right  to  contract 
She  stands  as  at  common  law,  incapable  of  making  a  contract 
or  general  engagement  She  has  a  mere  power  of  dispositioo, 
as  incident  to  such  estate^  which  operates  only  by  way  of  ap- 
pointment And  thus  operating,  how  can  she  direct  or  appoint 
in  a  mode  other  than  that  prescribed  ? 

Her  whole  capacity  to  act  upon  the  separate  estate,  is  derived 
firom  the  deed.  How  then  can  the  Taw  give  lo  bar  a  greater  or 
different  capacity  than  the  deed  itself  expresses?  .  The  only 
reasonable  ground  of  decision  is,  that  as  this  whole  artificial  ca- 
pacity is  the  creature  of  the  trust  instrument  in  each  case^  aod 
in  derogation  of  the  old  common  law  rule;  equity  will  permit  a 
married  woman  to  act  as  a  feme  sole  to  the  extent  prescribed 
and  required  by  such  instrument ;  and  in  all  other  respects,  and 
to  all  other  intents,  will  leave  her  to  the  protection,  as  well  as  to 
the  restrictions,  of  the  common  law. 

The  learned  counsel  for  the  complainant  assumed,  without 
citing  any  authority,  that  by  the  law  as  now  established,  the 
defendant's  separate  estate  is  liable  for  the  diebt  claimed.  It  is 
conceded  that  no  such  decision  has  ever  been  made  in  the  courts 
of  this  state.  It  is  therefore  an  open  question  here,  to  be  settled 
upon  equitable  principles,  unless  there  be  some  controlling  au- 
thority iierived  from  the  English  law  prior  to  the  revolution. 

II.  This  brings  me  to  consider  the  point  upon  authority- 
It  is  undeniable  that  the  balance  of  ihe  recent  decisions  in  Eng- 
land, and  the  New- York  authorities,  go  to  the  extent  of  sus- 
taining the  case  as  made  by  the  bill  in  this  cause. 

I  will  endeavor  to  satisfy  the  court  that  the  English  decisions 
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are  not  cootroliiD^,  and  that  the  balance  of  judicial  authority 
18  clearly  adverse  to  the  New-rYork  adjudications. 

Until  lord  Thurlow  decided  the  case  of  Hulme  v.  Tenant, 
in  seventeen  hundred  and  seventy-eight,  the  law  on  this  point 
was  unsettled  and  flnctuating  in  England ;  and  i6x  forty  years 
after  thai  decision  it  was  much  questioned,  and  the  law  of  that 
case  for  many  years,  wholly  denied. 

The  deviation  there  from  what  I  deem  the  only  consistent 
rule,  commenced  with  lord  Macclesfield,  in  Powell  v.  Hankey^ 
2  P.  W.  82,  in  seventeen  hundred  and  twenty-two.  And  it 
there  rests)  more  in  the  dictum  of  the  judge,  than  the  decision ; 
for  he  refused  to  sanction  the  wife's  disposition  of  the  principal 
of  her  separate  estate,  although  she  had  an  absolute  power  of 
appointment.  He  held  that  she  should  not  recover  back  from 
her  hu^Aud's  estate,  the  interest  on  her  property  which  she 
had  allowed  him  to  receive,  and  that  it  might  be  deemed  as 
used  for  her  maintenance^  The  temper  of  this  judge  towards 
these  benign  provisions  for  wives  and  children,  may  be  learned 
from  his  remark  that  it  was  against  common  right  for  a  wife  to 
have  a  separate  property,  and  all  reasonable  intendments  and 
presumptions  were  to  be  admitted  against  her. 

In  the  next  ca^e,  Norton  v.  Turvill^  2  P.  W.  144,  in  seven- 
teen hundred  and  twenty-three,  the  bond  of  the  wife,  though 
held  to  be  void  as  a  bond,  was  enforced  by  the  master  of  the 
rolls,  after  her  death,  against  the  husbarid  who  had  possessed 
himself  of  her  property.  It  would  seem  also,  that  the  wife  by 
will  made  a  trust  to  pay  debts.  I'hat  decision  has  no  applica- 
tion here. 

There  are  several  other  reported  cases,  from  seventeen  hun- 
dred and  twenty-eight  to  the  time  of  Hulme  v.  Tenant^  where 
the  court  refused  to  decree  arrears  of  pin  money,  and  of  other 
income,  to  the  wife,  where  the  husband  had  received  or  retained 
it,  at  the  same  time  supporting  the  wife  out  of  his  own  means. 

These  cases  were  generally  strained  against  the  wife,  from  a 
feeling  adverse  to  these  separate  estates ;  which  feeling  at  this- 
day  appears  strange  and  unaccountable.. 
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I  pa88  over  the  various  dicta  of  chanceUors  and  Bia9ters  of 
the  rolls,  as  being  of  no  authority.  We  are  aow  kxiking  at  de- 
cbions. 

Ii^  Standford  v.  Marshall^  2  Aik.  69,  the  decinoB  charged 
the  income,  by  way  of  appointment.  lo  CUrk  y.  MUkfTy  2 
76m(,  379,  the  same  judge  would  not  charge  the  wife  on  her 
parol  promise. 

Allen  V.  Papworthj  \  Yesey  sen.  163^  was  an  appoiiitnient 
of  the  profits  merely,  and  made  on  a  bill  of  the  wife  eeeking 
it.  On  the  other  hand,  in  BlcuJewood  v.  Narris^  Cos.  Temp. 
Talbot  J  43,  cited,  the  court  would  not  decree  a  fund  to  be  paid 
to  the  husband,  on  the  wife's  consent  in  open  court,  it  being  her 
separate  personal  estate.  .  ,      ■ 

In  Qrigby  v.  Cbjr,  1  Fe^ey,  sen.  617,  the  decree  went  as  bx 
as  to  hold  the  wife  to  perform  a  contract  oi  sale  of  .part  of  her 
trust  estate ;  yet  these  stopped  short  in  the  ndddle  of  the  prin- 
ciple established ;  for  although  she  had  other  trust  estates,  the 
court  would  not  compel  her  to  charge  on  those  a  dower  right 
existing  on  the  one  sold,  and  which  was  in  the  way  of  makiiig 
a  clear  title. 

In  Paulet  v.  Delavaly  2  Ibidy  663,  the  decision  was  on  the 
ground  of  the  wife's  confirmation,  after  she  became  sole. 

In  Caverley  v.  Dudley y  3  Atk*  541,  the  grant  of  an  annuity 
was  held  beyond  the  wife's  power,  yet  it  was  upheld  as  a  loan 
to  her. 

These  were  all  the  reported  decisions  made  in  England,  prior 
to  the  American  revolution. 

And  I  submit,  that  they  utterly  fail  to  establish  the  doctrine 
that  the  wife,  in  respect  of  her  separate  property,  could  deal 
with  it  as  a  feme  sole,  without  regard  to  the  mode  prescribed  in 
the  trust  instrument. 

The  cases  are  vacillating,  inconsistent  upon  the  very  princi- 
ples which  they  assert,  and  accompanied  with  repeated  decla- 
rations of  the  judges,  tending  still  farther  to  limit  their  effect. 

For  these,  especially  as  to  the  power  over  her  real  estate,  I 
r^ferto  lord  Hardwicke's  observations,  in  Hearle  v.  Greenbanky 
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[    Vesep,  sen.  298,  303 ;  Peacock  v.  Monk,  2  Ibid,  190 ;  and 
^aulet  V.  Delaval,  2  Ibid,  668, 669. 

I  win  speak  of  the  subsequent  current  of  decisions  presently. 

I  now  repeat  that  we  have  reached  the  period  when  the 
ilnglish  decisions  ceased  to  be  authority,  (properly  so  called,)  in 
his  state  ;^and  find  no  settled  ,1a w  which  will  sustain  the  case 
nade  by  the  bill  in  this  cause.  And  there  is  no  adjudged  case 
barging  the  corpus  of  the  wife's  real  estate  with  a  debt  incurr- 
ed by  her. 

Now  bow  stands  this  question  on  the  weight  of  judicial  au- 
hority,  as  res  integra  here. 

And  first,  as  derived  from  English  jurisprudence.  We  have 
«en  lord  Hardwicke  going  to  a  great  length,  baud  passibvs 
equis,  however ;  for  he  hesitated,  and  at  times  drew  back. 

In  Hfdme  v.  Tenant,  I  Bra,  C,  C.  16,  which  is  the 
preat  English  decision  in  the  complainant's  favor,  lord  Thur- 
ow  charged  upon  the  rents  and  profits  of  the  wife's  separate 
leasehold  estate,  the  amount  of  a  bond  which  she  had  signed 
vith  her  husband.  He  refused  to  charge  even  the  income  of 
ber  separate  freehold  estate.  His  predecessor,  lord  Bathurst, 
lad  decided  against  any  charge. 

It  will  be  seen  that  this  case  is  no  authority  for  charging  the 
yrincipal  of  the  wife's  estate ;  but  is  directly  opposed  to  such  a 
charge. 

Lord  Thurlow's  doubts  as  to  the  whole  doctrine,  were  appa- 
ent  in  Ellis  v.  Atkinson,  3  Bro.  C.  C.  347,  note,  and  p.  665. 
4nd  finally,  \n  Pybus  v.  Smith,  3  Ibid,  340;  8.  C.  1  Vesey, 
1 89,  he  expressed  his  opinion  freely  and  strongly  against  the 
extent  to  which  the  cases  had  been  carried.  See  lord  Eldon's 
iccount  of  it,  in  8   Vesey,  175,  and  11  Vesey,  221. 

Then  we  have  lord  Alvanley  and  lord  Rosslyn,  at  a  later  pe- 
'iod,  holding  the  contrary  doctrine,  and  deciding  that  the  power 
>f  appointment  must  be  strictly  pursued. 

These  decisions  were   Sockett  v.    Wray,  4   Brc.   C.    C. 
183;    Hyde  v.   Price,  3   Vescy,  437;    Milues  v.  Busk,  2 
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Ibid,  48S  ;    Whistler  v.  Newman^  4  Ibid^  129 ;  and  Mares  r. 
nuish,  5  Ibid,  692. 

So  that  immediately  afkcar  lord  Thnrlow's  tkoAy  and  fora 
period  of  fourteea  or  fifteen  years,  the  doctrine  of  the  Eaglisb 
chancery  was  entirely  against  the  law  claimed  in  Ibis  bilL 

Lord  Eldon  was  clearly  and  eaiphatically  agmnst  the  dor- 
trine  contended  for ;  although  he  seemed  finally  u>  coiwider  il 
as  having  been  sustained  so  often,  as  to  be  established. 

Thus,  in  Sperling  v.  Hochfort,  8  Vesey,  175,  he  said  it  wa» 

impossible  to  know  the  result  on  the  cases  decided ;  that  be 

wished  the  law  might  turn  out  for  the  protection  of  marmd 

*  women,  to  the  extent  in  which  it  was  represented  by  loid  Ross- 

lyn,  in  Whistler  v.  Newman. 

In  Nantes  w  Corrock,  9  Vesoy,  188,  9,  he  says  thai  Buime 
V.  Tenant  was  "a  prodigiously  strong  case;"  and  Pybuss, 
Smith,  was  also  a  very  strong  case,  and  a  dednon  much 
against  lord  I'hurlow's  inclination.  And  he  says  lord  ThnrfaNr 
went  no  further  than  the  rents,  not  against  the  eslale  ilsel^ 
and  clearly  not  against  her  person. 

In  Jones  v.  Harris,  9  Ibid,  497,  lord  Eldon  speaks  of  it  as 
an  open  question,  and  gives  good  reasons  why  the  law  sboaU 
be  as  we  contend  it  is. 

In  Parkesv,  White,  11  iftirf,  220,  221,  he  says  his  mind  is 
in  great  distraction  on  the  subject.  That  upon  principle  a  wo- 
man contracting  marriage,  loses  all  the  powers  she  had  as  a 
feme  sole.  And  lord  Thurlow  said  that  upon  true  princijde, 
where  equity  allows  her  by  contract,  to  place  heiBelf  in  the  sit- 
uation of  feme  sole,  her  faculties  as  such,  the  nature  and  es- 
tent  of  them,  are  to  be  collected  from  the  terms  of  the  instni- 
ment  making  her  such. 

Sir  William  Grant's  views  may  be  seen  in  Wagstnf  v. 
Smith,  9  Ves.  520;  and  Richards  v.  Chambers,  10  /JW,S8a 
And  even  that  most  able  equity  jurist  was  led  by  the  misty  ami 
confused  state  of  the  law,  growing  out  of  the  departure  from 
principle,  established  \n  Ihdme  v.  Tenant,  Uy  make  directly 
conflicting  decisions  upon  the  wife's  disposition  of  dividends  on 
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fltoek,  in  Homy  v.  Siaiceman^  cUedB  Faf.  £34;  andin  Stur- 
ffis  V.  Corp,  13  Ibid,  190. 

Btft  I  amdode,  that  the  rule  came  £naily  to  be  settled  in 
Engtand,  «iiioe  the  date  df  the  eases  cited,  that  in  equity,  in 
req^ecC  of  her  separate  estate^  the  wife  may  act  as  a  feme  sole, 
unless  restricted  by  the  instrument  creating  it  But  8U<^h  act,  to 
be  efleccife,  must  be  in  writing,  and  importing  an  oUigation  to 
pay ;  and  operates  as  an  appointment,  and  not  as  a  contract 

It  is  needless  to  re^w  the  more  recent  cases  establishing 
these  doctrines.  They  never  have  received  the  sanction  of  the 
bar  in  England.    See  Mr.  Belt's  Note  l,/o  I  Bro,  C.  C.  17. 

Mr.   Clancy,   in   his  treatise  on  the   Rights  of  Married 

Women,  p,  341,  &c.,  after  stating  the  rule,  declares  that  his 

own  opinion  i&  against  any  change  being  permitted,  unless  the 

writifig  expressly  appoints  it  to  be  paid'  out  of,  or  charged  upon, 

her  separate  estate. 

Mr.  Roper,  and  his  learned  editor,  Mr.  Jacob,  were  evidently 
of  the  same  opinion:  2  fioper^s  Husband  and  Wife,  by  Jacob, 
243,  fwte.       *  • 

And  some  very  recent  dedisions  of  the  vice*chanceUor  of 
Eng^nd,  upon  the  provisions  introduced  into  settlements  in 
England,  in  order  to  obviate  as  far  as  practicable  the  injurious 
^fiect  of  these  decisions  upon  the  interests  of  married  women, 
haye  drawn  out  the  strong  and  open  animadversions  of  the 
profession.  See  6  London  Jurist,  part  2,  page  263 ;  8  Ibid, 
part  2, 382. 

The  gross  inconsistency  of  the  rule  as  estabUshed  there,  is 
strikingly  shown  by  this  illudtratibn. 

Where  the  wife  attempts  to  execute  the  express  powers  con- 
tained in  the  settlement,  whether  by  deed  or  will,  she  must 
pursue  the  terms  and  formalities  prescribed,  to  the  very  letter. 
And  the  house  of  lords  has  just  decided  there,  on  a  writ  of 
error,  against  the  validity  of  such  an  appointment  attempted  to 
be  made,  pursuant  to  a  power,  because  it  did  not  purport  to  be 
attested  bylier  in  the  presence  of  two  credible  witnesses,  (the 
seukement  preseHMng  that  form  of  attestation,)  although  two 
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perados  had  signed  as  wkneaaes  in  the  ordinary  way :  Burdett 
V.  Doe^  8  Lond.  Jur.  Reports,  1. 

Yet  in  the  same  court,  if  the  wife  had  dgned  a  bond  without 
her  trustee  or  her  husband's  assent,  although  an  utter  nullity  of 
itself,  it  would  have  been  held  a  good  appointment,  and  if  large 
enough,  have  swept  her  whole  estate. 

Next,  in  the  state  of  New- York.  The  question  came  before 
chancellor  Kent,  in  Jacques  v.  Mtihodisi  Episcopal  Church, 
3  J'tinu  Chan.  N,  77;  who,  after  a  most  aide  and  thorough 
examination  of  the  authorities  and  the  principles  applicable  to 
the  point,  held,  that  a  feme  covert,  in  respect  of  her  sepsurale 
property,  is  to  be  considered  as  a  feme  sole,  only  to  the  extent 
of  the  power  given  to  her  by  the  marriage  settlement 

The  decree  of  this  most  learned  and  upright  judge  was  re- 
versed by  a  large  majority  of  the  court,  in  the  court  for  the 
correction  of  errors,  17  John,  549 ;  and  to  the  extent  of  the 
facts  involved,  she  was  held  enabled  to  act  as  a,fefn€  sole.  As 
this  decision  is  the  foundation  of  all  the  law  to  this  eflbct,  which 
is  fouDd  on  this  side  of  the  Atlantic,  I  beg  to  dwell  upon  it  some- 
what at  large. 

The  case  was  this.    Jacques  married  a  lady  of  large  estate, 
who  had  been  accustomed  to  an  expensive  style  of  living.  P^^ 
vious  to  the  marriage,  her  property  was  settled  in  the  usual 
tbnn,  to  her  separate  use,  and  with  absolute  power  of  appoint- 
ment by  deed  or  will.     During  the  coverture,  she  required  the 
same  style  of  living  to  be  kept  up ;  her  husband  paid  those  ex- 
penses, and  she  suffered  him  to  receive  and  appropriate  to  his 
use,  some  portions  of  her  income,  and  one  considerable  item  of 
the  personal  property  settled  upon  her.    On  her  death  she  left 
no  issue,  and  appointed  one  thiid  of  her  property  to  the  Medio- 
dist  church,  one  third  to  her  husband,  Jacques,  and  one  third  to 
her  collateral  relatives.     I'he  contest  in  the  suit,  arose  upon  the 
claim  of  Jacques  to  retain  what  his  wife  bad  bestowed  upon 
him  in  her  life-time. 

Having  in  view  the  constitution  of  the  court  of  final  resort  in 
the  state  of  New- York,  many  of  the  judges  being  laymen ;  it 
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is  not  uQJust  to  infer  that  the  peculiar  circumstances  of  that 
case,  had  a  decisive  influence  upon  the  result.  Indeed,  we  find 
the  chief  justice  himself  adverting  to  those  circumstances  in 
strong  terms,  {p.  581,)  and  speaking  of  the  extreme  hardship 
of  throwing  upon  Jaeqiies  the  charge  of  his  wife's  expensive 
equipage  and  establishment.  We  see  also  a  spice  of  lord  Mac- 
clesfield's hostility  to  these  inventions  of  equity,  in  the  opinions 
of  the  chief  justice,  and  of  judge  Piatt.  The  former  confesses 
that  his  partialities  in  favor  of  marriage  settlements,  are  not 
strong.  He  thinks  the  iron  rule  of  the  common  law,  the  best 
adapted  to  promote  the  tranquillity  and  happiness  of  the  married 
state. 

Judge  Piatt  is  still  more  emphatic  in  his  administration  of  the 
lethean  despotism  of  the  old  rule  of  law,  and  he  laments  over 
the  introduction  of  marriage  settlements,  and  the  "amphibious 
character"  thereby  given  to  the  wife,  {pcfge  583.) 

I  will  not  pursue  the  remarks  of  that  judge,  which,  I  say  it 
with  regret,  are  creditable  neither  to  his  head  or  his  heart. 

I  can  say  with  confidence,  that  having  in  view  the  peculiar 
Iiardship  of  that  case,  the  constitution  of  the  court  itself,  and 
the  powerful  hostility  of  the  two  judges  who  read  opinions,  to 
the  whole  system  of  marriage  settlements ;  it  ought  not  to  be 
deemed  an  authority,  out  of  New- York,  as  against  the  unan* 
swerable  judgment  of  chancellor  Kent. 

The  decision  in  Jacques  has  been  followed,  in  that  state,  in 
the  North  American  Coal  Company  v.  Dyett,  7  Paiges  9, 
and  recognized  in  Gardner  v.  Gardner.  7  Ibid,  1 1 5. 

Chancellor  Walworth,  of  course,  assumed  the  case  of  Jacques 
to  be  settled  law,  and  decided  the  case  of  Dyeti  accordingly, 
without  any  examination  of  the  subject  upon  principle.  I  ap- 
prehend that  if  he  had  adverted  to  two  considerations,  viz.  that 
tlie  case  of  Jacques  was  one  of  administration  after  the  death 
of  the  wife,  (see  2  Story^s  Eq,  s,  1898,  note  I,)  and  that  few 
even  of  the  modern  English  cases,  had  gone  the  length  of 
charging  the  capital  of  the  wife's  real  estate ;  he  would  have 
come  to  a  different  conclusion. 
46 


530  CASES  IN  CBANCERT, 

[Lnjenft  t.  Haddea.] 

Al  an  erents,  chancellor  Walworth  has  not  given  the  sanc- 
tioo  of  his  own  judginnit  to  the  principle  inTolved  in  the  final 
decision  of  Jbc^aiei  t.  The  MModisi  Church. 

Therefore,  when  this  honorabk  court  diall  look  to  the  state 
of  Xew-Tork  for  aothori^  on  this  point,  ii  will  find  on  one  side 
the  derision  of  the  ooort  of  errors,  and  on  the  other  the  great 
and  decistve  we^t  of  chancellor  Kents  judgment  in  the  same 
case.  And  that  he  still  entertains  the  same  opinion,  see  2  Kenfs 
Com.  164  to  166,  2d  editnm. 

In  answer  to  the  narrow  views  expressed  by  the  common  law 
judges  in  Jacques's  case^  in  17  Johnson^  I  b^  to  refer  to  por- 
tions of  chancdior  Kent's  opinion  in  the  same  caae  when  befoie 
him,  in  3  John.  Chan,  R. 

At  page  SS,  he  says,  "  These  marriage  settlements  are  made 
to  secure  to  the  wife,  and  her  off^Niag,  a  certain  support  in  eve- 
ry event,  and  to  guard  her  against  being  overwhelmed  by  the 
mbfortunes,  or  unkindneas,  or  vices  of  the  husband.  They 
usually  proceed  from  the  prudence  and  foresight  of  friends,  or 
the  warm  and  anxious  affection  of  parents.    If  fiiirly  made, 

they  ought  to  be  supported,  according  to  the  true  intent  aod 

spirit  of  the  instrument  by  which  they  are  created  ;  and  I  an^t. 
very  unwilling  to  adroit  that,  notwithstanding  the  cautious  Ian — 
guaee  of  this  settlement,  the  wife  was  to  be  deemed  to  bav^s 
absolute  dominion  over  the  property  as  a  feme  sotCy  and  n<^C 
bound  by  the  prescribed  form  of  disposition. 

'*A  court  of  e<juity  will  al\i'ays  carry  the  intention  of  these 
settlements  into  effect,  when  that  intention  is  explicit  and  cer- 
tain.    The  court  will  not  suffer  the  grant  to  be  defeated,  or  the 
intention  of  the  settlement  to  fail    This  is  the  general  principle 
that  pervades  the  cases,  however  discordant  they  maybe  in  the 
application  of  their  doctrines,  or  however  perplexiogly  subde  in 
their  distinctions.     Now,  if  the  meaning  of  the  settlement  in 
this  case  was,  that  the  wife  could  only  dispose  of  her  estate,  real 
or  personal,  by  deed  or  will,  or  bar  herself  of  the  rents,  iseoca 
and  profits,  by  her  receipts,  how  can  the  court  uphold  tlie  hos* 
band  in  setting  up  a  parol  disposition,  or  gift?^ 
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Again,  "  if  the  instrument  contains  a  prescribed  form  of  dis- 
position, I  do  not  see  why  it  is  not  as  available  as  if  the  deed 
contained  a  proviso  against  any  other  mode  of  disposition ;  it 
is  a  question  of  intention  and  construction,  merely." 

At  page  90,  be  says,  "  the  intention  evidently  was,  in 
this,  as  it  is  in  most  other  cases  of  property  settled  to  a  married 
woman's  separate  use,  that  the  interest  should  be  unalienable, 
except  in  the  mode  provided.  Then  why  should  not  the  court 
give  effect  to  that  intention?  There  is  no  sufficiently  uniform 
and  unruffled  current  of  authority  to  prevent  it." 

He  says,  lord  Thurlow  admits,  again  and  again,  that  the 
wife  has  no  power  over  the  estate  but  what  the  instrument  gave 
her ;  and  this  is  a  doctrine,  intelligible,  just  and  sound.  And 
he  asks,  '^  why  then  may  we  not  decide  according  to  sound 
principle,  and  place  the  rights  of  the,  wife  on  a  safe  and  durable 
foundation?"  A  question  which  is  humbly,  but  most  emphati- 
cally addressed  to  this  court,  where  the  point  is  open,  and  where 
every  consideration  of  justice  in  the  particular  case,  prompts 
your  excellency  to  sustain  chancellor  Kent's  decision. 

Finally,  at  page  113,  the  chancellor  concludes  thus  :  "  I  ap- 
prehend we  may  conclude  (though  I  do  it  with  unfeigned  diBi- 
dence)  that  the  English  decisions  are  so  floating  and  contradic- 
tory, as  to  leave  us  the  liberty  of  adopting  the  true  principle  of 
these  settlements.  Instead  of  holding  that  the  wife  is  B.fe7nv 
sole^  to  all  intents  and  purposes,  as  to  her  separate  property, 
she  ought  only  to  be  deemed  a  feme  sole  sub  modo,  or  to  the 
extent  of  the  power  clearly  given  by  the  settlement.  Instead 
of  maintaining  that  she  has  an  absolute  power  of  disposition, 
unless  specially  restrained  by  tlie  instrument,  the  converse  of 
the  proposition  would  be  more  correct,  that  she  has  no  power 
but  what  is  specially  given,  and  to  be  ex*ercised  only  in  the 
mode  prescribed,  if  any  such  there  be.  Her  incapacity  is  gen- 
eral ;  and  the  exception  is  to  be  taken  strictly,  and  to  be  shown 
in  every  case,  because  it  is  against  the  general  policy  and  im- 
memorial doctrine  of  law.  These  very  settlements  are  intend- 
ed to  protect  her  weakness  against  her  husband's  power,  and 
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her  maintenance  against  his  dissipation.  It  is  a  protection 
which  the  court  allows  her  to  assume,  or  her  friends  to  give, 
and  it  ought  not  to  be  rendered  illusory.  The  doctrine  rems 
through  all  the  cases,  that  the  intention  of  the  settlement  is  to 
govern,  and  that  it  must  be  collected  from  the  terms  of  the  in- 
strument. When  it  saj^  she  may  appoint  by  will,  it  does  not 
mean  that  she  may  likewise  appoint  by  deed ;  when  it  permits 
her  to  appoint  by  deed,  it  cannot  mean,  that  giving  a  bond,  or 
note,  or  a  parol  promise  without  reference  to  the  property,  or 
making  a  parol  gift,  is  such  an  appointment.  So,  when  it  says 
that  she  is  to  receive  from  her  trustee  the  income  of  her  pro- 
perty, as  it  from  time  to  time  may  grow  due,  it  does  not  mean 
that  she  may,  by  anticipation,  dispose  at  once  of  all  that  in- 
come. Such  a  latitude  of  construction  is  not  only  unauthorized 
by  the  terms,  but  it  defeats  the  policy  of  the  settlement,  by  with- 
drawing from  the  wife  the  protection  it  intended  to  give  her.'^ 

The  whole  case  of  Jacques  will,  I  doubt  not,  receive  a  care- 
ful examination,  and  I  therefore  refrain  from  further  quotations. 

In  one  other  state,  Alabama,  that  case  as  finally  decided,  has 
been  followed,  so  far  as  to  charge  the  wife's  separate  estate  with 
a  debt  incurred  for  her  use  and  the  use  of  such  estate,  and  for 
which  the  note  or  bond  of  the  husband  and  wife  was  executed 
to  the  creditor  :  Forrest  v.  Robinson,  4  Porter's  i?.  44 ;  Sad- 
ler v.  Houston,  Ibid,  208. 

On  the  other  hand,  in  several  of  the  states,  (the  decisions  of 
the  courts  in  which  are  held  in  the  highest  estimation  abroad,) 
and  in  all  the  other  states  in  which  the  question  has  been  ex- 
amined upon  principle,  the  decisions  have  corresponded  with 
that  of  chancellor  Kent. 

First  in  order  of  .time,  it  received  a  most  elaborate  examina- 
tion by  the  chancellors  in  South  Carolina,  iti  Etoing  v.  Smith, 
3  Dess,  Eq.  /2.  417,  453,  455,  462,  in  February,  eighteen  hun- 
dred and  eleven. 

There  a  large  estate  was  secured  to  the  wife  by  settlemenl, 
to  be  for  her  sole  and  absolute  use,  on  her  surviving,  and  sub- 
ject to  her  appointment  by  will. 
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The  debt  was  a  joint  bond  of  husband  and  wife,  with  the 
sanction  of  one  trustee,  given  for  goods  suppUed  for  the  use  of 
the  family,  and  in  part  for  the  use  of  the  ti:ust  property.  (For 
negroes,  &c.    See  p.  464.) 

It  was  agreed  by  all  the  judges,  to  be  a  separate  estate,  and 
as  subject  to  disposal,  as  if  in  her  possession* 

Chancellor  Dessaussure  decreed  payment  out  of  the  separate 
estate,  on  a  bill,  after  the  husband's  death.  This  was  reveised 
by  the  court  of  appeals. 

See  the  i^lear  and  convincing  opinion  of  chancellor  Waties, 
(for  thirty  years  an  eminent  judge  in  South  Carolina,)  at  p.  466, 

Chancellor  Gaillard,  in  a  short  opinion,  says,  "the  decree 
below  was  conformable  to  the  late  English  decisions,  but  the 
case  is  res  integra  in  this  country,  and  to  sanction  the  princi- 
ple in  the  extent  it  is  laid  down  ia  those  decisions,  would  be  to 
defeat  the  great  object  of  marriage  settlements,  the  proteoCioii 
of  the  property  for  the  wife  and  children." 

Chancellor  Dessaussure  retained  his  opinion,  feding  controll- 
ed by  the  Engtiih  cases.  And  one  other  chancellor  copctirred 
with  him ;  but  the  levity  of  his  short  opinion  detracts  much 
from  its  respectability. 

This  decision  has  been  adhered  to  ever  since,  in  South  Ca- 
rolina. 

I  should  mention,  that  a  case  of  Carter  v.  Eveleigh^  re- 
ported in  4  Dess.  was  decided  before  that  of  Ewing  v.  Smithy 
and  war  referred  to  by  chancellor  Dessaussure,  in  his  opinion  in 
the  latter  case. 

In  Watson  v.  Cheshire,  I  McCorcPs  Chan.  R.  233,  241, 
there  was  an  attempt  to  charge  the  separate  estate  of  the  wife, 
with  the  amount  of  a  note  which  she  had  signed  with  her  hus- 
band, for  his  debt  The  court  held  that  her  estate  was  not 
bound. 

In  Magwood  v.  Jolinston,  i  HilVs  C/ian,  R.  228,  231,  the 
same  doctrine  was  held  as  in  Ewing  v.  Smithy  and  the  latter 
decision  approved. 

In  Robinson  v.  DaKf$  EfWUors^  C  W.  Dudky^s  Eq.  /?. 
45» 
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128,  131,  in  eighteen  hundred  and  thirty-eight,  the  principle 
was  again  applied,  that  the  wife  has  no  right  to  chaise  or  dis- 
pose of  her  separate  estate,  even  with  the  consent  of  her  hus- 
band and  trustee,  unless  it  is  otherwise  provided  by  the  terms  of 
the  settlement.  Chancellor  Harper  sa3rs,  that  Ev)ing  v.  Smithy 
has  been  followed  ever  since ;  and  in  reference  to  Hulme  v. 
Tenant,  he  says,  in  this  respect  the  English  decisions  seem  to 
make  an  exception  to  the  general  doctrine. 

In  eighteen  hundred  and  forty,  in  the  case  of  C/orAr  v.  Ma- 
kenna,  Cheve^  Eq.  K.  163,  all  the  previous  cases  in  South  Ca- 
rolina were  approved.  There,  on  a  trust  by  which  the  wife's 
separate  property  was  made  expressly  UaUe  for  her  own  debts 
and  contracts,  it  was  charged  with  a  debt  of  her's,  contracted 
for  necessaries.  The  chancellor  says,  that  the  power  over  the 
separate  estate  must  be  derived  solely  from  the  instrument  con" 
ierring  iu 

In  Pennsylvania,  the  question  arose  in  Lancaster  v.  Dolan, 
1  Rawle,  231,  where  the  wife,  having  a  separate  real  estate,  for 
her  sole  use  for  life,  and  with  no  clauses  restraining  her  dispo- 
sition of  it,  mortgaged  it  with  her  husband,  the  mortgage  reci^ 
ting  that  it  was  for  their  joint  debt.  The  court  decided  against 
the  charge,  and  held  that  a  feme  covert,  in  respect  of  her  sepa- 
rate estate,  is  to  be  deemed  a,  feme  sole,  only  to  the  extent  of  the 
power  clearly  given  by  the  instrument  by  which  the  estate  is 
settled,  and  has  no  right  of  disposition  beyond  it.  The  judg- 
ment of  the  court  was  unanimous. 

Chancellor  J.  Gibson  says,  the  English  cases  since  our  decla- 
ration of  independence,  have  unsettled  everything ;  and  that 
they  had  better  retain  the  old  principle.  That  he  is  unwilling 
to  follow  the  case  of  Jacques  v.  The  Methodist  Church  ;  and 
that  the  English  cases  are  so  floating  and  contradictory,  as  to 
leave  them  at  liberty  to  adopt  the  true  principle  of  those  settle- 
ments. And  that  she  has  no  power  but  what  is  expressly 
C^iven. 

So  in  Tennessee.  It  was  decided  in  Morgan  v.  Elam,  4 
Yerger*s  R.  876,  in  eighteen  hundred  and  thirty-three,  thai 
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the  power  of  a  married  woman  over  her  separate  estate,  does 
not  extend  beyond  the  plain  meaning  of  the  deed  creating  the 
estate ;  and  she  is  therefore  to  be  considered  a  feme  sole,  in  re- 
lation to  the  estate,  only  so  far  as  the  deed  has  expressly  con- 
ferred on  her  the  power  of  acting  as  a,fefiie  sole. 

And  when  a  particular  mode  or  manner  is  pointed  out  for  the 
disposition  of  the  separate  estate  of  a  married  woman,  she  can- 
not dispose  of  it  in  any  other  way. 

The  English,  New- York  and  South  Carolina  cases  were  ex- 
amined, and  the  court  held  the  above  points,  after  a  very  full 
and  able  argument  at  bar,  and  by  the  judges. 

Judge  Green,  p.  445,  says,  "  if  these  marriage  settlements 
are  supported  at  all,  they  ought  to  be  supported  according  to 
their  plain  sense,  and  the  manifest  intention  of  the  grantor. 
That  it  is  a  mockery  to  talk  about  supporting  a  conveyance, 
and  at  the  same  time  give  it  such  a  construction  as  will  allow 
a  disposition  to  be  made  of  the  estate,  which  it  was  the  mani- 
fest inteiition  of  the  grantor  to  guard  against."  He  says  of 
judge  Piatt's  argument  in  the  case  of  Jacques,  17  John,  583, 
'4hat  it  is  as  defective  in  morals,  as  it  is  in  sound  legal  princf- 
ples."  '  And  see  chief  justice  Catron's  opinion,  at/?.  450. 

The  same  point  had  been  previously  decided  in  the  court  of 
chancery  in  Tennessee,  in  the  case  of  Urantley  v.  Brantley, 
See  4  Yerger,  447,  450,  451,  where  it  is  cited. 

To  these  authorities  against  the  rule  of  the  late  English 
cases,  I  may  safely  add  the  opinion  of  Mr.  justice  Story,  and 
of  chancellor  Bland,  in  Maryland.  See  2  Story^s  Eq,  sec, 
1400;  Helms  y.  Pranciscus,2  Bland's  Chan,  R,  562. 

Now,  I  submit  with  the  utmost  confidence,  that  the  vast  pre- 
ponderance of  judicial  authority,  is  decisively  and  strongly 
against  extending  to  a  wife  having  a  separate  estate,  any  power 
as  9ifeme  sole,  other  than  that  expressly  granted  by  the  instru- 
ment creating  the  estate. 

In  England,  we  have  the  great  names  of  Thurlow  and  E2I- 
don,  of  Batburst,  Alvanley  and  Lougborough,  with  the  uni* 


536  CASES  IN  CHANCERY, 

[Lmiycraft  ▼.  Hedden.J 

form  expressioa  of  the  profesBioo,  against  the  doctrineB  of  Mao — - 
desfield  and  Talbot,  and  the  uncertam  policy  of  Hardwicke. 

In  New- York,  the  powerful  authority  of  chancellor  Keot^ 
stands  opposed  to  two  common  law  judges,  carrying  with  thenufl 
their  peculiar  coort  of  last  resort      ^ 

Alabama  has  followed,  reposing  on  that  decision ;  while  the^s 
courts  of  Pennsylvania,  South  Carolina  and  Tennessee,  inves — 
tigating  the  question  on  princifde,  have  steadily  held  to  the  con — 
trary  opinion. 

To  these  add  the  judgment  of  judge  Story  and  cbanceDoc* 
Bland,  and  the  whole  presents  a  most  imposing  array  ci  legaV 
character  and  authority  in  favor  of  the  rule  of  common  sense, 
and  the  only  rule  which  can  carry  out  the  benign  intents  of 
these  invaluable  provisions  for  the  widow  and  the  orphan. 

Why  should  a  different  rule  be  adopted  in  New-Jersey? 

You  will  not  suffer  a  married  woman  to  part  with  her  free- 
hold, except  with  the  assent  of  her  husband,  and  on  a  private 
examination  before  an  officer.  You  permit  her  friends  to  make 
what  they  fondly  deem,  a  more  secure  and  infallible  [m>vkioo 
for  her,  by  means  of  a  settlement  and  a  separate  estate.  With 
what  reason  or  justice  can  you  declare  that  she  may  charge, 
aliene  and  destroy  that  provision,  without  the  knowledge  or 
sanction  of  her  husband,  or  even  her  trustee,  and  in  virtual  de- 
fiance of  the  mode  of  disposal  which  ihe  settlement  prescribes? 

If  such  be  the  law,  then,  indeed,  in  the  language  of  one  of 
the  judges  whose  opinion  I  have  quoted,  are  these  settlemeDtm 
mockery.  Nay,  they  are  worse ;  they  are  a  delusion  and  ft 
snare,  by  which,  under  the  garb  of  entire  protection,  the  rights 
of  the  wife  are  deprived  of  the  safeguards  of  the  common  law, 
and  exposed  to  the  pillage  of  the  artful,  and  unprincipled  specu- 
lators. They  rob  her  of  the  benefit  of  her  husband's  coodbA 
in  dealing  with  strangers,  and  leave  her,  unaided  and  {neodiesBi 
to  all  the  impositions  so  commonly  practised  on  the  confidisg 
and  unwary. 

And  to  accomplish  all  this,  you  are  asked  to  discard  aU  veQ 
settled  principles  of  law.    You  are  to  establish  as  a  rule,  that  if 
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a  married  woman  with  a  separate  estate;  contracts  a  debt,  the 
law  must  imply  that  she  intended  to  pay  it  out  of  such  estate, 
and  construe  it  into  an  appointment  accordingly ;  although  the 
instrument  declares  she  shall  only  appoint,  by  writing  under 
seal.  And  yet,  as  if  frightened  with  the  consequences  of  so  bold 
a  proposition,  you  are  to  stop  short,  when  half  way  in  its  appli- 
cation, and  refuse  to  make  any  debt  or  appointment  which  is 
not  evidenced  by  a  writing,  importing'  an  obligation  to  pay. 
No  reported  case  has  yet  gone  the  length  of  establishing  a 
charge  short  <ff  such  a  writing,  and  many  cases  have  expressly 
decided  against  it.  Yet  the  moment  you  lose  sight  of  the  mode 
of  appointment  prescribed  in  the  trust  instrument,  and  suffer  the 
wife  to  act  in  respect  of  the  separate  estate,  r^ardless  of  thai 
mode,  there  is  no  reason  or  principle  that  will  not  give  effect  to 
her  parol  and  implied  engagements,  as  well  as  to  those  in  wri- 
ting and  in  express  terms. 

The  only  way  of  avoiding  these  inconsistencies,  and  the  im- 
practicable subtleties  of  the  English  cases  on  the  subject,  is 
steadily  to  adhere  to  the  legal  and  reasonable  ground  which  I 
have  attempted  to  sustain ;  and  to  hold  that  equity,  in  enlarging 
the  capacity  of  a  married  woman  in  respect  of  her  separate 
estate,  proceeds  exclusively  upon  the  basis  of  the  powers  con- 
ferred on  her  by  the  deed  or  will  creating  it,  gives  effect  to  such 
powers,  and  to  those  alone,  and  in  every  other  respect  leaves 
her  under  the  disabilities  of  the  common  law.  Equity  is  called 
upoa  to  interfere  by  such  deed  or  will,  and  to  the  extent  of  such 
powers ;  and  it  would  be  an  assumption,  almost  an  usurpation, 
to  interfere  beyond  the  powers  themselves. 

III.  The  trust  in  Mrs.  Hedden's  marriage  settlement,  limited 
her  control  over  the  estate  to  two  specified  modes  of  appoint- 
ment, viz.  by  her  last  will  and  testament,  and  by  a  writing 
under  her  hand  directing  and  appointing  a  conveyance. 

The  trustee  was  to  convey  the  property  pursuant  to  such  a 
writing,  and  in  no  other  manner.  And  she  could  in  no  other 
manner  convey  or  control  it. 

She  was  to  be  permitted  to  receive  the  rents  and  profits  to  her 
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own  use,  and  those  only  from  time  to  time,  as  they  accraed  ] 
wo  that  she  could  not,  even  by  that  appointment  in  writing,  an- 
ticipate them. 

But  as  to  the  principal,  the  corpus  of  the  estate,  she  was 
powerleati  except  in  the  two  prescribed  modes.  If  she  had  died 
without  any  will  or  appointment,  her  estate  would  have  gone  as 
if  no  settlement  had  been  made. 

The  previous  paragraph  in  the  instrument,  by  which  her  hus- 
band covenanted,  contains  no  grant  of  power.  The  operative 
words  are  those  contained  in  the  declaration  of  tl^  trusts ;  and 
those  I  have  stated. 

Thus  the  expressed  intention  of  this  settlement  plainly  and 
unequivocally  forbids  such  a  disposal  of  the  estate  as  that  at- 
tempted to  be  enforced  in  this  suit. 

If  I  am  sustained  in  my  second  point,  the  court  will  have  no 
occasion  to  go'  further. 

IV.  If,  however,  the  court  shall  deem  it  proper  to  adopt  the 
extreme  doctrines  of  the  New- York  and  modern  English  cases, 
still  the  complainant  does  not  bring  his  case  within  the  princi- 
plee  established. 

1.  The  whole  extent  of  the  case  made  by  the  recitals  and 
proof  which  form  the  complainant's  evidence,  is  simply  a  loan 
of  five  thousand  five  hundred  dollars  to  Mrs.  Hedden,  without 
any  express  promise  to  pay. 

The  testimony  is  conclusive,  that  four  thousand  five  hundred 
dollars  of  it  was  borrowed  to  pay  for  the  purchase  of  the  lease- 
hold. And  as  to  the  rest,  the  proof  is  not  clear ;  and  as  the 
complainant  claims,  it  only  shows  a  loan  of  one  thousand  dol- 
lars to  improve  the  properly  bought  with  the  loan  of  four  thou- 
sand five  hundred  dollars. 

Therefore  it  is  not  proved  that  any  of  the  five  thousand  fi?e 
hundred  dollars  went  for  the  benefit  of  Mrs.  Hedden's  separate 
estate ;  or  that  any  of  it  was  lent  upon  the  credit  of  any  of  such 
estate,  or  upon  the  the  credit  of  any  estate,  save  the  premises 
mortgaged. 
The  most  latitudinarian  cases  yet  decided,  require  proof  of 
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one  or  the  other.  A  mere  general  debt,  has  never  bem  made  a 
charge. 

For  this  law  I  refer  to  chancellor  Wklworth^  m  the  case  of 
Dyett,  before  cited,  7  Paiffe,  9,  and  in  Gardner  f .  Oardtier^ 
7  Ihid^  116,  119.  Also,  Clancy's  Rights  nf  Womenj  and 
2  Siori/'s  Eq.  s.  VS98. 

(L)  As  to  the  loans  being  for  the  benefit  of  her  property. 

The  separate  estate  existed,  fifteen  years  before  the  loan.  It 
was  specific,  and  there  was  no  provision  for  reinvestment. 

The  leasehold  bou^t  by  Williams,  the  trustee,  with  the 
money  lent,  was  no  part  of  such  estate,  and  could  not  benefit 
it.  It  was  a  speculation)  an  adventure,  not  authorized  by  the 
trust,  and  which  could  not  be  grafted  upon  it. 

It  is  absurd  to  say,  that  a  loan  to  her  trustee,  or  even  to  her- 
self, for  the  purpose  of  speculating  in  real  estate  never  before 
owned  by  her,  was  for  the  use  of  her  separate  estate. 

The  case  of  Magwood  v.  Johiistm,  I  HiWs  Ch^  R.  228,  shows 
that  to  make  a  charge  on  that  ground,  the  loan  or  debt  must  be 
to  promote  the  objects  of  the  trust. 

The  one  thousand  dollars  lent  to  improve  the  speculation  is 
no  dififerent,  because  the  whole  afifair  was  unwarranted  and  not 
within  the  trust,  and  the  complainant  was  cognizant  of  the 
whole. 

(2.)  There  is  no  such  thing  as  a  personal  liability,  resting  on 
a  married  woman  by  reason  of  her  acts  in  reference  to  her  sepa- 
rate'estate  ;  or  on  her  other  property  which  was  not  within  the 
trust  or  a  part  of  such  separate  estate,:  2  Story's  Eq.  s.  1397  ; 
Jones  V.  Harris,  9  Vesey^  486 ;  Lee  v.  Muggeridge,  1  Ves,  and 
Beamesj  118. 

(3.)  The  whole  liability  ever  set  up  against  her,  is  against  her 
separate  estate,  as  such ;  and  operates,  not  as  a  contract,  but  as 
a  direction  or  appointment  of  the  estate :  2  Story's  Eq,  s.  1399, 
1401 ;  Field  v.  Sowlf^,  4  Russell,  112 ;  Tullett  v.  Armstrongs 
7  Lond.  Jur.  Rep.  601,  603. 

(4.)  It  follows  that  there  nmst  be  an  express  charge  upon  the 
estate,  or  one  implied  from  the  nature  of  the  liability :  2  Story^s 
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Eq.  627,  s.  1399.    We  have  seen  that  here  none  can  he  im- 
plied from  the  application  of  the  loan. 

(5.)  The  only  express  charge  in  thisca^e  is  the  mortgage,  and 
limited  to  the  leasehold  purchased  with  the  loan.  And  the 
ver}'^  fact  of  taking  an  express  and  specific  lien  on  that  propertyy 
entirely  repels  and  precludes  the  idea  of  any  implied  chaig^  ott 
other  property.  If  any  other  were  intended,  it  would  havobeea  ^ 
taken,  and  the  other  property  relied  upon,  included  is  ijbm  0t'^ 
another  mortgage. 

(G.)  No  charge  upon  the  separate  estate  of  a  married  wdMH 
has  ever  yet  been  implied,  except  from  some  writing  signed  by 
her,  and  importing  an  agreement  to  pay,  and  which  can  only 
be  carried  into  effect  u|)on  her  separate  estate. 

This  appears  abundantly  by  the  authorities :  2  Raper^s  IL 
and  Wife,  by  Jacob,  235,  t^oS,  243,  note.  In  Duke  of  Bolloit 
V.  Williams^  2  Vesiy^  138,  and  Jones  v.  Harris^  9  74/(/, 
486,  it  was  illustrated  clearly.  The  attempt  to  create  an  ex- 
press charge  for  annuities  failed,  because  of  some  statutory  de- 
fect, and  the  argument  was,  that  the  wife  had  acknowledged 
the  receipt  of  money,  and  had  shown  in  writing  an  intention 
to  charge  it  upon  her  separate  estate.  The  court,  in  each  case, 
decided  against  the  charge. 

So  in  Gardner  v.  GardneTy  the  wife  was  joint  guar- 
dian with  her  husband,  and  she  had  received  and  spent  certain 
moneys  of  the  ward.  When  she  and  her  husband  were  re- 
moved from  the  trust,  this  deficiency  was  paid  out  of  her  sepa- 
rate estate.  Yet  she,  as  administratrix  of  her  husband,  was 
allowed,  as  against  his  next  of  kin,  to  take  that  amount  from 
his  assets. 

If  such  is  the  doctrine  in  New- York,  where  the  courts  hare 
proceeded  so  far  on  this  subject ;  we  surely  may  expect  its  appli- 
cation in  this  case,  where  there  is  no  written  charge,  no  promise 
to  pay,  not  even  a  recognition  of  a  debt,  except  in  the  direction 
to  specificaUy  secure  it  by  a  mortgage. 

In  Tullett  V.  Armstrong,  7  London  Jar.  /?.  601,  603,  July 
fifth,  eighteen  hundred  and  forty-one,  lord  Langdale,  master  of 
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the  rolls,  held  the  point  precisely  in  the  language  which  I  have 
atated,  and  refused  to  charge  the  separate  estate. 

(7.)  A  loan  to  a  married  woman,  without  her  writing  for  its 

payment,  stands  upon  the  same  footing  as  any  general  debt 

made  by  her.    Her  genercd  debts  are  not  a  charge  upon  her 

Mporate  estate. 

• ..  .Jl.^iefer  to  the  cases  last  cited,  and  Clancy^  341,  &c. ;  2 

"'iSfailQf'^  Eq.  s.  1 398  and  1400. 

l^^g^^^JEodge  Story  there  says,  that  her  separatie  property  is  not  in 

*'  ^^ity  Uable  for  the  payment  of  her  general  debts,  or  her  gen^ 

eral  personal  engagemente.    And  that  it  is  now  expressly  es* 

lablished,  tliat  such  property  cannot  be  charged  with  her  general 

pecuniary  engagements. 

(S.)  The  separate  estate  of  Mrs.  Hedden  was  and  is  exclusively 
real  estate.  And,  no  direction  or  appointment  of  hers  could 
aSect  or  incumber  it,  unless  it  were  in  writing,  and  signed  by 
her,  as  required  by  the  statute  of  frauds. 

It  is  to  operate  as  a  charge  or  lien,  and  this  creates  a  direct 
interest  in  Unds.  if  it  be  avaiUng  at  ^U :  Ehner's  Digest^  216| 
8.  14,  act  of  November,  1794;  2  Roper,  243  n.  and  244  n.; 
Nanles  v.  Corrocky  9  Ves,  182;  Peacock  v.  Monk,  2  Ves.  sen. 
190^  where  lord  Hard wkke  decided  that  the  wtfe^s  separate  real 
preiperty  was  not  bounc^  And  see  also  Hearle  v.  Greenbank^ 
I  Ibid,  298,  303 ;  and  Pnuleti  v.  Delaval,  2  Ibid,  668,  669. 

(9.)  In  this  case,  assuming  the  debt  to  have  been  Mrs.  Hed^ 
den's,  the  complainant  took  from  her  a  mortgage  on  the  property 
and  Williams's  bond.  No  obligation  to  pay  would  rest  upon  a 
feme  sole  borrowing  moneys  and  thus  securing  it ;  and  Mra 
Hedden  can  be  no  worse  off  than  if  she  had  been  sole. 

The  whole  mortgage  was  given  in  the  state  of  New- York  ^ 
and  without  an  express  covenant  to  pay,  or  a  bond,  the  mort- 
gagee  is  confined  lo  the  lands  mortgaged  for  his  remedy: 
Salisbury  v.  Phillips,  XO  John.  57 ;  1  Rev.  Statutes  of  M 
Y.  738,  s.  139,  declaring  the  law,  and  extending  it  to  grants. 

The  loan  here  was  on  the  credit,  solely  and  exclusively,  of 
the  mortgaged  premises.     And  the  authorities  on  the  ^f  es^ 
46 
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lioa  are  decisive,  that  you  caoDot  imply  an  intention  to 
charge  one  property,  where  there  is  an  exprees  intent  ehown  to 
charge  other  property.  See  2  Roper ^  236,  7 ;  and  the  annuity 
cases  before  cited,  in  2  Ves.  138,  and  9  /6m2,  486. 

Here  it  is  precisely  as  if  Mrs.  Hedden  had  taken  a  deed  of  the 
lot  to  her  trustee,  subject  to  a  prior  mortgage. 

No  case  has  ever  charged  a  married  woman  with  an  im|died 
assumpsit  of  a  debt ;  still  less  of  a  debt  previously  contracted. 
Such  was  this  debt,  as  indisputably  proved  by  the  answer  and 
testimony.  Instead  of  its  being  proved  that  the  loan  was  made 
on  the  credit  of  VLn.  Hedden's  separate  estate,  the  contrary  is 
proved,  that  it  was  a  loan  for  speculation. 

On  no  ground  of  principle,  on  no  adjudged  case,  on  no  au- 
thority of  text  books  or  treatises,  can  this  claim  be  maintained. 
There  is  not  even  a  diciian  in  its  favor,  in  the  numerous  report- 
ed decisions  on  the  subject 

y.  It  is  a  maxim  of  this  court,  that  he  who  seeks  equity  must 
do  equity,  and  the  court  will  not  lend  its  aid  upon  any  other 
terms  to  a  party  invoking  it.  See  Rogers  v.  Rathbun^  I  John, 
C  R,  367 ;  Fanning  v.  Dunham^  5  Ibid^  142 ;  Livingsion  v. 
Harris,  3  Paige's  R,  532. 

The  complainant  has  gone  into  possession  of  the  lot  raort* 
gaged,  which  is  proved  to  be  worth  more  than  the  whole  sum 
due  to  him,  after  deducting  the  rents  he  has  received. 

He  claims  to  have  foreclosed,  and  that  he  can  call  upon  Mrs. 
Hedden  for  a  deficiency  of  four  or  five  thousand  dpliars,  and 
retain  the  lot  also.  His  foreclosure,  as  proved,  is  an  ex  parte 
proceeding,  unknown  to  the  law  of  this  state.  And  what  is 
more  essential,  he  has  omitted  to  allege  in  his  bill,  and  to  [m>ve, 
that  he  has  thereby  cut  ofi*  the  equity  of  redemption. 

The  court,  in  so  oppressive  a  case  as  this  is,  if  sustained,  will 
gladly  lay  hold  of  this  circumstance  to  do  exact  justice,  and 
will  give  to  Mrs.  Hedden  an  opportunity  to  redeem  the  premi- 
ises,  as  a  condition  of  subjecting  her  to  the  liability  claimed  by 
the  biU. 

The  complainant  will  ask  nothing  more,  if  his  object  is  to 
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obtain  his  debt,  with  the  interest,  and  not  to  compass  an  un- 
righteous speculation. 

YI.  The  bill  should  be  dismissed  with  costs. 

If,  however,  the  court  shall  decide  against  the  defendant 
throughout,  the  proper  decree  wSl  be  for  an  account  of  the 
amount  due,  which  was  advanced  for  the  benefit  of  her  separate 
estate,  and  of  the  property  which  she  had  at  the  commence- 
ment of  the  suit,  which  was  her  separate  estate  when  the  mort- 
gage was  executed. 

The  Chancellor.  By  an  ante-nuptial  deed,  dated  May 
twenty-sixth,  eighteen  hundred  and  twenty,  between  the  defend- 
ant, then  Frances  Susannah  Watkins,  of  the  one  part,  and  Za- 
dock  Hedden,  her  intended  husband,  of  another  part,  and  Joseph 
Watkins  Bostwick,  of  the  third  part ;  wherein  it  is  recited,  that 
the  said  Susannah  and  Zadock  bad  mutually  agreed  that  the 
said  Zadock  should  not  interfere  or  meddle  with  her  present  or 
future  acquired  property,  whether  real  or  personal ;  and  that  the 
said  Susannah  should  be  permitted  to  roak0  what  disposition  of 
the  said  property  she  might  choose ;  the  said  Zadock  cove- 
nanted that  he  would  not  intermeddle  with  the  then  present  or 
future  acquired  property,  whether  real  or  personal,  of  the  said 
Susannah  ;  and  that  she  might  have  the  absolute  control  over 
the  said  property,  and  dispose  of  the  same  by  deed,  will,  or 
otherwise,  at  her  pleasure.  And  the  said  Susannah,  by  and 
with  the  consent  of  the  said  Zladock,  thereby  released,  assigned 
and  transferred  to  the  said  Joseph  Watkins  Bostwick,  his  heirs 
^nd  assigns,  all  her  real  and  personal  estate  whatsoever,  and 
wheresoever  the  same  might  be,  in  trust,  to  permit  her,  the  said 
Susannah,  to  receive,  the  rents  and  profits  thereof  to  her  own 
use,  as  the  same  should  from  time  to  time  accrue  and  be  receiva- 
ble, and  to  devise  the  same  by  any  will  or  testament  she  might 
choose  to  make;  and  further  in  trust  that  the  said  Joseph 
should  and  would,  at  her  request,  convey  the  said  estates  and 
property  to  such  further  and  other  uses  as  she  might  by  writing 
under  her  hand  and  seal,  direct  and  appoint. 
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After  the  execution  of  the  deed,  the  marriage  was  duly  bo- 
leumized  between  the  parties,  then  resident  in  this  state. 

On  the  first  of  May,  eighteen  bondred  and  thirty-seven,  Ro- 
bert M.  Williams,  the  son-in-law  of  Mrs.  Hedden,  and  wbo  had 
before  then  become  her  trustee  under  the  ante-nuptial  deed,  by 
a  declaration  of  trust,  reciting  that  certain  leasehold  premises  in 
the  city  of  New- York  had  been  conveyed  to  him,  but  the  pur- 
chase money  thereof  paid  by  Mrs.  Hedden,  out  of  her  separate 
estate  held  under  the  trust  deed,  declared  that  he  held  the  said 
leasehold  premises  in  trust  for  her,  pursuant  to  the  terms  of 
the  deed. 

Previously  to  this  time,  Robert  M.  Williams  had  incumbered 
the  premises  by  a  mortgage  executed  le  the  complainant,  on 
the  first  of  June,  eighteen  hundred  and  thirty-five,  for  few 
thousand  five  hundred  dollars ;  and  by  another  mortgage  to  the 
complainant,  on  the  third  of  August,  e^hteen  hnndred  and 
thirty-five,  for  one  thousand  doHars.  In  August,  eighteen  hun- 
dred and  thirty-nine,  the  lease  of  the  premises  having  expired, 
a  new  lease  of  the  same  was  taken  by  the  said  Williams,  by 
consent  of  Mrs.  Hedden,  and  a  new  declaration  of  tiiist  execu- 
ted by  him  to  her,  declaring  that  he  held  them  in  trust  for  her, 
and  without  any  individual  interest  in  himself,  reciting  that  the 
premises  had  for  Borne  years  belonged  to  her,  and  were  purcha- 
sed out  of  her  separate  estate. 

On  the  same  day,  by  her  appointment  duly  signed  and  seat- 
ed,  reciting  that  Williams  held  the  premises  m  trust  for  her,  and 
thkt  she  was  indebted  to  the  complainant  in  the  sum  of  five 
thousand  five  hundred  dollars  formoney  by  him  theretofore  loan- 
ed to  her,  *^  for  the  purpose  of  securing  to  the  said  Richard  Leay- 
eraft  the  repayment  of  the  said  sum  of  money,  with  the  interest 
to  grow  due  thereon,"  she  directed  and  empowered  her  trustee 
to  execute  to  the  complainant  a  bond  for  the  said  sura  of  mo- 
ney ;  and  as  a  further  security,  to  make,  execute  and  deliver 
to  the  said  Richard  Leaycraft  a  mortgage  upon  the  said  prem- 
ises.   In  pursuance  of  this  appointment^  Williams  executed  to 
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the  complainant  the  bond  and  mortgage  now  the  subject  of  thi& 
controverBy. 

On  the  seventh  of  October,  eighteen  hundred  and  Ibrty-onej 
the  premises  were  sold  under  the  mortgage  last  mentioned,  pur- 
suant to  the  statute  of  New-Y^k,  and  bought  by  the  complain- 
ant for  three  thousand  dollars. 

For  the  residueof  the  mortgage  money,  the  complainant  now 
files  his  bill  and  seeks  to  compel  the  payment  of  it  by  the  de- 
fendant 

The  husband  of  the  defendant  is  deceased,  the  trust  surren- 
dered, and  she  alone  is  made  party  defendant 

In  her  answer,  the  defendant  denies  that  the  premises  were 
purchased  with  her  money,  or  that  she  ever  borrowed  any  mo- 
ney of  the  complainant  upon  those  premises.  She  denies  that 
the  first  declaration  of  trust  was  made  by  reason  of  her  having 
been  the  purchaser ;  but  that  Williams,  having  become  indebt- 
ed to  her  in  the  sum  of  one  thousand  dollar^,  for  money  lent 
by  her  to  him,  the  first  declaration  was  made  to  assign  to  her 
the  leasehold  property,  to.secure  in  whole  or  in  part  the  money 
80  lent  to  Williams ;  that  Uie  recitals  therein  were  false  and 
fraudulent,  and  unknown  to  her. 

There  is  a  conflict  between  the  allegations  of  the  answer  and 
the  testimony,  upon  this  point,  without  entering  into  which,  I 
deem  it  sufiiicient  in  settling  the  facts,  upon  which  the  case 
must  rest,  to  inquire  into  the  validity  of  |he  last  declaration  of 
trust,  and  the  power  of  appointment  made  simiritaneously 
therewith. 

The  defendant  admits  that  the  new  lease  was  made  by  her 
consent,  and  for  her  benefit,  but  by  the  advice  and  influenee  of 
the  comf^ainant  and  her.  son-in-law,  Williams;  and  that  the 
declaration  of  trust  was  also  made  with  her  consent,  and  the 
deed  of  appointment  executed  by  her ;  but  that  the  recitals 
therein  were  false,  and  unknown  to  her,  she  confiding  in  them 
and  signing  and  accepting  any  paper  that  her  trustee  re- 
quested. 

In  reply  to  this,  it  is  alleged  and  appears,  that  the  declaratk)a 
46» 


546  CASES  IN  CJHANCERT, 

[Lmijcnft  T.  Hedden.] 

and  appointment  were  drawn  hj  NicfaolaB  Dean,  at  the  request 
of  Mrs.  Hedden,  and  subecribed  by  him  as  a  witness,  and  ac* 
cording  to  his  testimony,  that  no  unfair  means  were  used  to 
procure  her  execution  of  the  appointment ;  and  that  both  pa-- 
pers  were  put  on  the  record  by  him,  at  her  request ;  but  he  does 
not  remember  whether  they  were  read  o?er  to  her  or  banded  to 
her  to  read  before  execution. 

The  deed  of  appdntment  was  acknowledged  by  the  defend- 
ant, and  the  declaration  of  trust  by  Williams,  before  a  commis- 
sioner of  deeds,  according  to  the  statute  of  New- York,  on  Ae 
same  day,  the  twenty-fifth  of  September,  eighteen  hundred  and 
diirty-nine,  and  both  placed  upon  the  record  at  the  same  time. 

It  would  hardly  do  to  stamp  this  transaction  with  fraud,  and 
to  involve  in  its  turpitude,  the  complainant,  the  scrivener  and 
the  trustee,  who  was  the  confidential  friend  and  son-in-law  of 
the  defendant.  They  told  her  that  the  papers  were  correct  and 
proper  to  carry  out  the  arrangement  to  which  she  had  agreed, 
and  firom  which  she  was  to  derive  a  benefit ;  and  they  unques- 
tionably were  so. 

She  intended  to  have  the  lease  renewed  for  her  own  advan- 
tage, and  to  assume  the  payment  of  the  prior  incumbrance;^ 
and  even  if  the  recital  of  her  prior  indebtedness  to  the  com- 
plainant for  money  loaned  to  her,  were  false,  yet  there  wa? 
sufficient  inducement  and  consideration  for  her  to  direct  the 
bond  and  mortgage  to  be  made  to  the  complainant. 

It  is  probable  that  sh&  supposed  the  premises  sufiScient  to 
satisfy  the  mortgage ;  and  when  she  suffered  herself  to  be 
persuaded  to  direct  its  execution^  if  there  were  no  fraud  or 
undue  means  used,  she  became  as  much  indebted  to  the 
complainant,  as  if  she  bad  originally  directed  the  money  to 
be  borrowed. 

I  must  therefore  regard  the  declaration  of  trust,  the  deed 
of  appointment,  and  bond  and  mortgage,  as  duly  executed. 

The  question  then  is,  were  they  so  made  under  the  ante- 
nuptial deed  as  to  charge  the  separate  estate  of  the  defend- 
ant other  than  the  mortgaged  premises  ? 
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One  of  the  moet  vexed  and  embarrassing  questions  raised 
in  the  court  of  chancery,  is  that  which  relates  to  the  power 
of  disposition  by  a  feme  covert  of  her  separate  estate. 

On  the  one  hand  it  has  been  held  that  a  feme  covert  is 
to  be  regarded  in  equity  as  .E'/eme  sole,  with  respect  to  her 
separate  estate,  with  power  to  dispose  of  it  at  her  pleasure, 
without  the  consent  of  ber  trustee,  unless  specially  restrained 
by  the  instrument  under  which  she  acquires  the  estate.  On 
die  other,  that  she  is  to  be  considered  feme  sole,  to  the  ex- 
tent only  of  the  power  given  to  her  by  the  marriage  settle- 
ment ;  that  her  power  of  disposition  is  not  absolute,  but  sub 
modo,  to  be  exercised  according  to  the  mode  prescribed  in  the 
instrument  under  which  she  acquires  the  estate. 

Accordingly,  in  support  of  the  fiiBt  proposition,  we  find,  that 
a»  early  as  the  case  of  Norton  v.  Turvill,  2  P.  Wms.  144, 
decided  by  the  master  of  the  rolls  in  seventeen  hundred  and 
twenty-three,  it  was  held,  that  although  a  bond  made  by  a  mar- 
ried woman  was  void,  and  not  actionable  at  law,  yet  the  de- 
mand could  be  supported  in  equity,  so  as  to  charge  her  separate 
estate.  «  The  execution  of  the  bond  was  regarded  as  an  appoint* 
ment,  disposing  of  so  much  of  the  estate. 

I'his  case  was  followed  by  a  series  of  decisions  of  the  suc- 
ceeding chancellors,  in  accordance  with  it,  to  the  year  seventeen 
hundred  and  mnety-three,  with  the  single  exception  of  that  of 
lord  Bathurst ;  who  dismissed  Ae  bill  in  tlie  case  of  Hulme  v. 
Tenaut,  reported  in  I  Bro.  C,  C.  16. 

On  a  re-hearing  of  the  case,  lord  Thurlow  sustained  the  bill,, 
which  was  filed  to  charge  the  separate  estate  of  a  married  wo- 
man, consisting  of  freehold  and  leasehold  estates  conveyed  to 
trustees,  to  receive  the  rents  and  profits  to  her  separate  use,  and 
to  convey  the  estate  to  such  use  as  she  should  appoint  by  deed  or 
will  undi^r  her  hand  and  seal,  or  in  de&ult  of  appointment,  to 
her  heirs  and  executors.  The  husband  had  borrowed  the  mo< 
ney,  and  he  and  his  wife  joined  in  two  bonds  to  secure  its  pay* 
ment.  On  an  examination  of  the  cases,  his  lordship  concluded 
that  the  proper  rule  was  laid  dowa  in  Peacock  v.  Monkf  2  Ves^ 
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sefi.  190,  decided  by  lord  Hardwicke  in  seventeen  hundred  and 
fifty-deven ;  "  that  a  feme  covert  acting  with  respect  to  her  sep- 
arate property,  is  competent  to  act  in  all  respects  as  if  she  were 
feme  soleP 

In  Peficock  v.  Monky  here  referred  to,  lord  Hardwicke  said, 
that  as  to  personal  estate,  where  there  is  an  agreement  between 
husband  and  wife  before  marriage,  that  the  wife  should  have 
to  her  separate  use  the  whole  or  a  particular  part,  of  her  personal 
estate,  she  may  dispose  of  it  by  an  act  in  her  life,  or  by  will,  as 
she  pleases,  although  nothing  is  said  of  the  manner  of  disposing 
of  it. 

In  Ppbua  V.  Smith,  3  Bro.  C.  C.  340,  by  lord  Thurtow,  in 
seventeen  hundred  and  ninety -one,  the  same  doctrine  was  hdd; 
and  it  was  there  added,  that,  '<  if  a  parent  wished  to  give  a  poh 
tion  to  his  daughter  in  such  way  that  she  could  not  alieneit,h6. 
saw  no  reason  why  it  could  not  be  done.  But  such  intentioo 
must  be  expressed  in  clear  terms." 

In  the  year  seventeen  hundred  and  ninety-three,  the  court, 
observing  the  facility  with  which  married  women  charged  their 
separate  estates  for  their  husbands,  with  a  desire  to  protect  tbein, 
endeavored  to  restrain  the  power.  And  in  Socketi  and  Wife  v. 
Wray  et  al.,  4  Bro*  C.  C.  483,  sir  R.  Pepper  Arden  refused  to 
sanction  a  transfer  to  the  husband  of  the  property  of  the  wife, 
held  in  trust,  to  pay  her  the  interest  during  her  lifetime,,  and 
after  her  decease  to  such  person  as  she  should  by  deed  from  time 
to  time  or  by  will  appoint.  He  said  there  was  a  restraint  in  the 
case,  and  she  could  only  dispose  of  it  by  a  revocable  act,  a  will. 

The  rule,  after  this,  seemed  to  be  unsettled  and  fluctuating, 
when  considered  in  the  cases  that  fdlow,  viz. :  Hyde  v.  Pridt 
3  Vesey,  437 ;  Milnea  v.  Busk,  2  Vesey,  488 ;  Whistler  v, 
Newman,  4  Vesey,  129 ;  Mores  v.  Httish,  6  Vesey,  692 ;  Sper- 
ling V.  Rochfort,  8  Vesey,  164 ;  Jttich  v.Cockell,9  Vesey,S69] 
Jones  V.  Harris,  9  Vesey,  497. 

And  the  rule  so  remained  unsettled,  until  lord  Eldon,  in 
Parkes  v.  White,  II  Vesey,  209,  declared  that  it  was  important 
that  the  question  should  be  settled  once  for  all ;  that  his  mind 
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was  ill  great  disiraetion  on  the  subject;  and  added,  ''if  it  be 
asserted  that  lord  Thurlow,  following  his  predecessors  as  fat 
back  as  the  doctrine  can  be  traced,  repeatedly  decided  upon  this 
principle,  and  thai  the  court  has  now  a  right  to  refuse  to  follow 
it ;  I  am  not  bold  enough  to  act  upon  the  assertion."  He  placed 
the  case  upon  the  principle  of  »tnre  decisis,  and  went  back  to 
the  old  rule.  And  the  cases  which  have  since  arisen  in  Eng- 
land, have  followed  the  same  rule. 

In  the  Methodise  Chinch  v.  Jacques,  3  John.  Chan.  113, 
after,  a  very  elaborate  review  of  the  English  decisions,  chancel- 
lor Kent  concluded,  that  they  were  so  floating  and  contradictory 
as  to  leave  him  at  liberty  to  adopt  what  he  considered  the  true 
rule  of  these  settlements.  That  instead  of  holding  that  the 
wife  is  a  feme  sole  to  all  intents  and  purposes,  as  to  her  sepa- 
rate estate,  she  ought  only  to  be  deemed  a  feme  sole  sub  modOf 
or  to  the  extent  of  the  power  clearly  given  by  the  settlement. 

This  case  was  reviewed  in  the  court  of  errors,  and  the  decree 
reversed,  and  the  English  rule  adopted.  Mr.  justice  Piatt, 
in  delivering  the  opinion  of  a  large  majority  of  the  court,  comes 
to  the  conclusion,  that  ihejus  disjtonendi  of  a  married  woman 
over  her  separate  property  by  virtue  of  the  deed  of  settlement, 
(by  which  the  property  was  held  in  trust  to  permit  her  to  hold 
and  enjoy  the  same,  and  to  receive  the  rents,  not  subject  to  the 
control,  debts  or  intermeddling  of  her  husband,  but  to  her  only 
use,  benefit  and  disposal,)  was  absolute  and  entire ;  and  that 
she  was  competent  to  dispose  of  it,  not  only  for  her  own  use  and 
pleasure,  but  could  give  it  to  her  husband  in  such  manner  as 
she  might  have  done  if  he  had  not  been  her  husband ;  with  the 
difference  only,  that  as  between  husband  and  wife,  courts  will 
scrutinize  the  transaction  with  a  jealous  eye,  in  order  to  protect 
the  wife  from  undue  influence. 

In  Ewing  v.  Smithy  3  Dess.  447,  chancellor  Dessaussure, 
after  reviewing  with  great  care  all  the  English  authorities  upon 
this  question,  says,  '*  The  result  then  is,  that  a  feme  covert 
entitled  to  a  separate  estate  in  possession,  remainder  or  ceversiDOt 
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is  hdd  to  be  a  fetme  mle  to  the  eztem  of  Imt  aepante  popatjr 
and  the  Jms  difp&mem^  fcUovs  of  conBe." 

Bm  the  opinioo  of  this  learned  chanceOor  shared  the  same 
Cite  with  the  oppusiie  opinion  of  his  erudite  brother  of  New- 
Yorkf  and  was  rerersed  in  the  appellate  court. 

In  Ltfnrojier  ▼.  Dolamd,  1  JRoar/^T  231,  the  wife  haTiDg  s 
sqnrate  real  estate  for  her  sok  use  for  hfe,  with  no  daoses  re- 
straining her  disposition  of  it,  mortgaged  it  with  her  huriiand, 
the  UMNTtgage  reciting  that  it  was  for  their  joint  debL  The  oooit 
decided  against  the  charge,  and  held  that  a  feme  caverij  in  re- 
spect of  her  separate  estate,  is  lo  be  deemed  a  feme  sole  only  Is 
the  extent  of  the  power  clearly  giren  by  the  instrument  hy  wUdi 
the  estate  is  settled,  and  has  no  right  of  disposition  beyond  it 

In  Morgan  w.  Elam,  4  Yerger's  Term  Rep.  375,  (in  dgb- 
teen  hundred  and  thirty-three,)  it  was  hdd  that  the  power  of  a 
married  woman  over  her  separate  eslste  does  not  extMid  beyood 
the  plain  meaning  of  the  deed  creating  the  estate,  and  she  isi 
therefore,  to  be  considered  a  feme  sols  in  relatiMi  to  tfie  estile 
only  so  &r  as  the  deed  has  expressly  oonfened  on  her  the  poww 
of  acting  as  a /erne  M/e.  And  when  a  particular  mode  or  msih 
ner  is  pointed  out  for  the  disposition  of  the  separate  estate  of  a 
married  woman,  she  cannot  dispose  of  it  in  any  other  way. 

Judge  Green,  on  page  445,  remarks,  If  these  marriage  set- 
tlements are  supported  according  to  their  plain  sense  and  the 
manifest  intention  of  the  grantor,  it  is  a  mockery  to  talk  about 
supporting  a  conTeyance,  and  at  the  same  time  give  it  such 
construction  as  will  allow  a  disposition  to  be  made  of  the  estals 
which  it  was  the  manifest  intention  of  the  grantor  U>  guaid 
against. 

I  am  not  aware  that  this  question  has  ever  been  judicially 
considered  in  New-Jersey  ;  and  in  the  midst  of  such  a  cooilict 
of  opinions,  it  is  clear  that  we  are  left  to  the  determination  of  it 
upon  what  may  appear  to  be  sound  principles  of  equity. 

And  I  think  it  may  safely  be  said,  that  a  feme  caveri  is  a 
feme  sole  as  to  her  separate  estate,  so  far  as  lo  di^x)se  of  it,  io 
any  way,  not  inconsistent  with  the  terms  of  the  instnuncat 
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tinder  which  she  holds.  Any  danger  apprehended  from  each 
,  rule,  can  be  avoided  by  words  restraining  the  disposition,  or  di- 
recting the  precise  mode  in  which  it  may  be  made. 

If  by  the  deed  the  husband  has  relinquished  any  right  which 
he  might  have  acquired  in  the  estate  by  the  marriage,  and  co- 
venanted not  to  intermeddle  therewith,  but  to  permit  the  wife  to 
dispoee  of  it  by  deed,  will,  or  otherwise,  at  her  pleasure,  her 
right  of  disposition  remains  as  it  was  before  the  marriage,  and 
then  she  is,  in  respect  of  the  estate,  ftme  sole.  Bui  if  the  terms 
of  the  deed  require  a  particular  mode  of  disposition,  then  as 
clearly  those  terms  must  be  observed ;  her  power  is  limited  by 
them,  and  she  is  feme  sole  sub  modo,  and  only  to  the  extent 
of  the  power  expressed. 

This  brings  us,  necessarily,  to  the  consideration  of  the  ante- 
nuptial deed,  and  whether  its  terms  have  been  violated  by  the 
transactions  between  these  parties. 

Ufxin  due  consideration,  I  am  satisfied  that  the  deed  of  ap* 
pcmitment,  and  the  bond  and  mortgage  executed  in  pursuance 
of  it,  are  not  inconsistent  with  the  terms  of  the  deed  of  trust  \ 
en  the  contrary,  that  the  terms  of  that  deed  are  sufficiently 
broad  to  cover  both  the  rules  contended  for.  By  its  express 
terms,  the  trustee  covenanted  among  other  things,  to  convey  the 
said  estates  and  property  to  such  further  and  other  uses,  as  she 
might,  by  writing  under  her  hand  and  seal,  direct  and  appoint. 
The  defendant,  by  writing  under  hand  and  seal,  duly  executed, 
a[^nted  and  directed  her  trustee  to  execute  the  bond  to  the 
complainant,  to  secure  the  money  due  to  him,  and  which  she, 
at  least,  agreed  to  pay.  As  a  further  security,  she  directed  him 
to  execute  a  mortgage  upon  a  certain  part  of  her  estate,  which 
has  sinc^  been  exhausted,  and  for  aught  that  appears,  without 
fraud ;  but  most  unfortunately  for  the  defendant,  at  a  time 
when  property  was  so  depreciated,  that  a  large  residue  of  the 
amount  secured  by  the  bond  is  unpaid. 

The  only  question  is,  was  the  bond  so  executed  by  the  tms* 
lee,  a  conveyance,  within  the  terms  of  the  deed,  of  so  much  of 
Iter  separate  estate  as  should  be  necessary  lo  pay  it? 
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[LHycnIt  r.  Heddea.] 

The  term  convey,  although  usually  applied  to  real  estate,  is 
very  comprehensive  in  its  meaningi  and  implies  a  transfer,  and 
alignment  of  personal  property  also. 

By  reference  to  the  recital  in  the  deed,  and  the  covenant  of 
the  husband,  we  are  enabled  to  see  more  fully  in  what  sense 
the  parties  thereto  understood  it. 

In  the  recital  it  appears  that  the  parties  had  mutually  agreed, 
that  the  intended  husband  should  not  interfere  or  meddle  with 
her  present  or  future  acquired  property,  wbether.real  or  personal, 
and  that  the  defendant  should  be  permitted  to  make  what  dis- 
position of  the  said  property  she  might  choose.  And  her  inten- 
ded husband  covenanted  that  she  might  have  the  entire  and 
absolute  control  over  it,  and  dispose  of  the  same  by  deed,  will 
or  otherwise  at  her  pleasure. 

The  intention  of  the  defendant,  and  of  the  person  next  roost 
interested,  was  that  she  should  have  the  absolute  control  of  tbe 
property,  and  dispose  of  it  at  her  pleasure.  To  carry  out  this 
intention,  the  trustee  covenanted  to  convey  the  said  estates  and 
property  as  she  should  direct  The  term  convey  must  have 
been  used  as  well  in  reference  to  the  personal  as  to  the  real 
estate.  And  the  direction  to  execute  a  bond,  may  in  equity  be 
r^arded  as  an  appropriation  of  so  much  of  the  estate  as  is 
necessary  to  pay  it. 

If  there  were  a  doubt  upon  this  construction,  the  strong  equity 
of  the  case  would  solve  it  If  tbe.  complainant  forebore  to 
the  defendant  money  due  to  him,  at  her  request,  and  as  she 
tlftought  for  her  benefit,  common  justice  and  equity  demand 
that  she  should  pay  it 

I  feel  safe,  therefore,  in  the  conclusion,  that  pending  the  trust 
her  separate  estate  might  rightly  have  been  charged  with  tbe 
amount  of  money  due  on  the  bond,  but  that  she  could  not  have 
been  made  personally  liable. 

The  trust  is  now  surrendered,  and  her  separate  estate  held 
with  her  general  property,  and  no  means  of  distinguishing  it 
is  afforded  to  the  court ;  and  I  can  see  no  reason  why  a  general 
decree  of  payment  should  not  be  made. 
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Lei  the  laatter  be  rc^brred  to  A  master,  to  aeeertain  the 
amount  yet  dueen  tber  bmd,  to  the  «id  thitt  the  defendant  may 
be  decreed  Co  pax  ^  Mtme,  witb  eostM. 
Order  accordingly. 


Martha  3.  Evbkly  v.  John  P.  Rice. 

To  entitle  a  defendant  to  the  dieeolation  of  an  injanetion,  he  moft  deny  th« 
wfiole  equity  of  the  bill  iqpon  whieh  the  injunetion  ie  baeed.  He  mnet  an., 
•wer  directly  and  withont  e^amon,  and  nraat  not  merely  anewer  the  aereral 
eharget  literally,  bat  he  moat  traTerse  the  anbetanoe  of  eaoh  charge. 

Where  there  are  partioalar  ohargee,  they  moit  be  anawered  partiealarly  and 

preciaely.  and  not  in  a  general  manner,  thongh  the  general  answer  may 

anioant  to  a  full  denial  of  the  ehargea. 
The  defendant  mast  answer  upon  hie  own  knowledge,  and  not  upon  informa* 

tion  ind  belief;  otherwise  the  injanetion  mast  be  retained  till  the  final 

bearing. 

Hearing  upon  motbn  to  diesohre  an  injanctioD,  upon  the 
ground  that  the  whole  equity  of  the  bill  was  denied  by  the 
answer. 

Jeffersj  for  defendant,  in  support  of  the  motioo. 

Vroom,  for  complainant,  contra. 

The  Chakcbllor.  The  complainant  filed  her  bill  in  this 
court  for  an  injunction  to  stay  a  sale  of  real  estate,  and  therein 
states,  that  her  son,  Miller  N.  Everly,  on  the  twelfth  of  June, 
eighteen  hundred  and  thirty-nine;  made  his  bond  and  ndort* 
gage  to  the  defendant,  on  certain  premises  in  Camden,  to  secure 
the  payment  of  eleven  hundred  dollars. 

That  in  April,  eighteen  hundred  and  forty-two,  Thomas 
Diehl  and  Cecelia  Hampton,  claiming  title  to  the  said  mort- 
gaged premises,  brought  an  action  of  ejectment,  to  recover  the 
47 
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posBeaaon  thereof,  in  the  circuit  court  of  the  county  of  Glou- 
cester. That  on  the  tenth  of  July,  eighteen  hundred  and  forty- 
two,  the  defendant,  Rice,  filed  his  bill  in  the  court,  upon  the 
said  bond  and  mortgage,  for  foreclosure  and  sale  of  the  mort- 
gaged premises.  • 

That  on  the  tenth  of  August,  eighteen  hundred  and  forty- 
two,  Miller  N.  Everly  contracted  with  the  complainant  in  this 
suit,  to  sell  to  her,  all  hb  right  and  interest  in  the  said  premises, 
and  on  the  fifth  of  November  following  actually  conveyed  the 
same  to  her  by  deed. 

That  on  the  twelfth  of  August,  eighteen  hundred  and  forty- 
two,  after  the  contract  for  the  conveyance  of  the  interest  of  the 
said  Miller  N.  Everly  to  the  complainant,  and  before  the  actual 
conveyance  of  the  same,  the  complainant,  fearing  a  loss  from 
the  sale  of  the  mortgaged  premises,  under  a  decree  of  sale, 
pending  the  said  action  of  ejectment,  by  her  attorney  in  fisurt, 
Miller  N.  Everly,  proposed  to  the  attorney  at  law  of  Rice,  that  if 
he,  Rice,  would  stay  the  proceedings  upon  the  suit  then  pending 
in  this  court,  on  the  bond  and  mortgage,  until  after  the  trial  of 
the  said  action  of  ejectment,  she  would  execute  to  him  her 
bond  and  warrant  of  attorney  to  confess  judgment  for  elevea 
hundred  dollars,  to  be  entered  up  against  her  in  Philadelphia, 
as  collateral  security  for  the  payment  of  the  mortgage  money. 
That  this  proposition  was  accepted,  the  bond  and  warrant  of 
attorney  executed  and  the  judgment  entered  up. 

That  before  the  trial  of  the  action  of  ejectment,  the  defendant, 
in  violation  of  the  agreement,  proceeded  in  bis  suit  in  this  court, 
obtained  a  decree  of  sale  at  the  October  term,  eighteen  hundred 
and  forty*three,  and  sued  out  an  execution,  and  was  proceeding 
to  sell  the  said  mortgaged  premises  on  the  twenty  seventh  of 
January  last,  to  the  irreparable  injury  of  the  complainant 

Upon  this  bill  an  injunction  was  granted  on  the  twenty-fourth 
of  January,  eighteen  hundred  and  forty-four,  to  stay  the  sale. 

The  defendant  has  filed  his  answer,  and  now  moves  at  the 
earliest  day  to  dissolve  the  injunction. 
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Tf  the  allegation  in  the  bill  be  irae,  the  injunction  was  pro* 
periy  granted,  and  roust  be  continued. 

To  entitle  the  defendant  to  an  order  for  dissolution,  he  must 
deny  the  whole  equity  of  the  bill  on  which  the  injunction  is 
based  ;  he  must  answer  directly  and  without  evasion,  and  must 
not  merely  answer  the  several  charges  literally,  but  he  must 
traverse  the  substance  of  each  charge.  Where  there  are  par* 
ticukr  charges,  they  must  be  answered  particularly  and  precisely, 
and  not  in  a  general  manner,  though  the  general  answer  may 
amount  to  a  full  denial  of  the  charges:  MUfard  on  Pleadings 
250 ;  2  Eq.  Ca.  Ab.  67.    See  Ca.  in  Chan.  53. 

The  complainant's  equity  rests  upon  two  grounds. 

First,  her  equitable  interest  in  the  premises,  by  virtue  of  the 
contract  for  sale  to  her. 

And  secondly,  the  agreement,  upon  an  adequate  consideration^ 
to  stay  the  proceedings  in  chancery ;  which  was  obligatory  upon 
the  defendant,  although  made  by  his  attorney. 

Does  the  defendant  fully,  particularly  and  substantially  deny 
these  allegations  ? 

To  the  first  he  Answers,  that  he  has  no  knowledge  of  any 
such  contract  of  conveyance,  nor  does  he  admit  that  any  such 
contract  ever  existed ;  that  the  said  Miller  N.  Everly  now 
claims  the  rents,  and  that  if  the  complainant  has  any  such  deed 
of  conveyance  it  is  fraudulent  and  void)  and  in  violation  of  the 
bankrupt  law,  and  does  not  give  any  title  to  the  complainant  to 
come  into  this  court  to  stay  proceedings. 

Now  here  is  a  distinct  allegation  in  the  bill,  upon  which  the 
complainant's  equity  is  partly  founded,  not  directly  denied  by 
the  answer. 

It  is  possible  that  the  defendant  may  overcome  this,  by  such 
a  denial  of  the  other  allegation,  as  to  show  that  whatever  interest 
the  complainant  may  have  had  in  the  premises,  she  can  have 
no  equity  as  against  him. 

The  important  inquiry,  then,  is  upon  the  second  point. 

To  this  part  of  the  bill  the  defendant  answers,  that  various 
propositions  were  made  by  Miller  N.  Everly  to  himself  and  to 
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liis  attorney,  and  amoDg  oChen  to  give  he  mothec'B,  the  ceni- 
plainant's,  bond  and  wanant  of  attorney  to  eonfeas  judgment 
fiNT  eleven  hundred  doUaiB,  as  cdiateral  a^eurity  for  the  mort- 
gage nxmey,  upon  condition  that  he  would  release  the  pereonal 
property  of  Miller  N.  Ererly  from  sale  upon  an  execution  issued 
upon  a  judgment  at  law  upon  his  bond  to  Rice.  That  the  bond 
4nd  warrant  of  attorney  was  executed,  asid  judgment  entered 
upon  it,  as  he  is  informed  and  believes,  with  a  stay  of  execution 
for  one  year,  but  no  written  agreement  was  entered  into  or  sign- 
ed by  this  defendant ;  and  he  is  informed  and  believes  that 
no  agreement  was  signed  by  his  attorney,  except  a  release  of 
the  personal  property  of  the  said  Miller  N«  Everly.  That  he 
•ever  saw  the  complainant,  nor  made  any  agreement  with  her; 
and  that  he  believes  his  attorney  never  saw  her.  That  he  un*' 
dentood  that  Miller  N.  Everly  produced  the  bond  and  wanant 
of  attorney,  and  that  the  judgment  was  entered  up  as  ooUaleral 
security,  if  he  foiled  to  make  hb  mortgage  money  in  New-Jer- 
sey; andthat  he  was  to  proceed  with  his  suit  of  foreclosure  and 
sale,  according  to  the  regular  practice  of  this  court. 

This  answer  is  manifestly  indirect  and  evasive.  ItmayaDbe 
true,  and  yet  no  allegation  (rf  the  bill  denied.  It  may  be  true 
that  no  written  agreement  was  signed  either  by  the  defimdaat 
er  his  attorney,  and  yet  an  agreement  made  precisdy  as  ststed 
in  the  bill.  He  may  never  have  seen  Mrs.  Everly,  and  yet  aa 
agreement  may  have  been  made  between  the  atlornies.  A  con- 
tract, as  stated,  may  have  been  made^  and  yet  the  defendant 
have  been  informed  and  made  to  believe  otherwise. 

The  defendant  further  denies,  that  any  such  agreement  was 
made,  or  that  the  complainant  or  Miller  N.  Everly  has  produced, 
or  can  produce,  any  such  agrement  or  deed. 

In  common  charity  it  is  to  be  presumed  that  this  general  de- 
nial relates  to  a  written  agreement  (X  deed,  which  is  not  alleged 
in  the  bill,  or  else  that  it  is  predicated  ot  the  defendants  infor- 
mation and  belief,  which  is  not  sufiScient 

The  defendant  must  answer  upon  his  own  ]qM>wIed|gf^  and 
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not  upon  information  and  belief)  otherwise  the  injunction  must 
be  retained  till  the  final  hearing. 

In  Roberta  v.  Anderson^  2  John.  Cham  204,  where  fraud 
was  alleged  between  other  persons  than  the  parties  in  the  biU| 
md  the  defendants  denied  any  knowledge  or  belief  of  the  fraudi 
Dhancellor  Kent  said,  ''  It  is  true  the  defendants  may  have  giv- 
en all  the  denial  in  their  poW6t,  but  fraud  may  exist  notwith- 
standing ;  and  consistently  with  their  ignorance  and  the  sincer- 
ity of  their  belief.  The  case  does  not  fall  within  the  reason  of 
the  general  rule,  that  the  injunction  is  to  be  dissolved  when  an 
sinswer  comes  in  and  denies  all  the  equity  of  the  bill." 

The  same  rule  was  recognized  in  Ward  v.  Van  Bokkelen^ 
1  Paige^  100;  and  in  Kinnaman  v.  Henry ^  decided  in  this 
X)urt  in  eighteen  hundred  and  seventeen,  chancellor  Williamson 
said,  "  I  do  not  consider  the  fraud  in  this  case  as  sufficiently  de* 
nied,  to  entitle  the  defendants  to  a  dissolution  of  the  injunction, 
upon  the  ground  of  the  whole  equity  of  the  bill  being  denied. 
The  defendants  are  not  charged  as  being  parties  or  privies  to 
the  fraud,  and  therefore  it  is  impossible,  in  the  nature  of  things, 
if  they  were  not  privy  to  it,  that  they  should  be  able  positively 
to  deny  the  fraud.  All  they  could  do,  or  which  they  have 
lone,  is  to  deny  all  knowledge  or  belief  of  the  alleged  fraud. 
The  answer  may  be  perfectly  true,  and  yet  Johnson  the  mort- 
gagor, guilty  of  the  fraud  imputed  to  him,  and  the  complainant 
entitled  to  relief  against  these  defendants.  Such  an  answer  is 
lot  a  sufficient  denial  of  the  complainaht's  equity  to  entitle  the 
defendants  to  a  dissolution  of  the  injunction." 

Upon  principle,  as  well  as  upon  authority,  I  feel  constrained 
;o  recognize  the  same  rule,  and  to  refuse  the  motion  to  dissolve. 
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THE   PREROGATIVE    COURT 

OF  THE  STATE  OF  NEW^EESET, 
OCTOBER    TERM^   1844. 


In  the  matter  of  the  AdmioistratioD  Bond  of  Edeh  S.  Wbb- 
8TER,  Administrator  of  John  S.  Webster,  deceased. 

The  prarogatiTe  eoart  will,  in  a  Riniiimiy  mftaner.  «poB  mera  motion,  inqiiit 

into  the  validity  of  an  order  prerioiialj  mado  bj  the  ordinary  for  the  pioM- 

cotion  of  an  admini'initor't  bond. 
The  Talidity  of  the  order  eaanot  be  inqnired  into  by  the  eoort  in  which  tbe 

action  is  brought  apon  the  bond. 
The  aanal  and  proper  practice  on  applications  to  the  prerogatire  court,  if  to 

proeeed  by  petition,  duly  rerified,  setting  forth  the  facta  upon  which  tbt 

application  is  founded;  but  the  court  wiH  not,  for  the  oMre  want  of  a  pdi* 

tion,  set  aside  an  order  otherwise  regular. 
It  must  appear  that  an  order  for  the  prosecution  of  an  admiBistfator's  bsid 

was  made  at  the  request  of  a  party  aggrioTed. 

This  was  a  motion  to  vacate  an  order  made  by  the  ordinaij, 
for  leave  to  prosecute  an  administrator's  bond.  The  order  bote 
date  on  the  sixteenth  of  February,  eighteen  hundred  and  fivqf- 
three,  and  was  filed  in  the  prerogative  office  on  the  tenth  of  Juner 
eighteen  hundred  and  forty-four.  The  order  was  as  foUovs* 
"Upon  the  request  of  Felix  Handequin,  let  the  adroiniflirtv 
tion  bond  within  named  be  prosecuted,  and  the  moneys  reoov* 
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«red,  applied  in  the  manner  directed  by  bw."  The  only  pa- 
jMiB  appearing  to  be  on  file  with  the  order,  are  exemplified  copies 
«f  the  adminiBtiator's  bond  and  oath  of  office,  and  a  certifi- 
jfMd  of  the  surrogate  of  the  county  of  Essex,  that  on  the 
twenty-seventh  of  September,  eighteen  hundred  and  forty-one, 
Eden  S.  Webster,  administrator  of  John  S.  Webster,  deceased, 
filed  in  the  ofiSoe  of  the  said  surrogate,  an  inventory  of  the  per- 
sonal estate  of  the  said  intestate,  amounting  to  the  suin  of  one 
thousand  six  hundred  and  ninety-nine  dollars  and  seven  and  a 
half  cents,  since  which  nothing  appears  of  record  in  reference 
to  the  estate  of  the  said  John  S.  Webster,  deceased. 

The  reasons  relied  on  for  vacating  the  order,  appear  in  the 
ofHuion  of  the  ordinary* 

Vroom,  for  William  Webster,  the  security  on  the  bond,  in 
support  of  the  motion* 

R.   Vanarsdale,  contra. 

The  OiiDiNART*  This  is  an  appfication  upon  notice, 
on  behalf  of  William  Webster,  the  security  of  Eden  S.  Web- 
ster, the  administrator,  to  set  aside  the  order  for  prosecution  of 
the  bond,  made  by  the  ordinary  on  the  sixteenth  of  February^ 
eighteen  hundred  and  ferty-three,  for  the  reasons  hereinafter 
mentioned. 

On  behalf  of  Felix  Handequin,  upon  whose  request  it  is  alleged 
the  order  was  made,  it  is  here  objected  that  the  court  has  no 
right  in  this  summary  manner,  upon  mere  motion,  to  inquire 
into  the  validity  of  the  order. 

The  granting  of  such  order  rests  somewhat  in  discretion  i 
so  much  so  at  least,  that  it  cannot  be  assigned  for  error,  nor 
made  the  subject  of  review  in  an  appellate  court 

Nor  can  it  be  inquired  into  by  the  court  before  which  the 
action  is  brought  upon  the  bond,  further  than  to  ascertain 
whether  an  order  has  in  faet.  been  made,  and  its  terms  complieil 
with :  Dicker^wi  v.  MiUer^  I  Qrun^  3. 
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The  order  then  must  either  be  conclumve,  although  i(  toAj 
have  been  improvidently  granted,  or  obtained  upon  fidse  sug* 
gesikm,  or  ebe  it  must  be  subject  to  inquiry  before  this  oooit 

I  am  satisfied,  therefore,  that  the  inquiry  should  be  made 
here,  and  that  the  mode  proposed  is  as  conyenient  and  safe  as 
any  other. 

The  first  reason  assigned  for  setting  aside  the  order  is,  that  no 
petition  was  filed* 

The  proceedings  in  the  prerogative  court  are  after  the  man- 
ner  of  the  civil  and  common  law ;  and  the  usual  practice  is,  to 
file  a  petition  setting  forth  the  facts  upon  which  the  applicatioQ 
is  founded,  with  proper  verification.  Such  practice  has  been 
found  very  convenient  and  proper,  and  affords  the  party  defend^ 
ant,  and  others  interested,  an  opportunity  at  all  times  of  seeing 
upon  what  grounds  and  on  whose  behalf  the  bond  is  prosecuted. 
But  I  have  found  no  rule  so  imperative,  nor  any  practice  so 
uniform  and  inveterate,  that  the  judge  of  the  court  may  not  dis- 
pense with  that  form  of  application,  provided  sufilcient  reasons 
for  the  prosecution  are  substantially  laid  before  him ;  nor  am  I 
willing,  for  the  want  of  a  mere  form,  to  set  aside  the  order. 

Again,  it  is  objected  that  the  application  was  not  verified. 

It  is  true,  there  is  no  oath  of  the  party,  or  other  person,  to  be 
found  among  the  proceedings ;  but  there  is  an  exemplification 
of  the  administration  bond,  with  the  certificate  of  the  surrogate 
annexed,  by  which  it  appears  that  the  bond  Was  executed  on  the 
twenty- seventh  of  Septsmber,  eighteen  hundred  and  forty-one, 
and  the  inventory  filed  on  the  same  day,  from  which  time  (o 
the  twenty-seventh  of  February,  eighteen  hundred  and  forty- 
three,  the  date  of  the  certificate,  there  was  nothing  on  record, 
or  among  the  files  of  his  office,  in  reference  to  the  estate  of  the 
deceased. 

The  application  must  have  been  founded  upon  the  fact,  that 
the  administrator  had  not  made  or  caused  to  be  made,  "a  just 
and  true  account  of  his  administration  within  twelve  calendar 
months  "  from  the  date  of  the  bond  ;  and  the  documents  filed 
here  are  sufficient  evidence  of  that  foct.    The.  court  having 
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been  satisfied  tbat  this  was  such  forfskure  as  subjected  the  obli- 
gors to  the  penalty  of  the  bond,  I  cannot,  for  this  reason,  set 
aside  the  order. 

The  third  objection^  that  no  bond  was  filed  to  indemnify  the 
ordinary  against  costs,  could  be  overcome  by  filing  such  bond 
before  any  further  proceedings  be  had  in  the  suit 

The  fourth  reason  for  setting  aside  the  order,  is,  that  it  does 
not  appear  that  it  was  made  at  the  request  of  any  party  a^- 
grisTed,  and  I  think  the  reason  is  sufllcient. 

The  ordinary  cannot  at  his  will,  direct  the  prosecution  of  an 
administration  bond.  It  can  be  done  only  *'  at  the  request  of 
any  party  grieved  by  such  forfeiture :"  Elmer^s  Dig.  167^ 

The  name  of  the  party,  and  how  he  is  aggrieved,  should  be 
made  to  appear  on  the  original  application  for  the  order,  or  at 
leail  upon  the  hearing  of  the  motion  to  set  it  aside. 

I(  cannot  be  shown  ai  the  trial  upon  the  bond.  All  that  can 
be  proved  there  is  the  execution  of  the  bond  and  its  forfeiture. 
Tbi  recovery  is  for  the  penalty,  and  by  execution  that  amount 
may  be  brought  into  this  court  to  be  applied  towards  making 
good  the  damages  sustained  by  not  performing  the  condition  of 
the  hooAj  in  such  manner  as  the  judge  of  the  court  shall,  by 
his  sentence  or  decree,  direct  Elmer* s  Dig.  167;  DickerMn 
V.  Robinson,  1  Halst.  195 ;  Ordinary  v.  Harty  5  Halst.  68. 

Unless,  therefore,  it  be  required  to  appear  upon  the  applica- 
tion, prti7}a/act>,  at  least,  that  the  party  requiring  the  order 
for  prosecution  is  aggrieved  by  the  forfeiture,  the  administrator 
and  his  sureties  are  liable  to  be  vexed  with  a  prosecution  at  the 
suggestion  of  a  party  who  may  have  no  interest  whatever  in 
the  estate ;  and  that,  possibly,  upon  a  mere  technical  forfeiture, 
where  there  may  have  been  some  unavoidable  delay,  but  no  in- 
justice done  to  any. 

It  was  alleged,  indeed,  upon  the  argument,  that  Handequin 
is  a  creditor,  and  had  commenced  his  action  at  law  against 
the  administrator ;  but  this  rests  entirely  in  allegation,  and 
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tbe  &ct  of  hb  being  a  creditor  is  as  confidently  denied  by 
the  other  party. 

This  is  so  important  a  foct  to  be  presented  and  yerifiedi 
that  I  fed  constrained,  for  the  want  ^f  il,  to  sel  aside  the 
order. 

Upon  the  argument  another  reason  was  assignedi  not  con- 
tained in  the  notice,  namely,  that  the  order  was  granted  on 
the  sixteenth  of  February,  eighteen  hundred  and  forty-three, 
and  that  the  papers  and  order  were  not  filed  until  the  tenth  of 
June,  eighteen  hundred  and  forty-four. 

This  may  have  greatly  embarrassed  the  defendants  in  tbi 
suit,  and  has  not  been  without  some  influence  on  my  mind. 
The  papers  and  order  should  have  been  filed  immediately 
upon  the  grantrag  of  tbe  order.  And  although  no  directaoD  lor 
fiUng  is  expressed  in  the  order,  yet  it  must  be  regarded  as  oe* 
cessarily  implied ;  and  k  may  be  questioned  whether  the  party 
withholding  the  order  for  so  long  a  time^  has  not  waived  it,  ot 
fiailed  to  comply  with  its  terms. 

Tet,  as  it  is  now  actually  on  file,  and  as  no  prejudice  appean 
to  have  arisen  firom  the  omission,  I  do  not  deem  it  necessary  to 
put  the  question  of  vacating  upon  that  point 

For  the  fourth  reason,  hi  the  order  to  prosecute  be  set  aside 
and  vacated. 

Older  accordingly. 
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RULE    I. 


The  court  shall  meet  at  ten  o'clock  in  the  forenoon  of  the 
first  day  of  every  term,  and  at  the  same  hour  in  the  forenoon 
of  every  day  in  the  term,  unless  otherwise  ordered. 

RULE    II. 

The  clerk  shall  enter  in  the  minutes  the  names  of  the  mem- 
bers who  shall  be  present  at  each  session  of  the  court  during 
the  term. 

RULE    III, 

On  the  opening  of  the  court  in  the  morning  of  the  first  day 
of  each  term,  the  presiding  officer  shall  inquire  if  any  person 
bas  any  motions  for  rules  or  orders,  or  other  special  applications, 
to  make  to  the  court ;  and  so  much  of  said  day  shall  be  appro- 
priated to  the  hearing  of  such  matters  as  may  be  necessary ; 
but  no  such  motions  or  applications  shall  be  heard  at  any  other 
day  in  term,  without  the  special  permission  of  the  court. 

RULE    IV. 

As  soon  as  such  motions  and  special  applications  have  been 
disposed  of,  the  presiding  officer  shall  take  up  the  list  of  causes; 
and  they  shall  be  brought  on  in  the  order  in  which  they  stand 
upon  the  list,  unless  otherwise  ordered  by  the  court. 
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RULE    V. 

ill  causes,  wheiher  on  appeal  or  writ  of  erroTi  may  be 

'Ught  on  and  heard  upon  twenty  days'  noCke  therarfin 

iting,  given  by  either  of  the  parties  to  the  otheri  and  on 

ing  a  copy  or  abstract  of  such  notice  in  the  office  of  the  clerk, 

L  least  five  days  previous  to  the  first  day  of  the  term  at  which 

uck  cause  is  to  bs  set  down  for  heariug. 

RULE    VI. 

All  causes  shall  be  noticed  for  hearing  on  the  first  day  of  the 
cerni,  if  at  issue  long  enough  to  admit  of  such  notice ;  if  not, 
then  for  as  early  a  day  ki  term  as  circumstances  will  permit 

RULE    VII. 

All  causes  noticed  for  hearing  or  argument  shall  be  set  down 
by  the  derk  upon  the  calendar,  or  list  of  causes,  in  the  ibUow- 
ing  order,  that  is  to  say :  writs  of  error  shall  have  precedence 
according  to  the  term  to  which  they  were  made  returnable, 
without  regard  to  the  time  at  which  they  were  actually  return- 
ed ;  and  appeals  shall  liave  precedence  according  to  the  time 
of  filing  the  petition  of  appeal  in  this  court. 

RULE    VIII. 
If  two  or  more  writs  of  error  shall  have  been  made  retom- 
able  to  the  same  tenn ;  or  if  two  or  more  petitions  of  appeiL 
shall  have  been  filed  at  the  same  term,  they  shall  be  set  dova 
on  the  list,  and  have  priority,  according  to  the  time  of  filiiiglhf 
notices  of  hearing. 

RULE    IX. 

It  shall  be  the  duty  of  the  clerk  to  furnish  the  court,  on  t 
opening  thereof  on  the  first  day  of  each  term,  with  a  list  of 
causes  noticed  for  hearing,  in  tlie  order  in  which  they  shal 
entitled  to  be  heard  according  to  these  rules. 

RULE    X. 

--••Rary  papers  in  the  cause  shall  be  read  v 
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2.  After  which,  one  of  the  counsel  for  the  appellant,  or  plain- 
tiff in  error,  shall  open  the  cause ;  then  two  counsel  for  the  op- 
posite party  may  be  heard  in  answer,  and  one  counsel  only  for 
the  opening  party  shall  be  allowed  to  reply :  but  in  case  of  an 
appeal  from  an  order  or  decree  of  the  court  of  chancery  in  a 
cause  where  there  are  several  defendants  who  have  separate  and 
distinct  interests,  and  who  have  different  counsel  concerned  for 
them,  the  counsel  for  the  respective  defendants  shall  be  heard 
in  such  order  as  the  court  may  direct ;  but  not  more  than  two 
counsel  shall  be  allowed  to  argue  for  any  one  defendant :  and 
if  more  than  two  counsel  answer  fur  the  defendant,  in  that  case 
two  counsel  may  be  heard  in  reply. 

3.  On  all  arguments  arising  incidentally  before  the  court,  or 
not  before  provided  for,  one  counsel  shall  be  lieard  in  opening 
the  matters  in  (j[uestion  or  points,  then  two  counsel  for  the  oppo- 
site party  may  answer,  and  one  counsel  only  for  the  opening 
party  shall  be  allowed  to  reply. 

RULE     XI. 

Each  member  of  the  court  shall,  previous  to  the  hearing  of 
an  appeal  or  argument  of  a  writ  of  error,  be  furnished  with  a 
state  of  the  case,  or  an  abridgment  of  the  pleadings  and  proofs, 
and  of  the  petition  of  appeal,  or  the  record  and  assignment  of 
errors  (as  the  case  may  be)  in  the  cause,  to  be  mutually  agreed 
upon  by  the  parties,  or  their  counsel,  in  case  they  can  agree 
upon  the  same,  and  also  with  the  points  upon  which  the  parties 
respectively  mean  to  rely ;  and  in  case  the  parties  shall  not  agree 
upon  a  state  of  the  case,  or  an  abridgment  as  aforesaid,  then 
such  case  or  abridgment  shall  be  made  by  the  party  who  sets 
down  the  cause  for  hearing  or  argument,  and  signed  by  at  least 
one  counsellor  at  law,  and  a  copy  thereof  furnished  to  each  mem- 
ber of  tlie  court  and  to  the  adverse  party ;  and  in  that  case  each 
party  shall  furnish,  as  last  aforesaid,  the  ix>ints  upon  which  he 
means  to  rely. 

RULE    XII. 

Hereafter,  in  all  cases  of  appeals  from  any  order  or  decree 
of  the  court  of  chancery,  the  party  appealing  shall  file  with  the 
48 
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clerk  of  this  court  a  petition  of  appeal,  in  which  shalTbe  hneSf 
slated  the  order  or  decree  complaioed  of,  and  the  grounds  of 
appeal,  and  shall  serve  a  copy  thereof  on  the  solicitor  of  the 
adrek^e  party,  if  he  has  a  sdicitor,  of  if  be  has  not,  then  on 
the  adverse  party,  if  to  be  found  in  this  state,  within  thirty  days 
after  filing  the  said  petition :  and  shall  also,  within  the  same 
tim^  deposit  with  the  clerk  in  chancery  one  hundred  dollars,  to 
answer  the  costs  of  the  appeal,  if  the  appellant  shall  not  prose- 
cute the  same  to  effect ;  and  in  defanlt  of  serving  a  copy  of  the 
petition  and  making  such  deposit  as  aforesaid,  proceedings  may 
be  had  on  the  order  or  decree  appealed  from,  as  if  such  appeal 
had  not  been  made ;  and  the  said  appeal  may  be  dismissed  by 
this  court  with  costs. 

RULE  xrir. 

Whenever  a  deposit  shall  be  made,  as  aforesaid,  with  the 
clerk  in  chancery,  he  shall,  with  all  convenient  speed,  cause 
copies  of  the  several  orders  and  decree  in  the  case  to  be  made 
at  the  expense  of  the  appellant,  (who  shall  bo  liable  for  the  same 
in  the  first  instance,)  and  deliver  the  same,  with  all  the  plead- 
ings, depositions,  exhibits,  and  papers,  which  may  have  been 
filed  in  his  office  relating  to  the  cause,  to  the  clerk  of  this  court; 
and  the  said  deposit  shall  be  subject,  prior  to  any  other  lien,  to 
the  fees  of  the  clerk  in  chancery  for  the  said  copies. 

RULE    XIV. 

The  respondent  shall  file  an  answer  to  the  petition  of  appeal 
within  thirty  days  after  service  of  a  c^py  of  the  said  petition 
and  making  the  deposit  aforesaid ;  and  in  default  thereof,  the  ap- 
pellant may  enter  a  rule  as  of  course,  in  vacation  or  term  time, 
with  the  clerk  of  this  court  for  the  hearing  of  the  said  appeal, 
and  may  bring  on  the  same,  by  giving  and  filin|r  notice  thereof, 
aa  hereafter  mentioned. 

RULE     XV. 

If  the  respondent  shall  file  an  answer  to  the  petition  of  appeal; 
the  cause  shall  then  be  considered  at  issue,  and  either  party 
may  enter  a  rule  for  the  hearing  as  of  course,  as  mentioned  in 
the  last  preceding  rule. 
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RULE    XVI. 

The  party  prosecuting  a  writ  of  error,  sliall  procure  the  same 
to  be  returned  on  the  day  in  term,  or  ihe  day  after,  to  which  it 
is  made  returnable,  or  show  good  cause  why  it  is  not  returned^ 
•or  on  failure  thereof,  the  said  writ  may  be  declared  by  this  court 
null  and  void. 

RULE    XVII. 

The  plaintiff  in  error  shall  assiga  and  file  errors,  and  serve  a 
<copy  thereof  on  the  attorney  of  the  defendant  in  error,  if  he  has 
.an  attorney,  or  if  he  has  not,  then  on  the  defendant  in  error,  if 
to  be  found  in  this  state,  in  thirty  days  after  the  writ  of  error 
shall  be  returned,  witli  the  transcript  of  the  record  or  proceed- 
ings, unless  diminution  alleged ;  and  then  in  thirty  days  after 
the  return  day  of  the  certiorari ;  or,  in  default  thereof,  the  plaio- 
tiff  in  error  shall  be  non-prossed,  unless  this  court  shall  see  cause 
to  allow  further  time. 

RULE    XVIII. 

'T%e  defendant  shall  join  in  error  within  tbiily  days  after  the 
expiration  of  the  time  limited  or  granted  for  assigning,  filing  and 
serving  errors,  or  the  errors  may  be  taken  as  confessed ;  and  the 
iplaintiff  may  enter  a  rule  of  course,  either  in  vacation  or  term 
time,  with  the  clerk  of  this  court,  setting  down  the  cause  te  be 
Argued  ex  parte. 

RULE    XIX. 

After  joinder  in  error,  either  party  may  enter  a  rule  for  a  con- 
cilium with  the  clerk  of  this  court  as  of  course,  as  before  men- 
tioned, and  notice  the  cause  for  argument. 

RULE  XX. 
When  a  cause  is  regularly  noticed  for  hearing,  if  the  appellant 
or  the  plaintifT  iu  error  (as  the  case  may  be)  shall  not  appear  to 
argue  the  appeal  or  errors  assigned,  the  decree  or  judgment  of 
ihe  court  below  shaH  be  affirmed,  with  costs ;  and  if  the  respon- 
dent or  defendant  fails  to  appear,  the  appellant  or  plaintiff  may 
proceed  ex  parte. 
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RULE    XXI. 

The  states  of  the  case^  or  abridgments  of  the  pleadings  and 
proofs,  and  of  the  petition  of  appeal,  or  of  the  record  and  assign- 
ment of  errors,  mentioned  in  the  eleventh  rule,  shall  be  furnish- 
ed by  the  appellant  or  plaintiff  in  error,  and  on  failure  thereof, 
the  apeal  or  writs  of  error  may  be  dismissed  with  costs. 
RULE     XXII. 

If  the  plaintiff  in  error  shall  allege  diminution  of  the  record, 
it  shall  be  done  on  the  day  the  writ  of  error  shall  be  returned,  or 
within  eight  days  thereafter  ;  and  he  shall  thereupon  apply  to 
the  clerk  of  this  court  for  a  certiorari  of  course  and  without  spe- 
cial order  ;  and  the  plaintiff  in  error  shall  cause  it  to  be  duly  re- 
turned within  twelve  days,  or  shall  lose  the  benefit  thereof,  unless 
this  court  shall  see  cause  to  allow  a  further  day  for  that  purpose. 
RULE     XXIII. 

All  cases  made  and  points  prepared  and  furnished  to  the  mem- 
bers of  this  court,  shall  be  printed  on  good  ^foolscap  paper  with 
a  large  margin,  on  which  every  tenth  line  shall  be  numbered; 
and  the  party  who  makes  the  case  shall,  at  least  twenty  days 
before  the  first  day  of  the  term  at  which  such  cause  shall  be 
first  noticed  for  hearing,  serve  upon  the  attorney  or  solicitor  of 
the  adverse  party,  or  transmit  to  such  attorney  or  solicitor  by 
mail,  directed  to  him  at  his  place  of  residence,  three  copies  of 
the  case,  for  the  use  of  such  party  and  his  counsel,  or  the  party 
who  ought  to  have  served  such  case  shall  not  have  the  right  to 
bring  his  cause  on  to  be  heard,  without  the  consent  of  the  ad- 
verse party,  until  after  the  expiration  of  twenty  days  after  such 
copy  of  the  case  shall  have  been  served. 

RULE     X  X  I  Y. 

Orders  to  assign  errors,  to  join  in  error,  to  file  petitions  of  ap- 
peal, and  to  answer  such  petitions,  may  be  entered  at  any  time 
by  the  clerk  of  course,  in  the  minutes  of  the  court  upon  the  writ- 
ten request  of  the  solicitor,  attorney,  or  counsel,  at  the  peril  of 
the  party  entering  the  same,  with  the  like  force  and  effect  as  if 
entered  by  direction  of  the  court  during  its  session. 

*  Italic  rescinded  October  tenn,  1846. 
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RULE    XXV. 

The  parties  to  every  cause,  now  or  hereafter  pending  in  this 
court,  shall  have  the  liberty  of  submitting  printed,  instead  of 
oral  arguments. 

RULE    XXVI. 

The  remittitur  in  case  of  a  writ  of  error  shall  contain  a  copy 
of  the  judgment  of  this  court,  annexed  to  the  writ  of  error  and 
the  transcript  of  the  record  of  proceedings,  as  brought  into  this 
court,  under  the  seal  of  this  court,  and  signed  by  the  clerk 
thereof;  and  the  remittitur  in  case  of  an  appeal  shall  contain  a 
copy  of  the  decree  or  order  of  this  court  annexed  to  the  petition 
of  appeal,  and  the  matters  thereto  annexed,  as  brought  into 
this  court  under  the  seal  of  this  court,  and  signed  by  the  clerk 
tliereof. 

RULE    XXVII. 

No  member  of  this  court  shall,  as  attorney,  solicitor,  or  coun- 
sel, be  concerned  in  or  argue  any  cause  in  this  court  either 
upon  error  or  appeal. 

RULE    XXVIII. 

Special  motions  shall  require  a  notice  thereof,  with  copies  of 
the  papers  not  records  of  this  court,  to  be  served  at  least  two 
entire  days  before  the  motion  is  made. 

RULE    XXIX. 

In  cases  of  writs  of  error  or  appeals,  the  attorney  on  record 
or  solicitor  for  the  adverse  party,  if  any,  in  the  court  below,  shall 
be  considered  as  attorney  or  solicitor,  as  the  case  may  be,  for  the 
defendant  in  error  or  respondent  in  appeal ;  and  notices  and  pa- 
pers served  on  him  shall  be  deemed  good  service,  until  the  de- 
fendant in  error  or  respondent  in  appeal  shall  give  notice  in 
writing  to  the  plaintiff  in  error  or  the  appellant  in  appeal  that 
he  has  employed  another  attorney  or  solicitor,  naming  in  such 
notice  the  attorney  or  solicitor  employed,  or  until  appearance 
entered  by  a  new  attorney  or  solicitor. 

RULE    XXX. 

When  a  motion  or  preliminary  or  interlocutory  matter  has 
been  argued  or  submitted  to  the  court,  the  presiding  officer  shall 
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distiootly  state  the  point  or  points  to  be  decided,  and  shall  thea 
Inquire  of  the  court  whether  it  is  ready  to  decide  the  question  ; 
and  if  no  objection  is  made  by  any  member,  the  president  shall 
;ask  each  member  his  opinion,  calling  their  names,  and  also 
•expressing  his  own  opinion,  In  such  order  as  he  may  think 
proper,  and  AoXL  then  announce  the  decision,  as  the  result  may 
be ;  but  if  ainy  member,  on  the  question  being  put  as  aforesaid 
by  the  piesident,  shall  request  or  propose  that  the  court  shall 
have  a  consultation  on  the  matter,  the  counsel  and  audience 
«hall  withdraw ;  and  after  the  court  shall  haxe  conferred  and 
advised  together  of  4)be  matter,  the  doors  shall  be  opened,  and 
then  the  president  shall,  in  manner  aforesaid,  call  upon  the 
members  of  the  court  for  their  respective  opinions,  and  announce 
the  judgment  of  the  court  in  the  matter,  giving  at  the  same 
lime  his  own  opinion  thereon.  The  same  course  shall  be  pur- 
sued after  the  argument  of  aicause^ui  the  merita. 

RULE    XXXI. 

When  the  decision  of  a  <^use  depends  4ipon  distinct  ques- 
itions,  the  decision  of  either  of  which  will  dispose  of  the  cause, 
ihe  question  shall  be  taken  separately,  if  required  by  any  three 
fnembers. 

RULE    XXXI 1, 

Affidavits,  to  be  used  on  any  special  motions  or  arguments 
in  this  court,  shall  be  taken  on  four  days'  previous  notice  of 
4he  lime  and  place  of  taking  the  same,  at  which  time  and  place 
both  parties  may  take  affidavits.  If  «uch  notice  has  iMt  been 
given,  no  affidavit  shall  be  read,  unless  a  copy  thereof  has 
been  served  on  the  adverse  party  at  least  eight  days  before  the 
first  day  of  the  term ;  and  in  such  case  the  adverse  party  may 
Cake  and  use  on  the  orgwaieul  counter  affidavits  Xaken  without 
tiotice. 

RULE    XXXIII. 

The  rales  of  this  court  shall  be  considered  as  general  rules 
for  the  government  of  the  court  And  the  conducting  of  causes  ; 
and  as  the  design  of  them  is  to  facilitate  business  and  advance 
justice,  they  may  be  relaxed  or  dispensed  with  by  the  court  hx 
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any  case  where  it  shall'  be  manffesr  Co  the  court  that  a  striel^ 
adherence  to  them  will  work  surprise  or  injustice. 


ADDITIONAL  RULE, 

Adopted  Jaly  Term,  1846i 

RULE     XXXIV. 

In  the  argument  of  any  cause  before  this  court,  counsel  shall- 
be  limited  each  ta  one' ordinary  sitting  of  the  court,  not  exceed-- 
iDg  three  hours,  unless  for  special  reasons  the  court  shall  see  fit^ 
to  grant  further  time. 


^ 


INDEX. 


A. 
ACCOUNT. 

Wherein  tecoant  haebeen  settled  by  arbitrators,  and  a  bond  and  mort- 
gsft  girwi  ibr  the  sum  awarded  to  be  due.  the  court  will  not,  except 
Is  catm  of  gross  wrongs,  permit  the  account  to  be  re-investigated,  or 
the  Ymlidity  of  the  award  to  be  contested.  Joknmm'*  Ex'rs  v, 
Ketekiun,  364 

ADMINISTRATORS.    Vide  ExBcuTonfl  and  ADMiNisraAToas. 

ADMINISTRATOR'S  BOND.    Vide  Pacrooatitb  CoaaT,  4—7. 

ADULTERY.    Vide  Evidbnob,  8,  9. 

AGREEMENT. 

1.  Equity  will  decree  the  specific  performance  of  a  parol  agreement  for 
the  sale  of  land,  if  the  purchase  money  has  been  paid,  possession  of 
the  land  taken  by  the  purchaser,  and  improvements  made  thereon. 
Casler  v.  Thompson,  59 

2.  Where  a  party's  residence  is  in  one  state,  and  his  place  of  hnsioess 
in  another,  the  presumption  is  that  his  contracts  are  made  rather  at 
his  place  of  business  than  at  his  place  of  residence.  Variek*s  ExW 
y.  Crant^  128 

3.  In  the  abeence  oCwiydlreot  evidence  of  the  place  in  which  the 
contract  was  madto,  tlw  mttaej  advanced,  or  the  papers  delivered,  the 
presumption  obtains  that  the  eontract  was  made  at  the  place  where 
the  person  lives  who  it  to  receive  the  money,  or  where  the  eontract 
is  to  bo  performed ;  and  this  presaroption  is  not  overcome  by  the  fkct 
that  the  obligee  lived  in  another  state,  and  that  the  bond  and  mort. 
gage  were  made  and  exeeated,  and  the  mortgage  recorded  there,   ih, 

4.  If  a  contract  is  susceptible  of  two  constructions,  that  should  be 
adopted  which  will  render  it  opemtive,  rather  than  that  which  will 
render  it  void.  ib, 

5.  The  time  spe^fied  Ibr  the  payment  of  a  bond  may  be  enlarged  by 
parol.    VMbiifM  v.  MeCwiy,  lil 

49 


«   Ik 
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•»  The  spocififc  perfornMiice  of  a  contract  will  be  decreed'  a|rUiiit  m 
■ubseqaent  purchaser  of  the  bargained^premieeB  haring  knowledge  or 
the  complainants  equitable  title.  The  New-Barbadoet  Toll  Bridge 
Co.  V.  Vreeland,  157 

7>  If  the  contract  is  several,  it  is  no  ground  of  objection  that  the  con. 
tract  made  by  the  complainant  with  divers  defendants,  be  described 
in  the  bill  of  complaint  as  a  contract  between  the  complainant  and 
defendant,  without  refisrenoe  lo-the  otber  parties.  ib. 

8.  More  lapse  of  lime  constitutes  in  itself  no  bar  to  a  decree  for  specific 
performance.  ib. 

9.  If  the  delay,  under  the  circumstances,  amounts  to  an  abandonment 
of  the  contract,  relief  will  bo  denied.  t&. 

10.  Under  an  agreement  made  by  a  landholder  with  a  turnpike  coropa. 
ny  to  grant  land  for  the  use  of  the  road,  upon  condition  that  the  road 
is  located  on  a  particular  route,  a  covenant  tegrani  so  mnel^-laad as 
Hie  road  should  occupy,. and  to  execute  a  good  and  aufficient  deed  for 
the  same,  will  be  construed  to  mean  a  deed  in  fee  aimpk^  and  not 
merely  for  the  term  of  the  company's  charter.  ib, 

11.  Specific  performance  of  a  contract  for  the  conveyance  of  land  de- 
creed afler  the  lapse  of  twenty.three  years,  the  vendee  having  been 
in  possession.  tft 

12.  Whero  one  party  signs  an  agreement  to  do  certain  acts,  afler  tbo 
other  shall  have  performed  on  his  part  conditions  which  are  prece. 
dent — the  conditions  being  performed,  equity  will  decree  a  specifit 
performance  against  the  party  who  signed  the  agreement  Letting 
r.  Cole,  229 

13.  There  is  mutuality  in  the  terms  of  such  an  agreement.  ib. 

14.  Where  one  party  only  is  bound  by  the  contract,  and  nothing  has 
been  done  under  it,  will  equity  decree  a  specific  performance?— 
Quere.  ib* 

15.  Premises  purchased  at  sheriff's  sale  and  conveyed  to  the  purchaser 
under  a  parol  agreement  to  permit  the  defendant  in  execution  to  re- 
deem, ordered  to  he  reconveyed.     Combe  v.  Little^  310' 

16.  If  a  contract  for  the  sale  of  real  estate  is  silent  as  to  the  kind  of 
funds  in  which  payment  is  to  be  nude,  and  the  vendor  by  her  con- 
versation  at  the  time  of  executing  the  contract  justifies  a  belief  on  the 
part  of  the  vendee,  that  specie  will  not  be  demanded,  this  is  a  suffi- 
cient excuse  on  the  part  of-  the  vendee  fcrr  not  tendering  specie  on 
the  day  specified  for  the  payment.    Pickle  v.  Auble,  315 

17;  Under  such  circumstances,  a  demand  of  specie  on  the  daji  of  pay. 
ment  by  the  vendort  and  a  refusal  on  her  part  to  allow  the  vendee 
reasonable  time  to  procure  it,  will  not  defeat  the  complainant?s  right 
to  a  specific  performance*of  the  contract,  especially  after  his  being 
in  possession  and  making  improvements  on  the  property.  ib. 

18.  Nor  will  the  right  of  the  vendee  to  a  specific  performance  be  de- 
feated  by  his  promise  to  accept  a^letee  from  the  vtender,  under  the 
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Impresiion  that  his  right  to  demand  a  deed  was  lost  by  the  condaot 
of  the  vendor  in  demanding  specie,  and  his  inability  to  pay  it.        ti. 

Vide  Hdsband  aud  Win,  1 — 4. 
ALIMONY.    Vide  Diyorcc. 

ANCIENT  RIGHTS.  » 

Public  policy  forbids  the  disturbance  of  rights  ancient  and  well  settled 
by  the  practice  of  the  parties  in  interest.     Sheppard  t.  Hunt,      277 

ANSWER.    Vide  Pliading,  III. 

APPEAL.    Vide  Osdinast  anb  Sumkmatis,  21.     PamoGATnri  Covet,  1 — 3. 

ASSIGNMENT  AND  ASSIGNEE.    Vide  Mortgaoi,  U. 

ASSOCIATE  REFORMED  CHURCH.    Vide  Rklwious  Sooimr. 

ATTACHMENT  (FOR  CONTEMPT.)    Vide  PsAcnci,  IV. 

AWARD. 

1.  If  arbitrators  are  not  sworn,  the  whole  proceeding  is  utterly  void. 
Combt  r.  Utthf  310 

Si,  Afler  an  award  has  been  executed,  the  oourt  vull  not«et  it  aside  up. 
on  the  ground  that  the  arbitrators  were  not  «wom.  Jokn»on*9  Ex'r* 
Y.Keiehum,  364 

3.  Where  an  account  has  been  settled  by  arbitrators,  and  a  bond  and 
mortgage  ^ iven  for  the  sum.  awftrded  to  be  due,  the  oourt  will  not, 
■except  in  case  of  gross  wrong,  permit  the  account  to  be  re-investi- 
j^ated,  or  the  validity  of  the  award  to  be  contested.  ib, 

B. 
BANKS.    Vide  Fraud,  1—3,  7. 

BXUji    Vide  Pd^cADiMO,  II.    Practicc,  L 

BONA  NOTABILIA.    Vide  Ou>iNARr  axd  ^ttrrogates,  7. 

BOND. 

The  time  specified  for  the  payment  of  a  bond  may  be  enlarged  by  parol. 
Vankouten  ▼.  MeCariy,  141 

Vide  HtJSBAHD  akd  Wife,  10,  11.      Prxrooativb  Couet,  4^7. 

c. 

CAVEAT. 

1.  A  caTeat  is  incident  to  all  ecclesiastical  courts,  apd  prevents  the 
^ase  firom  being  proceeded  in  without  the  caveatof  being  heard.  Ex 
pwrU  Cowrten^  406 
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2.  It  is  a  general  rule,  that  all  peraona  who  may  be  mjiired  bj  adait. 
ting  a  will  or  codicil  to  probate,  may  caveat  against  it.  ih, 

CONSTITUTIONALITY  OF  LAWS.     Vide  Plkadino,  21. 

CONTRACT.    Vido  Agrkkmbnt. 

CORPORATIONS. 

1.  By  tho  eighth  section  of  the  charter  of  "The  Camden  and  Wood- 
bury  Railroad  and  Transportation  Company,**  it  is  provided  "  that  the 
said  corporation  shall  pay  or  make  tender  of  payment  of  all  damages 
for  tho  occupancy  of  the  lands  through  which  the  said  road  may  bs 
laid  out,  before  the  said  company,  or  any  person  in  their  employ, 
shall  enter  upon  or  break  ground  in  the  premises,  except  for  the 
purpose  of  surveying  said  route,  unless  the  consent  of  the  owner  or 
owners  of  such  land  bo  first  had  and  obtained."  By  the  ninth 
section  of  the  cliartcr  it  is  further  provided,  "that  in  case  the  com- 
pany and  the  owners  of  land  cannot  agree  as  to  the  price,  commis- 
sioners shall  be  appointed  to  assess  tho  value  of  the  aaid  land,  and 
the  damages  sustained  by  tho  owner;  and  if  either  party  shall  feel 
aggrieved  by  the  decision  of  the  commissioners,  such  party  may  ap. 
peal  to  the  court  of  common  pleas  of  the  county,  who  shall  have 
power  to  hear  and  adjudge  tho  same,  apd  if  required  to  award  a  ve. 
nire  for  a  jury  before  them  to  hear  and  finally  determine  the  same." 
Heldt  that  if  the  value  of  the  land  and  damages  be  ascertained  by 
commissioners,  and  an  appeal  be  taken  from  their  decision,  the  com- 
pany  cannot,  pending  the  appeal,  by  tendering  the  amount  awarded 
by  tho  commissioners,  acquire  a  right  to  enter  upon  the  land,  except 
for  the  purpose  of  surveying  the  route.  Browning  y.  Camden  and 
Woodbury  Railroad  Co,  47 

3.  The  right  to  appeal  from  the  decision  of  the  commissioners  is  un. 
conditional,  and  requires  no  cause  to  be  shown.  ib, 

3.  Tho  very  act  of  appealing,  sets  aside  the  report  of  the  commission, 
ers,  and  the  question  of  tho  valuo  of  the  land  and  damages  is  thereby 
lefl  entirely  open.  H. 

4.  By  tho  term  occupancy,  in  the  eighth  section,  is  meant  all  the  right 
or  interest  which  tho  company  could  acquire  in  the  land  for  the  par- 
poses  coniomplatod  by  the  act.  ih, 

5.  If  the  company  claim  a  right  to  enter  upon  land  under  color  of  law, 
without  having  complied  with  the  requirements  of  that  law,  a  court 
of  equity  will  restrain  their  entry  by  injunction.  ib. 

Vide  Fraud  (by  Incorporated  Companies.) 
COSTS. 

1.  Costs  disallowed  to  a  successful  party,  on  the  grounds  that  his  own 
unlawful  act  led  to  the  controversy,  and  that  great  and  unnecessary 
expense  was  occasioned  by  the  examination  of  numerous  witnesses. 
Shields  V.  Amdt,  234 
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SI.  It  •eeint  that  a  creditor  is  not  allowed  the  coeta  of  proTiog  his  claim 
before  the  matter.  But  a  creditor  complaining  of  the  proceedings  be« 
fore  the  master  in  settlement  of  the  receivers'  accounts  may  be  aU 
lowed  his  costs,  to  be  paid  out  of  the  fund,  or  by  the  receivers,  at  the 
discretion  of  the  court.  Richard*  t.  Morri9  Canal  and  Banking 
Co,  428 

3.  An  attachment  for  contempt,  being  in  the  nature  of  a  criminal  pro- 
ceeding, costs  are  not  usually  allowed.    Magenni*  v.  Parkhurat^  433 
Vide  PaBaooATXTB  Coomr,  3. 

COURT  OF  EQUITY. 

A  court  of  equity  is  as  much  bound  by  positive  rules  and  general  max. 
ims  concernix^g  property  as  a  court  of  law.   Mullany  v.  Mullany,  16 

COVENANT.    Vide  Aorbiiiimt,  10.    DatD,  1—3. 
CURTESY.    Vide  Wim  1,  2. 

D. 

DAMAGES.    Vide  JuajsoiorioN,  2—4. 
DECREE.    Vide  PaicrioE,  III.    Jukisoiction,  7. 

DEED. 

1.  If  the  purchaser  of  a  mill-seat  and  water-power  accepts  from  the  yen. 
dor  a  deed,  without  any  covenant  for  his  protection,  as  to  the  height 
of  the  dam,  or  the  extent  of  the  flow^  to  which  he  is  entitled,  and  the 
purchaser  is  subjected  to  damages  by  reason  of  the  improper  height  of 
the  dam,  he  is  without  remedy  either  at  law  or  in  equity.  Hopper  ▼. 
Lutkint,  149 

2.  If  it  was  designed  by  the  parties  that  a  deed  should  contain  cove* 
nants,  and  they  have  by  mistake  been  omitted  by  the  scrivener,  the 
mistake  will  be  corrected  by  a  court  of  equity,  and  the  deed  reformed 
accordingly.  ih, 

3.  If  the  deed  contain  f\ill  covenants  of  warranty  as  tp  the  height  of 
the  dam,  and  the  covenants  are  broken,  a  court  of  equity  will  not . 
injoin  the  vendor  from  proceeding  at  law  to  recover  the  porvhtfM 
money,  nor  set  off  the  damages  sustained  by  the  veildeci  by  the 
breach  of  such  covenants  against  the  claim  of  the  vendor  for  the 
purchase  money,  but  will  leave  the  patties  to  their  remedies  ai 
law  '        ih. 

4*  Where  the  vendor  agrees  to  convey  a  farm  **  said  to  contain  on» 
hundred  and  thirty-five  acres,  be  the  same  more  or  less,**  and  the  deed 
executed  in  pursuance  of  the  agreement  describes  the  land  by  courses 
and  distances,  and  adds,  "  containing  one  hundred  and  thirty  .five 
acres,  be  the  same  more  or  less,**  if  there  proves  to  be  a  deficiency  of 
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#ver  twenty  aeret  in  the  qaantity  of  land  actually  conTeyed,  tbi 
purchaser,  upon  a  hill  filed  hy  the  vendor  for  the  foreelosore  of  a 
mortgage  given  to  secure  a  part  of  the  purchase  money,  will  be  eoti. 
tied  to  have  an  abatement  or  compensation  for  the  deficiency  in  the 
<)oantity  of  land.     Cotrse  ▼.  BoyU9,  212 

5.  It  seems  that  a  party  has  no  right  to  a  discovery,  nor  to  the  prodaC' 
lion  of  title  deeds  relating  alone  to  his  adrersaryM  title.  Thom^mm 
▼.  EngU,  271 

6.  In  the  year  seventeen  handredand  fcwenty.five,  a  timet  of  land  was 
devised  for  the  benefit  of  a  free  school  in  **  the  township  of  Green, 
wich.**  In  the  year  seventeen  hundred  afld  forty -nine,  the  same  land 
was  conveyed,  by  persons  acting  on  behalf  of  the  **  town  of  Green, 
-wich,"  by  indenture,  to  D.  S.,  reservmg  a  yearly  rent  of  thirteen 
pounds,  to  be  paid  unto  the  trustees  for  the  time  being,  as  they  shall 
be  chosen  by  the  inhabitants  of  '*  the  town  of  Greenwich"  included 
within  certain  boundaries  in  the  said  deed  particularly  specified.  The 
Tcnt  was  paid  for  about  eighty  years  to  the  trustees  chosen  by  "  the 
town  of  Greenwich."  Held,  that  D.  S.  and  those  claiming  under 
him,  were  bound  to  pay  the  rent  reserved  to  tho  trustees  chosen  by 
the  town  of  Greenwich,  pursuant  to  the  reservation  in  the  said  deed, 
and  not  to  the  inhabitants  of  this  "  township  of  Greenwich."  Skep. 
pard  V.  Hunt,  277 

7.  The  grantee  in  a  deed,  and  those  claiming  under  him,  cannot  deny 
ihe  binding  authority  of  a  xeeeryatien  in  the  deed.  ib. 

Bi.  Long  acquiescence  in  a  given  construction  of  an  instrument,  renden 
it  unwise  and  impolitic  to  change  such  construction.  ib, 

9.  Public  policy  forbids  the  disturbance  of  rights  ancient  and  well  set- 
tied  by  the  practice  of  the  parties  in  interest.  ih. 

Vide  HasBAifD  and  Wifv,  4,  7 — 9. 
DEVISE.    Vide  TatTsr  and  Tbusteb,  1.    Will. 
DEVISEES.    Vide  Hkirs  and  Devisees. 
DISCOVERF.    Vide  Deed,  5.     Receivees,  13; 

DIVORCE. 

1.  A  feme  eoveri  may  apply  for  a  divorce  for  any  cause,  in  her  owa 
name,  withoai  a  prockiin  ami,    Amoe  v.  Amoe,  171 

2.  Upon  a  hW  for  a  divorce,  the  court  will,  at  its  discretion,  make  an 
allowance  to  the  wife  for  her  maintenance  pendente  lite,  and  also 
for  counsel  fees,  whether  she  be  complainant  or  defendant  in  the 
suit.  1^. 

3.  The  allowance  to  the  wife  pendente  lite  will  be  moderate.  No 
inducement  should  be  held  out  for  the  oppression  of  the  bus. 
band.  ib. 
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4.  The  court  may  make  the  allowance  either  with  or  without  a  rerer. 
ence  to  a  master.  ib, 

5.  The  allowaace  may  be  changed  at  the  discretion  of  the  chancellor* 
on  the  application  of  either  party.  ib. 

6.  Where  children  are  grown  up,  no  allowance  shoukl  be  made  on  their 
account.  ib» 

DOWER.    Vide  Hbiri  and  Devjseeb,  3.    LjSqact,  4. 

E. 

ELECTION, 

A  testator  by  his  will  directed  that  when  ^is  youngest  child  attained' 
the  age  of  twenty.one  years,  all  his  real  estate  should  be  sold  or  di- 
Tided,  whichever  a  majority  of  his  children  then  living  should  think 
best,  and  invested  his  executors,  and  the  survivor  of  them,  with  full 
power  and  authority  to  sell,  either  at  public  or  private  sale,  as  to  them- 
might  seem  most  advantageous,  all  his  real  estate,  in  case  it  should 
be  determined  by  the  election  of  his  children,  as  aforesaid,  to  mako 
sale.  Held,  that  the  devisees,  before  electing  whether  to  sell  or  di- 
vide  the  land,  had  a  right  to  call  upon  the  executor  to  decide, 
whether  in  case  of  a  sale  he  would  sell  at  public  or  private  sale ; 
and  if  the  executor  did  determine  in  what  manner  he  would  sell,  and 
(ho  devisees  were  intfueneed  by  that  determination  in  making  their 
election  to  have  the  property  sold,  the  executor  could  not  alter  his 
determination  without  giving  the  heirs  an  opportunity  of  altering 
their  decision  upon  the  question  of  sale  or  division.  WrighVf  Ex*r 
V.  Wright,  28 

EQUITABLE  INTEREST.    Vide  JudomUnt  at  Law.  1—3! 

EQUITY  OF  REDEMPnON.    Vide  Mortoaqb,  II. 

ESTATE. 

1.  If  a  testator  devise  to  a  feme  covert  an  estate  of  inheritance  in  fee 
simple,  he  cannot  by  any  restriction  or  provision  in  the  will  deprive 
the  husband  of  the  devisee  of  his  estate  by  the  curtesy  in  the  land  de- 
vised.    Mullany  v.  Mullany,  16 

3.  Those  incidents  which  by  law  are  inseparably  annexed  to  an  estate, 
cannot  be  prohibited  by  any  condition  or  limitation  expressed  in  the 
deed  or  will.  *  -  ib, 

3.  A  man  cannot  by  will  create  such  an  estate,  aa  by  the  rules  of  the 
common  law  he  could  not  in  his  lifo  time  create  by  deed.  t6. 

EVIDENCE. 

1.  One  witness,  with  corroborating  circumstances,  is  sufficient  to  over- 
oome  the  defendant's  answer.    CAaiiM  t.  TjttpU,  173 
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S.  TIm  merd  opiniont  of  witnenei  ia  regard  to  the  ineolFenej  of  i 
company,  withottt  referring  to  the  facts  apon  which  their  opinione 
are  founded,  are  entire!/  inaafficient,  and  can  nerer  form  the  basia 
for  the  action  of  the  court.    Brundred  ▼.  PaUrmn  Jteltiw  Co.  294 

3.  The  affidatita  of  the  complainanta,  made  after  filing  the  bin,  are  not 
competent  to  be  road  upon  a  motion  tot  an  injanetlon  and  the  apo 
pointment  of  receivers.  ib. 

4.  It  is  not  competent  to  show  by  parol,  that  at  the  thBM  9t  ementiog 
a  bond,  the  obligee  sgreod  that  the  obligor  shonld  not  be  penoaaUy 
liable,  but  that  the  obligee  would  look  to  the  nottfage  w&ctttiif  for 
payment.     ChettDood  v.  Brittdn,  334 

5.  The  party  calling  the  subscribin|r  witness  to  an  instranient,  is  tact 
concluded  by  his  evidence,  and  if  the  witness  denies  the  execution 
of  the  instrument,  other  witnesses  may  be  called  to  establish  it. 
Ketehum  V.  Johnsot^M  Ex*r§,  370 

6.  A  certified  copy  of  the  surrogate's  proceedings  on  an  applioatton  for 
probate,  has  the  effect  of  a  record,  against  which  no  averment  will 
bo  admitted  by  the  ordinary.     Ex  parte  Courten,  408 

7.  If  it  appear  by  the  certified  copy  of  the  surrogate's  proceedings  that 
probate  was  granted  by  him  on  the  application  of  both  the  executors, 
one  of  the  ezecntors  will  not  be  permitted  to  prove,  by  way  of  destroy, 
ing  the  ofiTeot  ^f  that  record  as  evidence  against  him  before  the  ofdi» 
nary,  that  his  name  was  used  in  the  application  to  the  surrogate  with, 
out  his  consent.  ib, 

8.  Direct  evidence  is  not  required  to  sustain  the  charge  of  adultery. 
Day  V.  Day,  444 

9.  The  circumstances  to  sustain  the  charge  must  be  such  as  to  lead  the 
guarded  discretion  of  a  reasonable  and.  just  man  to  the  conclusion 
that  the  crime  has  been  committed.  ih. 

10.  Tho  rulos  of  evidence  are  generally  the  same  in  equity  as  at  law. 
Runyon  v.  Farmert  and  Mechaniea*  Bank  qf  New  ^Brunswick,      480 

1 1 .  Though  there  be  no  express  evidence  of  the  delivery  of  an  ante- 
nuptial  agreement,  and  though  it  be  found  in  the  husband's  posses, 
sion  after  his  death,  its  delivery  will  be  presumed,  if  its  due  execo. 
tion  be  proved,  and  it  appear  that  it  was  rocognixed  by  the  husband. 
Smith  V.  Jfoore^s  Ex'r,  485 

12.  Tho  declarations  of  the  husband,  made  during  coverture,  and 
shortly  befbre  the  execution  of  a  deed  of  settlement,  are  not  evidence 
of  the  ante-noptial  agreement,  in  porsuanoe  of  which  the  settlement 
is  made.    Satterthwaite  v.  Emley^  489 

13.  Nor  wilt  a  recital  of  such  agreement  in  the  deed  of  eettlemeat,  be 
evidence  of  the  agreement,  except  as  against  the  husband  and  per- 
sons claiming  under  the  settlement.  ih* 

EXCEPTIONS.    Vide  PaicxicE,  III. 

EXECUTION  AT  LAW.    Vide  JeDcurest. 
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fe^EOUTORS  AND  ADMINISTRATORS. 

If  an  ezeeutor  receive  the  effects  of  his  testator,  witboat  at>p1ying  them 
in  due  course  of  administration,  his  estate  becomes  liable  for  the 
nuwey  so  recerved,  and  his  executor  may  be  called  upon  in  equity  to 
pay  the  legacies  In  dtle  course  of  the  administration  of  the  assets 
Which  oftina  to  his  hands.     Smith  v.  Moore's  Ex'r^  486 

Vide  Hues  aud  Devisees,  1,  2.     P&obatk. 

F. 
FEME  COVERT.    Vide  Husbuid  and  Wmte. 

FRAUD  (by  Incorporated  Companies.) 

1.  The  act,  entitled,  **An  act  to  prevent  frauds  by  incorporated  com- 
panies," passed  February  sixteenth,  eighteen  hundred  and  twenty, 
nine,  applies  not  only  to  banks,  but  to  all  incorporated  companies 
other  than  those  specially  excepted  iu  the  twenty-first  section  of  the 
act.     Parsons  v.  Monros  Manufacturing  Co.  187 

^.  There  are  certain  provisions  of  the  act  intended  to  apply  to  banking 
companies  alone,  and  when  so  Intended  they  are  referred  to  as 
"  banks.*'  But  the  act  Itself,  b^  its  general  provisions,  goes  furtheri 
and  reaches  other  corporations,  and  may  be  carried  out  as  to  thomi 
without  the  aid  of  those  special  sections  Which  are  applicable  to  mo. 
ney  corporations  alorie.  ib, 

3.  An  injunction  may  be  issued  under  the  act,  against  a  bank  or  other 
corporation,  before  the  company  have  actually  suspended  busi. 
ness.  ih» 

4.  Where  the  bill  of  complaint  oHarges,  that  the  complainant  is  a 
stockholder  and  creditor  of  the  company  to  a  large  amount,  and  spe* 
cifies  in  what  hi*  claim,  as  a  creditor,  consists  ;  that  he  has  repeatedly 
called  on  ibe  president  of  the  company  for  payment,  but  that  he  has 
always  failed  to  make  payment ;  that  the  president  has  the  entire 
control  of  the  company ;  that  he  is  insolvent  and  uses  the  property 
of  the  company  fur  his  own  use  ;  that  the  company  is,  to  the  belief 
of  the  complainant,  insolvent  and  unable  to  pay  its  debts,  and  un- 
less this  court  interferes  the  whole  property  will  be  squandered ;  spe. 
cifies  various  unauthorised  acts  committed  by  the  president,  subject- 
ing  the  property  of  the  company  to  the  incumbrance  of  mortgages 
and  judgments,  without  the  authority  of  the  board  of  directors ; 
charges  that  the  company  owe  a  large  amount  of  debts  to  other  per- 
sons ;  that  executions  are  in  the  sheriff's  hands,  by  virtue  of  which 
the  property  of  the  company  is  advertised  for  sale,  and  that  the  com- 
pany is  insolvent  according  to  the  complainant's  belief,  owing  to  the 
mismanagement  of  the  president :  The  facts  and  circumstances  set 
forth  are  sufficient  to  justify  the  action  of  the  court,  and  the  bill  is 
thereibre  partioolor  eaoogh  in  the  allegaUoas  iiiaide»  Mi 

BO 


982  isi^EXk 

S.  The  whole  proeeedingi  under  the  let  mast  itat  tfpon  tlfD'hnorrendjf 
of  the  company.  Unless  that  is  satisfactorily  made  oat,  the  coarf 
has  no  jurisdiction.  16; 

S.  If  the  insolTcncy  of  the  company  is  established,  there  still  resides  iir 
the  chancellor  a  discretion  as  to  the  ordering  of  an  injanction  and 
the  appoiRtment  of  recerveps,  to  be  governed  by  the  facts  and  cir. 
cumstances  of  the  case.  ib. 

fi  The  court  may  restrain  a  company  from  carrying  on  its  ordinary 
business,  or  a  bank  from  issoing  notes,  and  yet  leave  the  directors  to 
settle  up  its  affdirs.  ib. 

8.  In  judging  of  the  soKency  or  insolvency  of  a  company,  its  proper* 
ty  should  be  estimated  at  its  fair  value,  and  not  at  the  depreciated 
price  which  it  might  command  at  a  forced  sale.  ib. 

9,  The  most  anfavorable  inference  as  to  the  condition'of  a  corporation, 
may  justly  be  drawn  from  the  circumstance  of  thb  company's  with- 
holding  its  books  upon  an  investigation  touching  its  solvency.       ib. 

ID.  if  the  insolvency  of  the  company  is  satisfactorily  established,  and 
the  circumstances  or  the  case,  in  the  opinion  of  the  chancellor,  call 
for  his  Interference,  an  injunction  will  issue,  though  many  of  the  ere. 
ditors  and  stockholders  petition  against  it.  ibi 

11.  Upon  a  motion  fur  an  injunction,  and  the  appointment  of  receivers, 
under  tho  act,  entitled,  **An  act  to  prevent  frauds  by  incorporated^ 
companies,**  tho  primary  question  is,  whether  the  corporation  be 
insolvent  or  not.    Brundred  v.  Pater  son  Machine  Co,  294 

13.  If  it  be  a  balancing  question,  and  the  course  orthose  who  manage 
the  affairs  of  ihe  company  appears  to  be  upright' and  just,  the  doubt 
should  be  resolved  in  favor  of  the  rights  of  the  company.  ib. 

13.  It  would  be  unwise  and  impolitic  to  interfere  with  any  corporation, 

so  long  as  they  are  acting  with  an  hon«st  purpose,  unless  their  con> 

diiion  is  hopeless,  or  their  course  of  action  oach  as  to  jeopard  the 

interests  of  creditors  and  the  public.  ib. 

Vide  Recbivers. 

G. 

GUARDIAN  AND  WARD. 

1.  The  guardian  of  an  infant  cannot  convey  the  real  estate  of^is  ward/ 
without  the  authority  of  a  court  of  equity ;  nor  will  the  court  sus. 
tain  sach  conveyance,  made  either  by  the  infant  or  his  guardian, 
though  the  infant  have  received  the  consideration  of  the  conveyance. 
Antonidaa  v.  Walling,  42 

2.  But  in  the  absence  of  fraud,  the  infant  will  be  decreed,  upon  reco. 
vering  the  land,  to  refund  the  consideration  money,  together  with 
the  value  of  the  improvements  on  the  l^nd,  arising  from  repairs  of 
the  buildings  and  feaces  and  manuriag  the  land*  thoag)i  ha  will  not 
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%6  decreed  to  tlhow  the  value  of  new  btilldmgt  or  other  permanent 
knproroinents.  ib^ 

11. 

ilCIRS  AND  DEVISEES. 

1.  A  testator  bj  his  will  directed,  that  when  his  yoangrest  ohUd  attained 
ihp  age  of  twenty.one  year*,  all  his  real  estate  should  be  sold  or  di. 
vided,  whichever  a  majority  of  his  children  then  living  should  think 
best,  and  invested  hie  executors,  and  the  survivor  of  them,  with  full 
4>ower  and  authority  to  sell  cither  at  public  or  private  sale,  as  to  them 
might  seem  most  adjrontageous,  all  his  real  eBtate«  in  case  it  should 
be  determined  by  the  election  of  his  children,  as  aforesaid,  to  malce 
sale.  Heldf  that  the  devisees,  before  electing  whether  to  sell  or  di- 
vide  the  land,  had  a  right  to  call  upon  the  executor  to  decide, 
whether  in  case  of  a  sale  he  would  sell  at  public  or  private  sale ;  and 
\f  the  executor  did  determine  in  what  manner  he  would  sell,  and  the 
deviseea  were  influenced  by  that  determination  in  making  their  elec- 
tion  to  have  the  property  sold,  the  executor  could  not  alter  his  deter« 
jnination  without  giving  the  heirs  an  opportunity  of  altering  their 
decision  upon  the  question  of  sale  or  division.  WrighVM  Ex*r  y. 
Wright,  28 ' 

'S.  Where  a  testator,  by  his  will,  directs  that  tho  residiuum  of  his  es. 
late,  real  and  personal,  shall  be  »oId  by  his  executors,  and  the  mo- 
Jieys  arising  from  the  sale  be  divided  among  his  children  in  a  differ, 
ent  ratio  fxom  that  in  v^hich  the  land  would  have  descended,  the  de- 
visees take  a  vested  interest  in  the  proceeds  of  the  sale  of  the  estate, 
both  real  and  personal,  and  the  executors  are  bound  to  make  sale  ac 
cording  to  th^  directions  of  the  will.    Berrien  v.  Berrien,  37 

3.  If  no  sale  be  made  by  the  executors,  a  son  of  the  testator  does  not 
Jbecome  seized  of  such  an  estate  in  the  land  as  will  entitle  his  widow 
to  dower.  t6. 

4.  Tho  devisees  under  a  will,  by  accepting  the  devise,  assume  the  pay. 
ment  of  the  legacies  charged  on  the  real  estate,  in  the  proportion  of 
their  respective  estates  in  the  land  devised ;  and  a^iurchaser  under  one 
of  the  devisees  must  bear  his  proportion  of  the  charge.  SUveMon  v. 
Brown,  503 

5.  There  is  no  rule  distinguishing  between  -the  widow  and  other  devi- 
sees.  t6. 

HUSBAND  AND  WIFE. 

1 .  lliough  there  be  no  express  evidence  of  the  delivery  of  an  ante, 
nuptial  agreement,  and  though  it  be  found  in  the  husband's  possession 
ader  his  death,  its  delivery  will  be  presumed,  if  its  due  execution  be 
proved,  and  it  appear  that  it  was  recognized  by  the  husband.  Smith 
w.  Mwre'9  Ex*r,  485 
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9.  Eqaltj  will  eoforce  i  pott  naptial  aeUlement  made  in  panaance  of 
a  pwol  antenuptial  agreement.     Satterthwaite  v.  EmUy^  489 

3.  Such  settlement  cannot  be  considered  voluntary.  ib. 

4.  A  deed  of  settlement  made  by  a  husband  in  favor  of  his  wife,  after 
marriage,  in  pursuance  of  an  alleged  parol  ante  nuptial  agreement, 
there  being  no  proof  of  such  agreement  but  the  declarations  of  the 
husband  and  the  recital  in  the  deed,  held  void  as  against  tho  credi. 
tors  of  the  husband,  whose  debts  were  in  existence  at  the  date  of  the 
deed.  >6. 

5.  Upon  a  bill  by  husband  and  wife  for  the  recovery  of  a  legacy  be- 
queathed  to  the  wife,  she  is  entitled  to  a  reasonable  provision  out  of 
tho  legacy  before  decree  in  favor  of  the  husband.  Stevenson  ▼, 
Brawn,  503 

6.  A  feme  covert  is  regarded  in  equity  as  a  feme  «o(e,  in  respect  to  her 
separate  estate,  so  far  as  to  enable  her  to  dispose  of  it  in  any  way  not 
inconsistent  with  the  terms  of  the  instrument  under  which  she  holds. 
Leayeraft  v.  Hedden^  .512 

7.  If  by  the  deed  of  settlement  the  husband  has  relinquished  any  right 
which  he  might  have  acquired  in  her  estate  by  the  marriage,  and 
covenanted  not  to  intermeddle  therewith,  but  to  permit  the  wife  to 
dispose  of  it  by  doed,  will  or  otherwise  at  her  pleasure ;  her  right  of 
dispnaition  remains  as  it  was  before  the  marriage,  and  she  is,  in  re. 
spect  of  tho  estate,  feme  sole,  t&. 

B.  But  if  the  terms  of  the  deed  require  a  particular  mode  of  disposition, 
those  terms  must  be  observed.  Hrsr  power  is  limited  by  them,  and 
she  is  feme  eole  tub  modo,  and  only  to  the  extent  of  the  power  ez> 
pressed.  ib. 

9.  Where  by  the  deed  of  settlement  it  is  stipulated  that  the  wife  tb&H 
be  permitted  to  make  what  disposition  of  the  trust  property  she  may 
choose,  and  that  she  may  have  the  entire  and  absolute  control  over 
Ui  and  dispose  of  the  same  by  deed,  will  or  otherwise,  at  her  pleasure, 
and  tho  trustee  covenants  to  convey  the  said  estates  and  property  as 
she  shall  direct ;  //e/f/,  that  ihe  term  convey  must  have  been  used  ss 
well  in  reference  to  the  personal  as  to  the  real  estate,  and  a  direction 
by  the  feme  to  her  trustee  to  execute  a  bond,  may  in  equity  bo  regard, 
ed  as  an  appropriation  of  so  much  of  the  estate  as  may  be  necessary 
to  pay  it.  i6. 

10.  If  a  bond  be  executed  pursuant  to  the  direction  of  the /erne  eoverU 
by  her  trustee,  in  his  own  name,  her  separate  estato  may  be  charged 
with  the  money  duo  on  the  bond.  tfr. 

11.  And  if  tho  trust  be  surrendered,  and  her  separate  estate  held  with 
her  general  properly,  so  that  no  moans  of  distinguishing  it  is  afford- 
ed to  the  court,  a  general  decree  will  bo  made  against  her  for  the 
payment  of  tho  money  due  on  the  bond.  ib. 

Vide  Tri78t  and  TausTBB,  I. 
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I. 

INFANT.     Vido  Guardian  and  Ward. 
[NJUNCTION, 

/.    0/  the  Injunction  generally.     In  what  cases  and  when  granted, 

II,     To  stay  Waste,  Trespass  or  Nuisance. 

JII,     Tq  stay  Proceedings  at  Law. 

IV,     Dissolving  Injunction, 

I,     Of  the  Injunction  generally.    In  what  cases  and  when  granted, 

1.  If  a  company  claim  a  right  to  enter  upon  land  under  color  of  law, 
without  having  complied  with  tiie  requirements  of  that  law,  a  court 
of  equity  will  restrain  their  entry  by  injunction.  Browning  v.  Coiiit 
den  and  Woodbury  Railroad  Co.  47 

2.  The  court  will  not,  by  injunction,  restrain  a  defendant  from  the  use 
und  enjoyment  of  a  work  constroctcii  with  the  express  or  implied  as. 
scqt  of  the  complainant,  though  it  prove  prejudicial  to  his  rights. 
Hulme  V.  Shreve,  116 

3.  Nor  will  the  court,  under  such  circumstances,  injoin  either  the  coo). 
pletion  of  the  original  work,  or  the  construction  of  any  new  work 
necessarily  connected  with  or  forming  a  part  of  the  original  con- 
struction. t6. 

4.  But  when  the  defendants,  with  the  complainants*  assent,  construct 
new  waste  gates  in  their  mill  pond,  connected  with  a  new  channel  or 
race-way  to  carry  the  water  into  the  complainants*  mill  pond,  at  a 
point  nearer  to  the  complainants*  mill  than  its  natural  and  accustom, 
ed  channel,  and  afler  a  lapse  of  four  years  attempt  to  extend  the 
race-way  from  the  waste  gates,  and  to  cause  the  water  to  enter  the 
mill  pond  still  nearer  to  the  complainants'  mill,  the  court  will  restrain 
the  execution  of  such  new  work  by  injunction.  ib, 

5.  And  though  such  new  improvement  be  commenced  in  the  summer 
and  carried  on  during  the  ensuing  fall  and  winter,  but  not  completed 

in  February,  when  the  complainants*  bill  was  61ed  for  an  injunction, 
the  complainants  have  not  lost  their  remedy  by  laches.  i6. 

G.  If  waste  gates  bo  constrocted  by  the  defendants,  and  used  by  them 
through  a  course  of  yean,  with  the  complainants*  assent,  the  com. 
plainants  cannot  have  relief  by  injunction  so  long  as  the  use  of  the 
gates  is  confined  to  their  original  purpose  ;  but  if  an  attempt  is  made 
to  apply  ihcm  to  a  difierent  purpose,  injurious  to  the  complainanta, 
the  court  will  by  injunction  entirely  prohibit  the  use  of  the  gates,  ib. 

7.  A  court  f>f  equity  will,  by  injunction,  restrain  a  mortgagee  from  pro- 
ceedlag  «L  Uw  to  seU  the  equity  of  redemption,  in  satitfaotion  of  the 
|i|Oilgtg«  d«bt.    Severns  ▼.  Woolstan*s  Ex^rs,  9^ 
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<8.  Where  the  object  of  the  bill  will  be  answered,  a  sheriff's  sale  slioald 
not  bo  restrained  by  injunction,  but  the  sale  should  be  suffered  to  pro. 
ceed,  and  the  money  stayed  in  the  sheriff's  hands.  Receiver 8  of  the 
Morris  Canal  and  Banking  Co.  v.  Biddle,  222 

9.  The  diversion  of  a  stream  of  water,  or  any  part  of  it,  by  a  complain, 
aot,  after  the  allowance  of  a  writ  of  injunction  in  his  favor,  and 
before  the  service  of  the  writ,  is  an  abuse  of  the  process  of  the  court. 
Shields  v.  Amdt,  234 

10.  The  command  of  an  injunction  mast  be  implicitly  obeyed,  but  it  is 
the  spirit  and  not  the  letter  of  the  command  to  which  obedience  u 
4^quired.     Magennis  ▼.  Parkkurst,  433 

Vide  Fraud,  3,  6,  10,  11. 
TI,     To  stay  Waste,  Trespass  or  Nuisance. 

11.  Injunctions  have  repeatedly  been  granted  in  cases  of  mere  trespass, 
end  that  too  when  committed  under  pretence  of  title,  Shrete 
V.  Black,  177 

13.  Cutting  off  the  timber  from  a  tract  ef  woodland,  valaable  chiefly  for 
the  wood  upon  it,  is  an  irreparable  injury.  i^. 

13.  Injunction  to  restrain  irreparable  mischief,  by  the  cutting  of  tin. 
ber,  denied,  where  the  answer  Alleged  the  title  and  possession  of  the 
premises  to  be  in  the  defendants,  and  denied  the  titl«  and  possession 
of  the  -com  plainants.  ih, 

14  The  jurisdiction  of  a  court  of  equity  in  cases  of  waste  and  noi- 
sance,  is  of  a  preventive  character,  and  comes  in  aid  of  the  courts  of 
law.  It  is  founded  on  the  necessity  created  by  irreparable  nif. 
chief,  and  the  inadequacy  of  pecuniary  compensation.  Shields  v. 
Amdt,  234 

15.  The  diversion  of  a  wat^r-courso  from  its  accustomed  channel,  it  • 
nuisance,  which,  before  the  nuisance  is  created,  may  and  should  be 
restrained  by  injunction.  No  mere  pecuniary  compensation  will  in- 
swer  the  ends  of  justice.  ih. 

IS.  The  mere  denial  of  the  complainant's  right  by  the  defendant,- in  his 
an«wcr,  will  not  oust  this  court  of  its  jurisdiction  to  inter/ere  by  in* 
junction.  ih. 

17.  In  cases  of  doubt,  the  right  should  usually  be  established  at  law, 
before  the  granting  of  an  injunction.  ih, 

18.  A  long  enjoyment  of  a  right  will  entitle  the  party  to  an  injonctioa 
to  restrain  a  private  nuisance,  even  thobgh  the  defendant  may  deny 
the  right ;  and  the  court  will  exercise  its  discretion  whether  to  order 
a  trial  at  law  or  not,  before  granting  an  injunction-^ a! ways  incliniDfi 
if  there  be  reasonable  doubt,  to  put  the  case  to  a  jury.  H- 

19.  A  court  of  equity  will  not  interfere  by  injunction,  in  a  case  of 
naked  trespass,  where  there  is  a  full  remedy  at  law.  KerUn  r. 
West,  449 
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SO.  But  for  the  purpose  of  quieting  a  posseuiom,  or  preventing  a  muU 
tiplicitj  of  actions,  or  where  tho  value  of  the  inheritance  ia  in  jeop. 
ardy,  or  irreparable  mischief  is  threatened,  in  relation  either  to  mines, 
quarries  or  woodland,  the  court  will  interfere  by  injunction,  oven 
against  a  person  acting  andnr  a  claim'  of  right.  ih, 

31.  The  injury  may  be  irreparable  either  from  the  nature  of  the  injury 
itself,  or  from  the  want  of  responsibility  in  tho  person  committing 
it.  ih. 

Ill,     To  stay  Proceedings  at  Law, 

1^.  Tho  court  will  not  by  injunction  protect  a  party  who  has  been  erro- 
neouflly  put  into  possession  of  land  under  a  writ  of  restitution^  espe« 
cially  where  his  title  has  not  been  established  at  law.  Thompson  v. 
Engle,  271 

93.  Where  a  right  has  been  repeatedly  established  at  law,  or  where  the 
same  right  is  subject  to  be  controverted  by  different  persons,  a  court 
of  equity  may  put  an  end  to  litigation  by  restraining  suits  at  law  and 
settling  tho  whole  controversy,  or  if  need  be,  by  directing  a  single 
trial  at  law.  ib. 

SM.  But  the  court  will  not  interfere  to  quiet  the  possession  of-  a  party, 
where  there  has  been  no  trial  of  the  right  at  law,  and  whore  there  is 
but  one  adverse  claimant.  ib. 

Vide  Judgment,  4. 
IV'    Dissolving  Injunction, 

25.  Where  an  injunction  is  granted  ex  parte,  the  court  will  at  any  time 
hear  a  motion  to  dissolve  for  want  of  equity,  unless  for  special  cause. 
Receivers  of  the  Morris  Canal  and  Banking  Co.  v.  Biddle,  222 

26.  Tho  general  rule  is,  that  an  injunction  properly  granted,  will  not 
be  dissolved  till  all  the  defendants  have  answered.  Stoutenburgh, 
Day  and  Co.  v.  Pecki  Pierson  and  Co.  446 

97.  It  is  the  duty  of  the  complainant  to  take  tho  requisite  steps  to  com- 
pel an  answer  from  all  the  defendants,  and  if  he  neglect  to  do  so, 
tho  injunction  may  be  dissolved  though  a  part  only  of  the  defendants 
have  answered.  ib. 

28.  If  the  defendant,  upon  whom  rests  the  gravamen  of  the  charge, 
answers,  denying  the  whole  equity  of  the  bill  as  against  him,  the  in- 
junction  will  bo  dissolved.  ib. 

29.  To  entitle  a  defendant  to  the  dissolution  of  an  injunction,  be  must 
deny  the  whole  equity  of  the  bill  upon  which  the  injunction  is  based. 
He  most  answer  directly  and  without  evasion,  and  roust  not  merely 
answer  the  several  charges  literally,  but  he  must  traverse  the  sub- 
stance  of  each  charge.    Everly  ▼.  Ries^  553 

aO.  Tbd  dslbndant  most  aaiwer  upon  hit  own  kaowledgo,  uid  not  opon 
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information  and  belief;  otherwiie  the  injaActtbn  must  be  retained 
till  the  final  hearing.  ib. 

Vide  PaacTiofe,  II. 
INTEREST.    Vide  Mortoaob,  1. 


JUDGMENT  AT  LAW. 

1.  A  judgment  at  common  law  is  not  a  lien  upon  a  mere  equitable  id- 
tet'est,  nor  it  such  interest  the  subject  of  a  levy  and  sale  by  virtue  of 
au  execution.     Vaneleve  v.  Groves,  330 

9.  A  mere  equity  cannot  be  sold  by  virtue  of  an  execution  at  law. 
Ketehum  ▼.  Johns^*9  Ba^tM,  370 

3.  It  seems  that  the  equity  of  redemption  of  the  mortgagor  eannct  be 
sold  upon  an  execution  at  law  after  the  mortgage*  has  been  let  into 
possession.  d. 

4.  If  facts  exist  which  render  it  inequitable  in  the  plaintiff  at  Uw  14 
enforce  his  judgment,  and  those  facts  could  not  aTail  the  lUifiilinfj 
either  by  reason  of  the  rigid  rules  of  law,  or  by  fraud  <»r  aedldeat,  ft 
by  reason  of  their  not  being  known  to  him  in  time  for  thai  fijiMi^ 
without  any  fraud  or  negligence  on  his  part,  equity  will  rtttraia  tlH 
plaintiff  by  perpetual  injunction  from  proceeding  upon  his  judgment, 
or  will  otherwise  relieve  against  it.  Pbieers*  Ex*rt  v.  ButUr'i 
Adm*r,  465 

Vide  Jdbibdictioii,  8 — 10. 

JURISDICTION  (OF  CHANCERY.) 

1.  If  it  was  designed  by  the  parties  thai  a  deed  shotfld  contain  cove, 
nants,  and  they  have  by  mistake  been  omitted  by  the  scrivener,  the 
mistake  will  be  corrected  by  a  couK  of  equity,  and  the  deed  reformed 
accordingly.     Hopper  v   Luikin^,  149 

2.  If  the  deed  contain  full  covenants  of  warranty  aa  to  the  height  of 
the  dam,  and  the  covenants  are  broken,  a  court  of  equity  will  not 
injoin  the  vendor  ^om  proceeding  at  law  to  recover  the  purchase 
money,  nor  set  off  the  damages  sustained  by  the  vendee  by  the  breach 
of  such  covenants,  against  the  claim  of  the  vendor  for  the  purchase 
nloney,  but  will  leave  the  parties  to  their  remedies  at  law.  ih. 

3.  Inhere  is  no  mode  in  which  the  damages  sustained  by  the  hro^cii 
of  such  covenants  can  be  satisfactorily  ascertained  in  a  court  of 
equity.  t&. 

4.  A  court  of  equity  can  interfere  to  set  off  the  daniagee  sustained  by 
the  vendee  by  breach  of  the  covenants  in  his  deed,  against  the  claim 
of  the  vendor  for  the  purchase  money,  only  where  the  covenants  are 
such  that  the  damages  resulting  from  Ihe  bffMcb  can  be  aaeeriiined 
aooordiAgtothepraottMofyMooiirli  O. 
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5.  Hia  jarwdieiioti  of  a  coart  of  equity  in  case  of  iraate  and  noiaaneoi 
18  of  a  preventive  character,  and  comes  in  aid  of  the  coarU  of  law. 
it  is  founded  on  the  necessity  created  by  irreparable  mischief,  and 
the  inadequacy  of  pecuniary  compensation.     Shields  v.  Amdt,    234 

6.  The  court  of  chancery  will  lend  its  aid  to  carry  out  the  intent  of  the 
testator,  and  may  change  the  mode  of  enjoyment  of  a  fund  to  save 
it  from  loss  or  great  depreciation.    Manning  v.  Craig,  436 

7.  A  court  of  equity  Will  sustain  an  original  bill  filed  to  correct  a  for. 
mer  decree  of  the  same  court.     Whittemore  v.  Cosier,  438 

8.  Courts  of  equity  originally  interfered  to  grant  relief  against  judg- 
ments at  law,  on  account  of  the  impossibility  of  obtaining  relief  at 
law  by  new  trial,  when,  under  the  circumstances,  the  verdict  ought 
not  to  conclude  the  party.     Poiorrs*  Ex^ra  v.  Butler^a  ^nCr,        465 

9.  As  the  courts  of  law  have  extended  their  jurisdictionVver  the  sub. 
ject,  courts  of  equity  have  withdrawn  theirs  from  it.  ih, 

10.  It  is  now  the  settled  doctrine  of  the  English  court  of  chancery,  not 
to  relieve  against  a  judgment  at  law  on  the  ground  of  its  being  con. 
trary  to  equity,  unless  the  party  aggrieved  was  ignorant  of  the  fact 
relied  on  as  the  ground  of  relief  pending  the  suit,  or  it  could  not 
have  been  received  as  a  defence.  t6. 

11.  If  facts  exist  which  render  it  inequitable  in  the  plaintiff  at  law  to 
enforce  his  judgment,  and  those  facts  could  not  avail  the  defendant, 
either  by  reason  of  the  rigid  rules  of  law,  or  by  fraud  or  accident,  or 
by  reason  of  their  not  being  known  to  him  in  time  for  that  purpose, 
without  any  fraud  or  negligence  on  his  part,  equity  will  restrain  the 
plaintiff  by  perpetual  injunction  from  proceeding  upon  his  judgment, 
or  will  otherwise  relieve  against  it.  ih. 

Vide  Fraud,  5. 

L. 
LEASE.    Vide  Mibtakb,  1,  2. 

LEGACY. 

1.  A  testator  bequeathed  as  follows: — **Two  hundred  and  fiAy.one 
shares  of  stock  that  I  hold  in  the  great  western  turnpike  company, 
in  the  state  of  New.Vork,  to  remain  unsold,  and  the  dividends 
arising  thereon  I  direct  to  be  equally  divided  between  my  sons,  J.,  D. 
and  £.,  my  daughters,  M.,  M.,  8.  and  D.,  and  my  grand.child, 
O.  8.  T."  Held^  That  the  turnpike  stock  is  an  absolute  specific  lega. 
oj  to  be  enjoyed  by  the  receipt  of  the  dividends.  Manning  v. 
Crmig,  436 

9.  The  gift  of  the  prodaoe  of  a  fund  without  limit  as  to  time,  is  a  gill 
of  the  fund ;  and  the  interest  of  each  of  the  legatees  is  vested  and  as. 
signable.  *^* 

$.  The  court  of  ehaneery  will  lend  it*  aid  to  carry  oat  the  intent  of  the 
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tottattfr,  and  to  save  the  fond  from  loss  or  gr^ai  depreetllUoo,  roaf 
change  the  modo  of  enjoyment.  t^: 

4;  Where  a  testator  charges  his  lands  with  the  payment  of  legicier, 
and  devises  the  use  of  tho  land  to  bis  wife  as  long  as  she  remains  hit 
widow,  in  lien  of  her  dower ;  if  the  widow  accepts  the  devise,  the 
takes  it  subject  to  the  inccMubronoe  of  the  legacies.  Stevenson  v. 
Browitt  503' 

d;  Upon  a  bill  by  husband  and  wife  for  tho  recovery  of  a  legacy  be. 
queathed  to  the  wife,  she  is  entitled  to  a  reasonable  provision  oul  of 
tho  legacy  before  decree  in  favor  of  the  husband.  ib. 

Vide  Hsias  and  Devisbes,  4.    Lknotu  of  Timk,  1. 

LENGTH  ^  TIME. 

1.  Wffire  a  bill  for  the  recovery  ef  a  legacy  bequeathed  to  a  married 
woman,  was  filed  thirty.one  years  after  the  death  of  the  tesiator, 
twenty.four  years  afler  the  settlement  of  his  estate,  and  seventeen 
years  after  the  death  of  the  executor,  and  no  cause  shown  for  the 
delay,  the  bill  was  dismissed  on  the  ground  of  the  presumption  of 
the  payYnent  of  the  demand,  arining  from  tho  time  which  elapsed  af 
ter  the  right  of  action  accrued  before  suit  brought.  Peacock  v.  iVirv. 
hold*8Ex»r8,  SI 

S.  The  cases  of  Elliwn  v.  Moffat,  1  John,  Chan,  R*  46,  and  Jones  ^. 
TurbervilU,  2Vesey,jun,  II,  approved.  ib, 

3.  Mere  lapse  of  time  constitutes  in  itself  no  bar  to  a  decree  for  specific 
performance.    New-Darbadoes  ToU  Bridge  Co>  v.  Vreelandt        15^ 

LEX  LOCI  CONTRACTUS.    Vide  Aqukkmbnt,  3. 

M. 

MASTER'S  REPORT.    Vide  Peactice.   IIL 

MILL.SEAT  AND  WATER-POWER.   Vide  1>ised,  1—3.   Lvjunctioh, 4^-6; 

MISTAKE. 

1.  M.,  by  indenture,  leased  to  C.  at  a  stipulated  rent,  a  eaw.mill  with  a 
quantity  of  water  to  drive  it  *«  equal  to  six  horse  power."  At  the  lirao 
of  executing  the  lease,  it  was  generally  understood,  and  believed  by 
the  lessor,  that  a  loss  quantity  of  water  would  constitute  a  horse  pow. 
er  at  the  site  of  the  miU,  than  was  actually  required,  and  Uie  rent  was 
graduati^d  upon  that  erroneous  assumption.  Held,  That  the  lessor 
must  suffer  the  consequences  of  his  mistake,  and  that  he  was  neither 
entitled  to  charge  the  lessee  a  higher  rent  than  that  stipulated  in  the 
lease,  nor  to  restrain  him  from  drawing  a  quantity  of  watisr  equal  to 
six  horse  power.     MdKeiway  v.  Cook^  102 

2.  Nor  will  the  lessor  be  entitled  to  relief  although  the  lessee  himttelf 
acted  at  th»  execation  of  the  lease  uader  the  same  orronvous  impres. 
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vion,  anleM  it  appear  that  he  expressly  agreed  that  tin  atipalated 
power  shoald  be  guagod  upon  tach  erroneoas  estimate.  ib. 

Vide  Dkcd,  2. 

MORTGAGE. 

/.     Of  the  Moi  tgage  generally, 

JI,    Assignment  and   Registry  of  Mortgage,   Equity  of  Redemptiont 
Foreclosure  and  Sale  of  Mortgaged  premises, 

/.     Of  the  Mortgage  generally. 

}.  If  a  bond  and  niortga^fc,  given  bj  a  resident  of  Ncw.Jersey  lo  a  per- 
son ten)porarily  residing  there,  but  having  his  permanent  residence 
and  his  place  of  business  in  Ncw.York,  bo  made  and  executed  in 
Now  Jersey,  but  delivered  to  tho  obh'goe  at  his  place  of  business  in 
the  city  of  New-York,  and  tho  money  there  paid,  the  place  of  the 
contract  is  in  New.York,  and  interest  is  to  bo  computed  according  to 
(he  laws  of  that  state,  although  the  obligee  be  described  in  the  bond 
as  now  of  tho  state  of  Ncw.Jersey.     Varices  Ex*r  v.  Crane,  128 

S.  Nor  will  the  construction  be  affected  by  the  circumstance  that  the 
bond  and  mortgage  were  given  to  secure  the  purchase  money  of  land 
in  New.Jcraey^  ib, 

3.  By  the  act  incorporating  the  Morris  Canal  and  Banking  Company, 
they  were  authorized  to  construct  a  canal  to  connect  tho  waters  of 
the  Delaware  with  the  waters  of  tho  Passaic.  By  a  subsequent  act, 
the  company  were  authorized  **  to  continue  the  Morris  canal  to  the 
'waters  of  tho  Hudson,  at  or  near  Jersey  City.**  By  an  act  pasted 
January  twenty.eighth,  eighteen  hundred  and  thirty,  the  company 
were  authorized  to  borrow  money,  and  for  securing  the  due  payment 
thereof,  to  hypothecate  by  woy  of  trust,  mortgage  or  otherwise, 
**\he  Morris  canal,  with  all  its  privileges,  appendages  and  apperte- 
nances,  and  all  the  property  and  chartered  rights  of  the  said  compa. 
■ny."  The  company  having  made  a  loan,  executed  a  mortgage,  by 
authority  of  the  said  act,  **  upon  all  and  singular  the  Morris  canal, 
so  called,  being  the  canal  authorized  by  the  laws  of  the  state  of  New- 
Jersey,  as  the  said  canal  has  been  laid  out,  through  the  several  coun- 
ties of  Warren,  Sussex,  Morris,  Kssex  and  Bergen,  in  the  said  state 
of  Ncw.Jersey,  and  being  now  in  a  course  of  completion  from  the 
Delaware  to  the  Hudson  river;  togetlier  with  all  and  singular  the 
dams,  aqueducts,  locks,  planes,  culverts,  bridges,  towing-paths,  em- 
bankments, basins,  wharves,  docks,  waters,  water-courses,  machine- 
ry, privileges,  appendages  and  appertenances  thereto  belonging  or 
appertaining.*'  At  the  time  of  the  execution  of  the  mortgage,  the 
canal  liad  not  been  constructed  from  the  Passaic  to  the  Hudson,  nor 
had  the  land  been  purchased  upon  which  the  canal  was  subsequently 
coastmcted.    The  route  bad  bee»  sarveyed«  tliougfa'a  part  of  the 
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voaie  wai  sobpeqaently  varied.  Held,  1.  Thai  the  sUd  mortgtfe 
covered  the  entire  canal  from  the  Delaware  to  the  Hudson,  and  also 
the  pier  at  Jersey  City,  which  was  constructed  upon  land  purchased 
afler  the  execution  of  the  mortgage.  2.  That  the  feeder  of  the  canil 
passed  by  the  said  mortgage  as  part  and  parcel  thereof.  WtUink  7, 
Morris  Canal  and  Banking  Co.  377 

4.  If  a  subsequent  mortgagee,  or  his  agent,  had  notice  of  the  existence 
of  a  mortgage  from  the  Delaware  to  the  Passaic,  it  was  sufficient  to 
put  him  upon  inquiry,  and  the  6rst  mortgagee  will  he  entitled  to  pri- 
ority  upon  the  whole  canal,  although  his  mortgage  was  not  duly  acr 
knowledged  or  proved  and  recorded.  ih. 

5.  The  legislature,  by  giving  authority  to  the  company  to  ezecate  a 
mortgage,  intended  to  invest  the  mortgagee  with  all  the  power^aod 
authority  incident  to  an  instrument  of  that  kind,  and  although  oo 
express  authority  is  given  by  the  statute  to  sell  the  premises  by  vir- 
tue of  the  said  mortgage,  a  power  of  sale  is  to  be  inferred  from  the 
authority  to  mortgage.  H. 

6.  If  a  bond  and  mortgage  are  paid  by  the  tenant  of  the  equity  of  re- 
demption,  they  are  discharged  as  to  all  subsequent  incnmbrancet. 
BolleB  V.  Wade,  458 

7.  The  mortgage  being  but  the  accessory,  when  the  bond  is  paid  the 
mortgage  is  discharged,  ih, 

//.    Assignment  and  Registry  of  Mortgage,  Equity  of  Redemption, 
JToreelosure  and  Sale  of  Mortgaged  prenMoo, 

8.  Jf  a  purchaser  of  real  estate  gives  to  the  vendor  a  mortgage  for  part 
of  the  purchase  money,  and  then  sells  the  equity  of  redemption  in 
the  mortgaged  premises ;  upon  a  bill  filed  to  foreclose  the  equity  of 
redemption  against  thn  present  owner,  a  court  of  equity  will  not  en. 
force  the  specific  performance  pf  an  agreement  made  by  the  mort. 
gagee  with  an  intermediate  owner,  nor  permit  the  defendant  to  set 
off  the  damages  sustained  by  the  present  owner  by  reason  of  the 
breach  of  such  agreement,  ogainst  the  amount  due  on  the  mortgage, 
Vanhouten  v.  Mc party,  141 

9.  Priority  of  registry  will  not  avail  against  actual  previous  notice  of 
an  unregistered  mortgage.     Chance  v.  TeepU,  173 

10.  A  court  of  equity  will,  by  injunction,  restrain  a^moctgagee  from  pro- 
ceeding at  law  to  sell  the  equity  of  redemption,  in  satisfaction  of  the 
mortgage  debt.     Severns  v.  Woolston's  B^^rs,  220 

11.  If  the  mortgagor  sells  the  land  covered  by  the  mortgage  in  different 
parcels  and  at  different  times,  that  portion  of  the  land  last  sold  must 
first  be  applied  in  discharge  of  the  mortgage  debt,  and  if  that  be  not 
sufficient,  then  the  other  portions  in  the  inverse  order  of  the  sales. 
W\koS  V.  Davis,  224 

12.  And  the  same  principle  applies  though  the  sal^a  in  |»arcels  wer^ 
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mtkd9  not  by  the  mortgajjror,  hot  by  a  person  olaimiog  title  under 
him.  ib, 

13.  The  rule  will  not  interfere  with  a  vpecial  agreement,  and  if  one  of 
the  parchasera  agree  to  paj  off  the  whole  incumbrance,  the  contract 
will  be  enforced.  ib. 

14.  The  purchaier  of  a  mere  equity  of  redemption  purchaaes  a  right, 
and  does  not  assume  an  obligation  to  redeem.  Ho  may  at  his  plea, 
sure  gif  e  up  the  mortgaged  premises  in  satisfaction  of  the  incum. 
brance.     Tiekenor  y,  Dodd,  454 

15.  He  is  liable  to  the  extent  of  the  valuo  of  the  premises,  and  not  be. 
yond  it.  ib. 

1 6.  But  if  by  the  terms  of  the  sale  the  mortgage  money  is  to  be  taken 
as  a  part  of  the  consideration,  equity  raises  upon  the  conscience  of 
the  purchaser  an  obligation  to  indemnify  the  mortgagor  against  the 
mortgage  debt.  ib. 

17.  And  if  the  debt  be  afterwards  paid  by  the  mortgagor,  equity  will 
compel  the  purchaser  to  refund  the  money  so  paid.  ib. 

18.  The  tenant  of  the  equity  of  redemption,  by  purchasing  the  mort. 
gage  debt,  thereby  extinguishes  the  incumbrance  on  his  land.  BoUtM 
V.  Wade,  458 

19.  And  if  the  bond  and  mortgage  so  paid  by  the  owner  of  the  equity 
of  redemption,  be  assigned  to  a  third  party  at  his  request,  they  ac» 
quire  by  such  assignment  no  greater  efficacy  than  they  would  have 
had  if  delivered  directly  to  the  owner  of  the  equity  of  redemption,  ihf 

20.  Such  assignee  could  not  have  enforced  the  payment  of  the  debt 
against  the  owner  of  the  equity  of  redemption,  nor  could  he  have 
claimed  priority  against  other  incumbrances  upon  the  same  prem. 
ises.  ih* 

21.  If  such  assignee  assign  the  bond  and  mortgage  to  a  third  party  at 
the  request  and  for  the  benefit  of  the  owner  of  the  equity  of  redemp. 
tion,  ap  against  him  the  lion  of  the  second  assignee  is  good.  The 
mortgage,  as  against  him,  acquired  new  life  on  its  transfer,  but  it 
cannot  be  restored  to  its  lost  priority.  ib. 

22.  The  assignee  of  a  bond  and  mortgage  can  acquire  by  virtue  of  the 
assignment  no  greater  interest  than  was  held  by  the  assignor  ;  all  the 
equities  affecting  the  assignor  pass  with  the  assignment  to  and  against 
the  assignee.  ib, 

23.  The  purchaser  of  real  estate  by  deed  of  warranty,  has  a  right  to 
relief  in  equity  against  the  vendor,  who  seeks  to  enforce  the  pay* 
ment  ol  a  bond  and  mortgage  given  for  the  purchase  money,  until  a 
suit  actually  brought  to  recover  the  premises  by  a  person  claiming 
them  by  a  paramount  title,  shall  have  been  determined.  Jaquea  v. 
Ealer,  461 

24.  And  the  rule  applies,  whether  the  purchaser  hod  notice  of  the  out. 
Branding  claim  or  not.  >^« 
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35.  And  the  a«ignee  of  the  bond  and  mortgage  takei  them  labjeet  to 
tho  same  equity.  ih. 

96.  The  ground  upon  which  the  equity  existing  between  the  obligor 
«nd  obligee  passes  to  the  assignee,  is,  that  the  assignee  may,  before 
taking  the  assignment,  learn  from  the  obligor  whether  there  bo  any 
set  off  or  objection  to  tho  bond.  ih. 

27.  If  the  obligor  mislead  the  assignee,  or  gives  assurance  of  payment 
notwithstanding  the  existence  of  the  «iii  for  the  premises,  be  hai 
waived  his  equitable  right  to  withhold  the  money  antil  the  suits  are 
determined.  »^' 

Vide  Judgment  at  Law,  3.        VxiiDoa  arx>  Furcbasbx,  1. 

N. 

NUISANCE.      Vide  Injunction,  II. 

D. 

CRDINAftT  AND  SURROGATES. 

1.  By  the  commission  and  explanatory  instructions  to  lord  CorDbtiy, 
all  tho  ecclesiaetical  jurisdiction  of  the  province  of  NewJersey  re- 
lating to  **th^  collating  to  benefices,  granting  licenses  for  marriages, 
and  probate  of  wills,**  was  reserved  to  the  governor.  He  was  not  on- 
ly ordinary,  but  metropolitan  of  the  province.  He  had  no  superior 
but  the  queen  in  council,  and  no  subordinates.  His  jurisdiction  over 
these  subjects  was  sole  and  exclusire.     Ex  parte  Cottrttn,  408 

S.  This  constitution  of  the  court  continued  tiU  the  revolution,  and  wu 
adopted  by  the  convention  which  framed  the  constitution  of  the 
state  in  seventeen  hundred  and  seventy.six.  ih. 

3.  For  one  hundred  and  forty  years,  the  governor  or  ordinary  has  been 
tho  only  judge  of  probate  known  to  the  constitution  of  New* 
Jersey.  ih. 

4.  The  surrogates  appointed  by  the  governor  wdre  mere  deputies,  sub- 
ject to  the  control  and  supervision  of  the  ordinary,  and  to  be  removed 
at  his  pleasure.  H, 

5.  By  the  appointment  of  surrogates,  the  ordinary  did  not  in  the  least 
curtail  his  own  jurisdiction.  Whilst  he  held  appellate  jurisdiction 
over  their  acts,  his  own  original  jurisdiction  remained  entire.         ib, 

€.  The  surrogates  did  not  hold  to  the  ordinary  the  relation  whicb  the 
English  ordinaries  hold  to  their  metropolitan.  The  ordinary  retain- 
ed jurisdiction  of  all  capcs.  The  surrogate,  acting  as  his  deputy,  had 
also  jurisdiction  of  all  cases  submitted  to  him,  onleee  some  special 
restriction  wore  inserted  in  his  commission.  ib* 

7.  The  doctrine  of  bona  notabilia  had  nerer  any  plaee  in  this 
sUte.  ih. 


8.  The  larrofatQ  tnd  the  orphani'  coart,  in  matteri  of  probate  and 
administration,  were  led,  by  the  act  of  leventeipn  hundred  and  eighty, 
foar,  which  established  the  orphans'  court,  to  occupy  the  same  rela* 
tion  to  the  ordinary,  which  proviou*  to  that  statute  the  surrogate 
alone  had  occupied.  ib» 

9.  The  act  of  eighteen  hundred  and  twenty  is  similar  in  this  respect  to 
the  act  of  seventeen  hundred  and  cighty.four.  ib, 

10.  The  fact  that  the  oppointment  of  his  surrogates  has  been  taken 
from  the  ordinary  and  conferred  upon  the  joiuUmeeting,  does  not  id' 
the  least  alter  their  relative  jurisdictions  or  powers.  ib, 

11.  The  surrogates  are  still,  in  the  language  of  the  act  of  eighteen 
hundred  and  twenty,  the  ordinary's  surrogates,  and  in  effect  his 
deputies.  ib. 

12.  The  ordinary  has  the  same  original  and  appellate  powers  now  that 
he  ever  had.  ib» 

13.  The  original  jurisdiction  of  the  ordinary  over  the  probate  of  wills 
and  the  granting  of  letters  of  administration,  is  general  and  full, 
and  not  limited  and  special.  t6. 

14.  The  acts  of  seventeen  hundred  and  eighty-four  and  eighteen  han. 
dred  and  twenty,  are  merely  declaratory,  so  fkr  as  they  attempt  lo 
specify  the  subjects  of  the  jurisdiction  of  the* ordinary  or  of  his  surro* 
gates.  ib, 

15.  The  ordinary  has,  by  viKue  of  his  general  poweri,  andonbted  jo. 
risdiction  in  the  matter  of  the  probate  of  a  will,  where  the  tostatorf 
at  the  time  of  his  death,  resided  in  a  foreign  state,  and  where  the  will 
has  been  proved  there.  «6. 

16.  The  jurisdiction  of  the  ordinary  in  such  eases  is  eomplete,  withoot 
the  aid  of  any  statute,  at  least  where  the  original  will  is  pro. 
ducod.  ih. 

17.  Whether  he  may,  under  such  circumstances,  grant  letters  taetamen- 
tary  upon  the  production  of  an  exemplified  copy  of  the  will,  is  per. 
haps  doubtful.  ib, 

18.  Whether,  since  the  acts  of  seventeen  hundred  and  eighty.four  and 
eighteen  hundred  and  twenty  have  limited  the  surrogate's  jurisdiction 
to  his  own  county,  he  may  grant  probate  of  a  foreign  will  indepen- 
dent  of  the  statute,  seems  doubtful.  ib, 

19.  1  he  jurisdiction  of  the  ordinary  is  not  taken  away  or  impaired  by 
the  act  of  eighteen  hundrcfd  and  Iwenty^ight,  which  authorizes  sur. 
rogates  to  grant  letters  testamentary  upon  an  exemplified  oopy  of  a 
foreign  will  proved  in  another  state.  The  ordinary  msy  proceed  in. 
dependent  of  the  statute,  nor  is  he  bound  by  the  terms  or  the  equity 
of  that  statute  to  exact  security  of  foreign  executors.  ih. 

20.  The  jurisdiciion  of  the  ordinary  is  concurrent  with  that  of  his  sur. 
rogates,  and  whenever  a  surrogate  has  obtained  cognizance  of  a  par. 
tlcular  ease,  tlie  ordinary  cannot  interfere  pendinU  liie*  ib> 
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91.  Il0  mtj  review  the  earrogate*!  proceediD|r  bj  eppeal,  bat  in  no  otb. 
er  wej.  ib. 

Vide  Etidikcb,  6,  7. 

ORPHANS'  COURT. 

Vide  PftBReoATiTB  Coukt,  1 — 3.      OkdInakt  and  SoMtdoAtCs,  d. 


PARTieS.     Vide  Plbadiko,  I. 

PLEADING. 

/.    Parties,  II.    BUI,  III.    Antwet, 

I.    Parties. 

1.  The  parchasorfl  of  real  estate  are  entitled  to  be  heard  before  anj  da< 
eree  is  made  impeaching  the  validitjr  of  the  sale  under  which  tbej 
claim  title.     Thompson  7.  Engle,  271 

3.  The  undeniable  general  rule  in  equity  is,  that  a  nominal  trustee  can. 
not  bring  a  suit  in  bis  own  name,  but  must  join  with  him  the  namei 
of  the  persona  ha? ing  the  beneficial  interest.  WUlink  t.  Morris  Co* 
nal  and  Banking  Co.  377 

3.  But  the  court  will,  in  its  discretion,  dispense  with  a  strict  adherence 
to  the  fiile,  where  bj  complying  with  it  great  inconTonience  or  anne- 
cessary  ezpeDso  would  be  incurred.  ib, 

4«  Where  a  banker  negociated  in  the  city  of  Amsterdam  a  loan  of  se. 
yen  hundred  and  fifty  thousand  dollars,  for  the  Morris  Canal  and 
Banking  Comptnyt  and  the  company,  to  secure  the  repayment  of 
the  loan,  executed  a  mortgage  to  the  said  banker,  ••  being  the  agent 
and  trustee  of  the  several  subscribers  to  the  loan,"  reciting  that  the 
loan  was  to  be  advanced  by  the  subscribers  thereto  according  to  the 
sums  subscribed  by  each  of  them  respectively,  and  that  the  principal 
and  interest  thereby  secured  should  be  paid  in  Amsterdam  to  the  said 
banker,  **  representing  the  said  lenders,  or  to  his  successor  or  succes. 
sors  in  the  said  trust,  or  to  such  person  or  persons  as  he  or  they  might 
substitute  or  appoint  for  that  purpose  ;** — Beld,  that  the  mortgagee 
might  file  a  bill  to  foreclose  the  mortgage  in  his  own  name^  without 
making  his  cestui  que  trusts  parties.  ib, 

5.  The  case  is  excepted  out  of  the  general  role,  on  the  ground  of  the 
great  inconvenience  to  which  a  compliance  with  it  would  subject  the 
complainant.  ib. 

6.  The  true  additional  parties,  if  any,  would  be  the  owners  of  the  stock 
at  the  time  of  filing  the  bill.  To  require  them  to  be  made  parties 
would  be  almost  a  denial  of  the  aid  of  the  court.  ib, 

7.  Nor  is  it  necessary  that  the  complainant  should  state  upon  the  face 
of  his  bill,  in  order  to  warrant  the  filing  of  the  bill  in  hie  own  name, 
thai  the  cestui  que  trusts  are  so  numerous  that  the/  cannot,  withoot 
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grett  inconTtnienoe,  be  broaght  before  the  ooort.  The  character  of 
the  trantaction  aaflSciently  appears  upon  the  face  of  the  mortgage, 
as  diBclosed  in  the  bill.  ib, 

8.  Held,  also,  that  it  was  a  part  of  the  original  contract  between  the 
mortgagors  and  mortgagee,  that  the  lenders  should  in  this  transaction 
be  represented  bj  the  mortgagee,  and  by  him  alone.  The  court  will  not, 
therefore,  oblige  him,  in  seeking  to  recover  the  money,  in  the  face  of 
this  agreement,  to  come  into  court  in  the  names  of  all  the  lenders,    ib. 

9.  The  assignee  of  a  bankrupt  or  an  insolfent  is  a  necessary  party  to 
a  bill  affecting  the  property  of  such  bankrupt  or  insolvent,  because 
the  property  by  the  assignment  passes  to  and  vests  in  the  assignee,  ti. 

10.  Are  the  receivers,  appointed  under  the  act,  entitled,  **An  act  to 
prevent  frauds  by  incorporated  companies,**  necessary  parties  to  a  bill 
affecting  the  property  of  the  company  of  which  they  are  appointed 
the  receivers  ? — Quere,  ib. 

1 1.  Where  the  receivers  were  appointed  aAer  a  decree  pro  eonfe»90  had 
been  taken  against  the  corporation,  by  which  the  right  of  the  com- 
plainant to  recover  was  established,  Held,  that  the  receivers  were  not 
necessary  parties,  and  that  an  objection  made  by  a  third  party  to  the  bill 
for  want  of  proper  parties  on  that  ground,  would  not  be  sustained,     ib, 

12.  If  the  receivers  should  ask  to  be  substituted  as  defendants,  with  the 
view  of  setting  up  a  defence,  the  court  would  permit  them  to  do  so  at 
any  stage  of  the  proceedings.  ib. 

13.  Upon  a  bill  of  foreclosure,  a  subsequent  mortgagee  upon  the  same 
premises,  though  a  mere  trustee,  is  a  necessary  ptrty.  It  is  not  enough 
that  the  cestui  que  trusts  are  before  the  court.  ib. 

14.  But  where  the  property  subject  to  the  sabeequeot  mortgage  was 
small,  and  the  cestui  que  trusts  were  before  the  conrt,  an  objection 
for  want  of  parties,  on  the  ground  that  the  trustee  was  not  a  party, 
was  overruled,  inasmuch  as  the  right  of  the  trustee  to  redeem  would 
not  be  bound  by  the  decree.  ib. 

15.  If  one  of  several  joint  mortgagees  dies,  his  representatives  must 
be  made  parties  to  a  bill  affecting  the  rights  or  interests  of  the  mort- 
gagees. Such  bill  cannot  be  filed  by  or  against  the  survivors  only. 
Smith  V.  Trenton  Delaware  Falls  Co.  505 

16.  If  the  effect  of  granting  the  prayer  of  a  bill  will  be  to  relieve  the 
receivers  of  an  incorporated  company  from  a  portion  of  their  duties, 
and  to  effect,  pro  tanto^  a  removal  of  the  receivers,  they  must  be 
made  parties.  %b. 

JL    BiU. 

17.  If  the  contract  is  several,  it  is  no  ground  of  objection  that  the  eon- 
tract  made  by  the  complainant  with  divers  defendants,  be  described 
in  the  bill  of  complaint  as  a  contract  between  the  complainant  and 
defendant,  without  reference  to  the  other  parties.  Nsw^Barbadoes 
ToU  Bridge  Co.  v.  Vr^land,  157 

62 
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Ift.  Id  a  bill  filed  for  an  injanction  to  rcBtraiD  wtste  orlrr^pafltble  mi«» 

chief,  it  is  not  Decessarj  to  set  oat  the  complainant's  title  at  length. 

Shreve  v.  Black,  lit 

19.  A  complainant,  by  stating  the  injury  to  have  been  como^itted  ander 

allegation  of  title,  does  not  state  hinMelf  oat  of  court.  ib, 

20?  A  coart  of  eqnity  will  sostaiu  an  original  bill  filed  to  correct  a  for. 

mer  decree  of  the  same  cotrrt.     Whittemore  v.  Coster,  433 

21.  Where  a  bill  charges  that  an  act  of  the  legislature  is  contrary  to 
the  constitution  of  the  United  Statet,  and  in  violation  of  the  rights 
of  the  complainant,  and  illegal  and'yoiti,  the  court  will  not,  onder 
the  general  prayer  for  relief,  declare  such  act  unconstitutional  or 
void.    Smith  ▼.  Trenton  Delaware  FmUe  Co.  505 

Vide  Fbaud,  4.       REOBivsas,  13 — 15.       Practick,  J. 
///.     Anewer, 

22.  If  the  defendant  by  his  answer  adYuHa  the  existence  of  the  mort. 
gage  sought  to  bo  foreclosed,  bat  seeks  to  avoid  it,  the  matter  al. 
leged  by  way  of  avoidance  must  be  sustained  by  evidence  independent 
of  the  answer.    Broths  'Ex*r  v.  Hartougk,  46 

23.  One  witness,  with  corroborating  circumitances,  is  sufficient  to 
overcome  the  defendant's  answer.     Chance  v.  Teeple,  173 

24.  To  entitle  a  defendant  to  a  dissolution  of  an  injunction,  ho  must 
deny  the  whole  equity  of  the  bill  upon  which  the  inJHnetioD  is  based. 
He  must  answer  directly  and  without  evasion,  and  must  not  merely 
answer  the  several  charges  literally,  but  he  roust  traverse  the  sub. 
stance  of  each  charge.     Everly  v .  Rice,  553 

25.  Where  there  are  particular  charges,  they  must  bo  answered  partica. 
larly  and  precisely,  and  not  in  a  getiteral  manner,  though  the  general 
answer  may  amount  to  a  full  denial  of  the  charges.  ih, 

POSSESSION. 

Possession,  to  constitute  notice  of  a  claim  of  title  sufficient  to  pat  a 
purchaser  on  inquiry,  most  be  an  actual  possession,  raanifbsted  hy  no* 
torious  aots  of  ownership,  such  as  would  naturally  be  observed  by  and 
known  to  the  public.    Holmee  v  Stottti  49^ 

FRACTICE. 

/.    Proceee,  Bill,  Order  of  Diemieeal,  ^, 

II.    Motions,  Hearing,  Application  for  Injunction,  ^. 

///.    Maeter'e  Report,  Receiver^  Accounts,  Exceptions  tmi' Dserss; 

IV.     Attachment  fbr  Contempt, 

I.    Pioeess^  Bill,  Order  of  Dismissal,  j-e. 
1.  If  the  defendant  is  properly  charged  in  the  bill,  as  ezeootop,  or  de- 
visee«  or  in  any  other  special  capacity,  it  is  no  ground  oF  deniurret 
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<liat'the  fubpcBna  m  iatued  againit  him  generallf ,  withoat  aUting  the 
-character  in  which  he  ia  sued.     Walton*i  Ex*rs  v.  Herbert,  73 

6.  Whore  a  biii  haa  been  filed  by  one  ofaeveral  legateea,  for  hia  ahare 
*or  a  legacy,  againat  the  oxecutora  and  the  other  legateea,  and  an 
-interlocutory  decree  haa  been  made  eatabliahing  the  right  of  the  le- 
gatecs  to  recover — the  complainant  cannot, after  such  decree,  dismias 
'hia  bill  to  the  prejudice  of  the  logateea  who  are  defendanta,  without 
thoir  conaent;  and  if  auch  order  of  diamiraal  be  made,  it*  will  be  va- 
cated and  aet  aaide,  except  ao  far  aa  reapecta  the  complainant ;  and 
the  interlocutory  decree,  and  the  maater'a  report  thereon,  will  be 
deemed  vaJid  and  effectaal  ao  far  aa  rcapocta  the  other  legateea.  CoL 
dtna  V.  Taylor'e  Ea^rt,  163 

3.  Order   of  diemisaal,   aa  it  reapecta  partiea  prejudiced  thereby,  va- 
•<:ated  after  the  lapae  of  three  yeara  from  the  date  of  the  order.        t6. 

//.     Motions,  Hearing,  Application  for  Injunction,  •}•£. 

4.  Whore  tho  facta  are  aU  before  the  court,  application  to  vacate  a.  de- 
cree or  not  aside  an  order  may  be  made  upon  motion  merely.  It  ia 
not  necosaary  to  file  a  petition.     OaNina  v.  Taylor''»  Ex^re,  163 

5.  Upon  the  argument  of  a  motion  for  an  injunction,  the  anawer  of  one 
defendant  will  be  received,  and  heard  upon  the  argument  aa  an  affi. 

■  davit,  in  anavvor  to  tho  complainant*a  bill.    Shreve  v.  Black,        177 

6.  A  motion  to  diasolve  an  injunction  for  want  of  equity  in  the  bill, 
will  be  heard  before  anawer  filed.  Receivertof  the  Morrie  Canal  and 
Banking  Co.  v.  Biddle,  323 

7.  Where  an  injunetiou  ia  granted  ex  parte,  the  court  will  at  any  time 
hear  a  motion  to  dissolve  for  want  of  equity,  unleaa  for  speeiaf 
eauae.    -  t^. 

8.  The  affidavits  of  the  complainanta,  made  afier  filing  the  bill,  are  not 
'Competejit  to  be  read  upon  a  motion  for  an  injunction  and  the  ap. 
pointmenl  of  receivera.    Srundred  v.  Patereon  Machine  Co.        294 

*9.  It  is  no  objection  to  the  dikvolution  of  an  injunction,  that  exceptions 
have  been  filed  to  the  dcfendant'a  answer.  The  rule  of  the  Engliah 
4Bourt  of  chancery  upon  tbia  subject  does  not  prevail  in  New.Jeraey. 
Wyckoff  v.  Cochran,  420 

10.  The  court  will  hear  the  argument  upon  the  exceptiona  to  the  an- 
awer, and  upon  the  motion  to  disaolve  the  injunction,  at  the  aame 
time.  ih» 

Ji/.    MMiet^s  sUeport,  Receiver  if  Aeeounte,  Exception*  and  Decree, 

H.  When  the  master  haa  reported  tho  amount  due  upon  aeveral  mort. 
gages,  and  alao  their  order  of  priority,  and  upon  exceptiona  taken  to 
the  report  the  order  of  priority  is  changed,  a  final  decree  may  be  taken 
at  onco,  without  a  reference  back  to  the  maator.  Chmnce  v.  Tee^ 
pie,  173 

13.  A  final  decree  after  cnrolhnent,  and  execution  issQid  fimon,  and 
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afUr  the  lapte  of  nearly  three  jean  from  the  date  of  the  deeree,  will 
be  Mt  aside  for  the  pnrpose  of  correeting  a  plain  and  groae  miatake 
in  the  master*!  report,  although  the  defendant  appeared  and  demur, 
red  to  the  bill  of  complaint,  and  aAerwarde  eafiered  a  decree  pro  eon- 
fetto  to  be  taken  against  him,  and  an  ex  pmrte  report  to  be  made  by 
the  master.    Miller  t.  Rushfmth,  174 

13.  If  a  case  be  once  properly  before  the  eonrt,  the  court  will  do  all  in 
its  power  to  settle  the  ri|rhts  of  all  the  parties  in  the  matter  in  coo. 
troversy,  justly  and  equitably  by  one  decree.     Cotfsc  t.  Boylee,    213 

14.  The  report  of  a  master  upon  the  accounts  of  receiTers  requires 
confirmation,  and  may  be  excepted  to.  The  soTeral  items  of  the  ac- 
count may  bo  in? estigated.  Rieharde  t.  Merrie  Canal  and  Banking 
Co.  428 

15.  It  seems  that  a  creditor  is  not  allowod  the  costs  of  proring  bis 
claim  before  the  master.  But  a  creditor  complaining  of  the  proceed, 
ings  before  the  master  in  the  settlement  of  receivers'  accounts  may 
be  allowed  his  costs,  to  be  paid  out  of  the  fund,  or  by  the  receiven, 

V  at  the  discretion  of  the  court.  ih, 

16.  Notice  should  bo  gifen  of  an  application  on  behalf  of  the  creditors, 
'VA     for  leave  to  file  exceptions  to  the  master's  report.   An  order  for  leave 

to  file  exceptions,  made  without  notice,  discharged.  ih. 


IV,    Attaekment  far  Contempt, 


17.  A  party  under  an  attachment  for  contempt  for  an  alleged  breach  of 
an  injunction,  is  not  confined  to  his  answers  to  the  interrogatories 
exhibited  to  him,  but  may  exa^mine  witnesses  to  exculpate  himself 
from  the  charge.  .  Mogennie  v.  Parkkuratf  433 

18.  Should  the  depositions  on  the  part  of  the"  defendant  be  taken  by 
leave  of  the  court  7 — Quere,  H. 

19.  The  party  alleging  a  contempt  of  court  by  breach  of  an  injunction, 
must  make  it  out  clearly  to  the  satisfaction  of  the  court.  ih, 

20.  If  the  accused  deny  the  contempt,  or  do  not  clearly  show  it  by  bis 
answers,  the  prosecutor  may  examine  witnesses  to  prove  it.  ih, 

SI.  An  attachment  for  contempt,  being  in  the  nature  of  a  criminal 
proceeding,  costs  are  not  usually  allowed.  ih, 

PREROGATIVE  COURT. 

1.  The  limitation  of  time  within  which  an  appeal  is  to  be  taken  from 
the  determination  of  the  orphans'  court,  to  the  prerogative  court, 
under  the  twenty.first  section  of  the  act,  entitled,  **  An  act  to  aseer. 
tain  the  power  and  authority  of  the  ordinary  and  his  sorrogates,"  dtc. 
{Rev,  Lowe,  776,)  refers  not  to  the  filing  of  the  petition  of  appeal  in 
the  prerogative  court,  but  to  the  demanding  and  filing  the  appeal  in 
the  orphans'  court.     Clark  v.  Hainee,  136 

2.  The  party  appellant,  upon  making  his  appeal  in  the  court  below, 
ahould  procure  all  the  necessary  transcripU  from  that  court,  and  file 
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them,  together  with  hi*  petition  of  appetl„  in  the  prerogative  court, 
at  the  term  next  aflor  the  demand  of  the  appeal  in  the  coart  be- 
low.  ib, 

3.  The  appellant  in  the  prerogative  court  ia  not  required  to  deposit  one 
hundred  dollars  to  answer  the  coats  of  the  appeal,  according  to  the 
practice  of  the  court  of  a  ppeals.  ib, 

4.  The  prerogative  court  will,  in  a  summary  manner,  upon  mere  mo- 
tion, inquire  into  the  validity  of  an  order  previously  made  by  the  or- 
dinary for  the  prosecution  of  an  administrator's  bond.  Ex  parte 
Webiter,  558 

5.  The  validilji^of  the  order  cannot  be  inquired  into  by  the  court  in 
which  the  action  is  brought  upon  the  bond.  ib, 

6.  The  usual  and  proper  practice  on  applications  to  the  prerogative 
court,  is  to  proceed  by  petition,  duly  verified,  setting  forth  the  facts 
upon  which  the  application  is  founded  ;  but  the  court  will  not,  for 
the  mere  want  of  a  petition,  set  aside  an  order  otherwise  regu. 
lar.  ib. 

7.  It  must  appear  that  an  order  for  the  prosecution  of  an  administra. 
tor's  bond  was  made  at  the  request  of  a  party  aggrieved.  t^. 

PROBATE. 

1.  If  one  executor  of  a  foreign  will  proved  in  another  state,  has  appli. 
ed  for  probate  under  the  sjtatute,  another  executor  may  produce  and 
prove  the  original  will  independent  of  the  statute.  Ex  parte 
Courseiu  408 

3.  Nor  is  it  necessary  that  the  executor  who  produces  the  original  will 
should  prove  it  before  the  same  surrogate  who  granted  letters  testa, 
mentary  to  his  co-executor.  ib, 

3.  He  may  prove  it  before  the  ordinary,  or  perhaps  before  another  sur* 
rogate.    The  applications  are  distinct  and  independent.  ib, 

4.  When,  however,  the  executors  have  all  taken  out  letters,  they  are 
co-executors  of  the  will,  and  must  sue  and  be  sued  jointly,  in  the 
same  manner  as  if  they  had  all  proved  the  will  at  the  same  time  and 
before  the  same  oflScer.  ib, 

5.  A  certified  copy  of  the  surrogate's  proceedings  on  an  application  for 
probate  has  the  effect  of  a  record,  against  which  no  averment  will 
be  admitted  by  the  ordinary.  ib. 

Vide  OaDiNA&T  ahd  Suuloqatisp 

PURCHASER.    Vide  Vendor  and  Porohasir. 

R. 

RECEIVERS. 

1.  Are  the  receivers,  appointed  under  the  act,  entitled*  ''An  aot  to  pre- 
vent frauds  by  incorporated  companies,**  neetssuy  ptrtiM  to  a  bill 
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afTeciing  ths  property  of  the  companj  of  which  they  ftre  appointei 
the  receivers  ? — Quere,  Willink  ▼.  Morris  Canal  and  Banking 
Co.  377 

2.  The  property  of  the  company  does  not  vest  in  the  roceivers,  nor  does 
•4he  appointment  of  receivers  necessarily  put  en  end  to4he  corpora- 
tion.  ib» 

'3.  'J  he  titU  to  the  property  is  not  changed  by  the  appointment  of  the 

jpeceivers.    A  power  only  is  delegated  to  the  receivers  to  take  charge 

of  it  and  sell  it.  ii. 

4.  :It  seems  that  the  receivers  may  sae  or  defend  in  the  name  of  the 
corporation.  ib. 

5.  In  the  disposition  of  the  trust  property  in  their  hands,  receivers 
have  a  diseretion,  /or  the  due  ezercise.ef  which  they  are  rosponsible 

4o  the/coart,  and  in  the  ezeroise  of  which  they  are -subject-to  its  con. 
Irol.  Knoit  v.  Reeeiverg  of  ike  Morris  Canal  and  Banking  Co.  423 
'^.  Receivers  are  not,  liko  ezecative  officers,  bound  to  sell  for  the  high, 
est  price,  without  regard  to  the  purchaser,  or  to  the  disposition  he 
may  make  of  the  property.  i(. 

7.  Where  the  receivers  of  the  Morris  Canal  and  Banking  Companj 
advertised  that  proposals  would  be  received  by  them  until  a  specified 
day  fur  leasing  the  canal  for  one  year,  Held,  that  the  advertisement 
did  not  bind  the  receivers  to  take  the  offer  of  the  highest  bidder,  nor 
litnit  them  to  a  certain  time  within  which  to  roceivo  bids.  t^. 

8.  The  receivers  appointed  under  the  act,  entitled,  **An  act  to  prevent 
frauds  by  incorporated  companies,**  derive  their  power  wholly  from 
the  statute.  They  have  no  authority  which  is  not  conferred  by-tbe  act. 
Runyon  v.  Farmers  and  Meekanict^  Bank  of  New.  Brunswick,      480 

S.  It  is  not  necessary  that  the  power  should  be  expressly  conferred.  It 
is  sufficient  if  it  can  bo  fairly  implied  from  the  general  scope  of  Ibe 
statute,  or  as  incident  to  a  power  expressly  given.  ii. 

10.  The  receivers  have  power  to  administer  oaths  to  witnesses  in  mat- 
ters pending  before  them,  which  they  arc  empowered  by  the  statate 
to  hear  and  determine.  ib, 

11.  The  receivers,  in  the  admission  or  rejection  of  testimony,  ii/etobe 
governed  by  the  rules  of  evidence.  ib. 

i2.  Under  the  act,  entitled,  "An  aot  to  prevent  frauds  by  ia«:orporated 
companies,**  the  receivers  have  authority  to  compel  a  disclosure  of  the 
knowledge  possessed  by  any  person  of  the  affairs  and  transactions  of 
4lie  4;ompany,  and  a  creditor  may  have  such  disclosures,  upon  a  prp- 
per  applicotionfbr  that  purpose  to  the  receivers.  Ho  cannot  mainUin 
a  bill  for  such  discovery.     Smith  v.  Trenton  Delaware  Falls  Co,  505 

13.  Nor  can  a  bill  be  maintained  by  a  creditor  of  an  incorporated  com- 
pany, afler  the  appointment  of  receivers,  to  settle  the  validity  sqd 
priority  of  claims  and  incumbrances  upon  the  property  of  the  com- 
pany.   It  is  the  duty  of  the  receivers  to  aettle  priorities  and  in  so 
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rfbin;  fo  d«dd«  upon  the  yalidity  of  the' eltiim  agsinet  the  corns, 
panj.  ib, 

14.  Nor  cftn  «  bill  be  Boatained  bjr  suob  creditor  to  inquire  into  the  va-- 
liditj  of  aaaignmenta  or  trantfera  of  property  made  by  the  company. 
Thia  also  ia  within  the  province  of  the  roceiTera.  ib. 

Vide  pLKADina,  12.      PaacTicc,  III. 

RELIGIOUS  SOCIETY. 

1.  The  general  synod  of  the  Associate  Reformed  church  have,  by  the 
constitution  of  the  said  church,  no  authority  to  do  any  act,  or  make 
any  regulation,  which  interferes  with  the  esiabllsbed  order  of  the 
ohurch.  ^Koeiate  Reformed  Chuixh  v.  TrusUa  of  Theological  SemU 
nary,  77 

2.  The  act  of  union  between  the  general  synod  of  the  Associate  Re- 
formed church  and  the  general  assembly  of  the  Presbyterian  church, 
adopted  on  the  twenty.firat  day  of  May,  eighteen  hundred  and  twen. 
ty-two,  is  invalid.  ib. 

21.  A  transfer  of  the  funds  of  the  church,  as  a  consequence  of  the' said 
union,  and  necessarily  connected  therewith,  is  also  invalid.  t6. 

4.  That  portion  of  the  Associate  Reformed  church  which  refused  to 
acquiesce  in  the  act  of  onion,  but  maintained  its  separate  and  inde- 
pendent existence,  retained  all  the  rights  and  Interest  in  the  funds 
which  the  church  possessed  prior  to  the  act  of  union.  ib. 

5.  It  is  a  well  established  principle,  that  when  part  of  any  religious 
association  separate  and  establish  a  new  society,  they  cease  to  be 
members  of  the  original  society,  and  have  no  longer  any  claim  to 
their  property.  ib, 

6.  Where  property  has  been  given  in  trust  for  a  church  not  incorpo. 
rated,  it  is  competent  for  any  person  belonging  to  that  ohurch,  on 
behalf  ofhimsolf  and  of  all  others  belonging  to  that  church  and  en- 
titled  to  the  use  of  the  funds,  to  come  into  a  court  of  equity  to  enforce 
the  execution  of  the  trust.  ib, 

7.  And  if  the  church  consists  of  various  congregationa,  any  one  or 
more  of  such  congregations,  being  incorporated,  may  in  like  manner 
enforce  the  execution  of  the  trust.  ib. 

RENT.      Vide  Died,  6.      Mistake,  1. 

S. 

SEPARATE  ESTATE.      Vide  Hosband  and  Wife,  6—11. 

SET  OFF.      Vide  Juribdictioh,  2,  4. 

SHERIFF  AND  StfRRIFF'S  SALE. 

1.  Where  the  object  of  the  bill  will  be  answered,  a  sheriff's  sale  should 
act  be  restrained  by  injunctioo,  bat  Ihe  sale  thoold  be  ■oflbred  to  pro. 
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eeod,  and  the  money  stayed  in  the  ehenff'e  hande.    Receivers  tf  Ue 
Morris  Canal  and  Banking  Co.  t.  BiddU,  239 

3.  The  sheriff  remains  liable  for  property  in  his  handa  by  Tirtae  of  ta 
execution,  notwithstanding  he  ia  restrained  by  injunction  from  pro- 
ceeding to  a  sale.  ii- 

3.  A  sheriff's  sale,  regularly  made  by  virtue  of  an  execution  oat  of 
this  court,  set  aside,  on  the  ground  that  a  party  having  an  ineom. 
brance  subsequent  to  the  complainant,  was  by  a  mistake  of  her  agent 
prevented  from  attending  the  sale,  and  that  the  premises  sold  for  to 
inadequate  price,  to  the  prejudice  of  the  party  seeking  to  avoid  tbe 
sale.    Howett  r.  He»ter,  366 

4.  Premises  purchased  at  sheriff's  sale  and  conveyed  to  the  porcbiMr 
«nder  a  parol  agreement  to  permit  the  defendant  in  execatioo  to 
redeem*  ordered  to  be  recooveyed.    Combg  v.  Little,  310 

5.  Tb«  purchaser,  in  addition  to  the  price  of  redemption,  allowed  a  fair 
compensation  for  his  time,  trouble  and  expenses.  t^* 

SPECIFIC  PERFORMANCE.     Vide  Aoriimbsit. 

SURROGATE.      Vide  OaDiRAKT  ar»  SuiaooaTBa. 


T. 


TRESPASS.      Vide  Injunotion,  II. 

TRUST  AND  TRUSTEE. 

I.  Upon  a  devise  of  real  estate  to  executors  in  troft  to  permit  a  married 
daughter  **  to  use  and  occupy  the  farm  and  to  take  the  rents,  isnei 
and  profits  thereof  to  her  own  use  during  her  natural  life,  frse  from 
any  control  of  her  present  or  any  future  husband,  and  not  to  be  in 
any  wise  liable  for  any  debt  or  debts  he  now  owes,  or  which  any  fu- 
ture husband  may  hereafter  contract,"  the  court  will  not,  upon  tbe 
death  of  the  husband,  permit  the  trust  to  be  set  aside,  or  the  estate  to 
bo  conveyed  to  the  attui  que  trust.    O^Kill  v.  Campbell,  13 

3.  Equity,  for  satisfactory,  sufficient  cause,  will  direct  a  change  of 
trustees.  ik 

3.  Neither  the  donee  of  trust  property,  nor  any  other  person  into  whose 
hands  it  may  come,  has  a  right  to  apply  it  to  any  other  purpose  than 
that  for  which  it  was  originally  intended.  Aeneiate  Reformed 
Church  y.  TruaUee  of  Theological  Seminary,  77 

4.  Where  property  has  been  given  in  trust  for  a  church  not  incorpo. 
rated,  it  is  competent  for  any  person  belonging  to  that  church,  on 
behalf  of  himself  and  of  all  others  belonging  to  that  church  and 
entitled  to  the  use  of  the  funds,  to  comeiinto  a  court  of  equity  to 
enforce  the  execution  of  the  trust.  tft. 
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'  $.  And  if  Ibe  ehnreh  eontitts  of  vinous  eongra^tions,  tnj  one  or 
more  of  each  oongregations,  being  incorporated,  may  in  like  manner 
enfbree  tbe  execatfon  of  the  tmtt.  t6. 

Vide  Will,  5,  6.      HuasAND  and  Wipe,  9—11. 

u. 

USURY. 

].  The  taking  of  nsurioos  interest  upon  a  bond,  will  not  vitiate  a  valid 
instrument,  but  if  taken  by  tbe  obligee  it  furnishes  prima  facie  cvi. 
denee  that  the  original  agreement  was  corrupt.  Varictt  Ex*r  v. 
Cran<,  138 

9.  To  oonsUtnte  usury  there  must  be  a  corrupt  agreement  to  receive 
mora  than  the  law  allows  by  way  of  interest.  ib, 

3.  The  seoond  section  of  the  act  against  usury,  by  which  it  is  enacted, 
that  all  mortgages  made  for  the  payment  of  money  lent,  on  which  a 
higher  interest  is  received  or  taken  than  is  allowed  by  the  said  act, 
shall  be  utterly  void,  applies  only  to  securities  given  contrary  to  tho 
provisions  of  the  first  section  of  the  act,  and  does  not  avoid  a  mort. 
gage  made  and  executed  in  this  state,  to  secure  the  payment  of  a 
bond  upon  which  a  higher  rate  of  interest  is  reserved,  if  the  bond  is 
valid  by  the  law  of  the  place  of  the  contract.  ib. 


V£NDOR  AND  PURCHASER. 

1.  Where  the  vendor  agrees  to  convey  a  farm  **  said  to  contain  ono 
hundred  and  thirty.five  acres,  bo  the  same  more  or  less,**  and  the  deed 
executed  in  pursuance  of  the  agreement  describes  the  land  by  courses 
and  distaneee,  and  adds,  **  containing  one  hundred  and  thirty.five 
acres,  be  the  same  more  or  less,**  if  there  proves  to  be  a  deficiency  of 
over  twenty  acres  in  the  quantity  of  land  actually  conveyed,  tho  pur. 
chaser,  upon  a  bill  filed  by  the  vendor  for  the  foreclosure  of  a  mort. 
gage  given  to  secure  a  part  of  the  purchase  money,  will  be  entitled 
to  have  an  abatement  or  compensation  for  the  deficiency  in  the  quon. 
Uty  of  land.    Cou$e  v.  Boylet,  212 

2.  Under  such  circumstances  the  court  will  not  first  direct  the  land  to 
be  sold,  to  ascertain  whether  it  will  not,  at  the  reduced  quantity, 
bring  the  price  at  which  it  was  sold.  ib, 

3.  Where  land  is  sold  as  containing  so  many  acres,  more  or  less,  if  tho 
quantity  on  an  actual  survey  and  estimation,  either  overrunning  or 
falling  short  of  the  contents  named,  be  small,  no  compensation 
should  be  received  by  either  party :  the  words  **  more  or  less,**  must 
be  intended  to  meet  such  a  result ;  but  if  the  variance  be  cpnsidera. 
ble,  the  party  sostainUig  the  loss  should  be  allowed  for  it,  and  this 

63 
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nik  ■houki  prerail  wheo  it  wins  from  mi«tak«  only,  wilboot  fiiod 
or  deception.  ik 

4*  And  it  neme  that  the  mlo  applki  allhoogb  the  land  ia  not  booflit  or 
■old  profenedly  by  the  acre,  the  preenmption  bein|r  that  in  fixiof  tk 
price  regard  was  had  to  the  quantity.  A, 

5.  If  the  purchaser  know  the  true  quantify  at  the  time  of  his  parehue, 
or  there  are  words  osed  clearly  indicating  the  intention  of  both  fu- 
ties  not  to  be  governed  ia  tba  sale  by  the  amount  of  land,  tbt  por- 
chaser  will  not  be  entitled  to  reltef.  A. 

6.  It  is  not  a  safficient  objection  to  allowing  an  abatement  of  the  price, 
that  the  contract  has  been  ezecated.  ii* 

7.  Tlie  fact  that  the  pnrchaser  lires  near  the  land  and  sees  it  diily,  can 
have  no  bearing  on  the  question,  nor  can  tba  doetrine  of  cnttt 
tmptior  have  any  application.  A  purchaser  has  a  right  to  rely  apos 
the  vendor  for  the  number  of  acres,  and  may  place  implicit  eonfi* 
dence  in  his  statements.  >^- 

8.  Where  the  deficiency  in  the  qoontity  of  laad  sold,  is  ascertained  hj 
the  vendor  between  the  execution  of  the  contract  of  sale  and  Uie 
delivery  of  the  deed,  he  is  bound  to  make  it  known  to  the  purchaser; 
and  wiih  a  knowledge  of  the  deficiency,  to  delif er '  a  deed  to  the 
purchaser  for*  a  greater  number  of  acres  than  the  tract  contains, 
without  dieclosing  the  truth  respecting  it,  is  a  palpable  fraud.       ih- 

9.  It  is  one  of  the  moBt  familiar  and  well  settled  principles  of  a  coart 
of  equity,  that  the  vendor  of  real  estate  has  a  lien  on  the  lands  sold 
for  the  purchase  money.     Brinierhoff  v.  Fansciren,  Sol 

10.  The  lien  exists  not  only  as  against  the  vendee,  but  also  as  against 
persons  holding  under  him  with  notice.  >i* 

11.  To  constitute  the  lien  as  against  a  purchaser  under  the  original 
vendee,  there  must  be  notice  of  the  indebtedness,  and  that  the  indebt- 
edness arose  upon  the  purchase  of  the  property.  *&• 

12.  It  is  not  necessary  that  there  should  be  notice  that  the  indebtedness 
constitutes  a  lien  on  the  land.  ti. 

13.  The  acceptance  by  the  vendor  of  other  than  the  personal  security 
of  the  vendee,  or  any  other  circumstance  showing  that  the  vendor 
does  not  look  to  the  land  as  his  security,  will  be  an  implied  waiver  of 
his  lien.  ih. 

14.  The  taking  of  the  note  or  bond  of  the  vendee  for  the  purchase 
money,  will  not  avoid  the  lien.  ib. 

15.  No  express  agreement  is  necessary  to  create  the  lien ;  it  results  as 
an  incident  of  the  sale,  unless  it  be  expressly  waived,  or  there  be 
such  special  circumstances  as  show  that  the  parties  did  not  intend 
the  lien  should  exist.  ih. 

16.  The  giving  of  a  mortgage  by  the  purchaser  for  a  part  of  the  pur- 
chase money,  to  a  third  party,  on  the  day  of  the  purchase,  will  not 
a&ct  the  lien,  as  between  the  vendor  and  vendee.  ib. 
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17.  The  purchaser  of  real  eatate  by  deed  of  warrant/,  haa  a  right  to 
relief  in- equity  against  the  Tondor,  who  seeks  to  enforce  the  payment 
of  a  bond  and  mortgage  given  for  the  purchase  money,  until  a  suit 
actually  brought  to  recover  the  promises  by  a  person  claiming  them 
by  a  paramount  title,  shall  have  been  determined.  Jaques  v. 
Esler,  461 

18.  Possession,  to  constitute  notice  of  a  claim  of  title  sufficient  to  put  a 
purchaser  on  inquiry,  must  be  an  actual  possession,  manifested  by  no- 
torious  acts  of  ownership,  such  as  would  naturally  be  observed  by  and 
known  to  the  public.     Holmes  v.  Stouts  492 

19.  The  grantee  of  a  bona  fide  purchaser  without  notice,  is  not  to  be 
charged  with  the  incumbrance  or  fraud,  although  known  to  such 
grantee  before  he  acquired  his  title.  ib. 

Vide  AcECBMBifT,  16—18.      MoaTGAOB,  8,  23—127.      Shikiff  and 
Sheriff's  Sale,  4,  5. 

\V. 
WASTE.    Vide  Iiuuhction,  If. 

WATER  COURSE. 

1.  The  right  to  flow  back  water  acquired  by  prescription,  is  as  absolute 
as  any  other  rigbt.     Hulme  v.  ShrevCt  116 

2.  A  party  who  has  acquired  such  right,  is  entitled  to  the  use  of  th« 
whole  of  the  head  of  the  stream  as  far  back  as  he  flows,  in  the  man- 
ner he  has  been  accustomed  to  use  it;  and  if  another  seek  to  change 
the  manner  of  use,  ho  must  show  conclusively  that  the  change  will 
not  be  prejudicial  to  the  occupant.  ib, 

3.  Will  not  the  .party  having  such  right  be  protected  against  any  change 
in  the  manner  of  his  enjoyment,  even  if  no  actual  injury  can  be 
proved  to  result  from  such  change  ? — Quere,  ib, 

4.  Any  particular  use  of  water,  or  diversion  from  its  accustomed  chan. 
nel,  for  twenty  years,  undisturbed  and  uninterrupted,  will  raise  the 
presumption  of  a  grant.     Shields  v.  Arndt,  234 

5.  It  seems,  too,  that  as  twenty  years*  poseession  will  give  a  right,  so  a 
nonuser  for  the  like  term  will  put  an  end  to  it.  t^. 

6.  To  eonstituto  a  water-conrse,  there  must  be  a  stream  usually  flow, 
ing  in  a  particular  direction,  though  it  need  not  flow  continually,  ib, 

7.  A  hollow  or  ravine,  through  which  water  flows  only  in  times  of 
rain  or  the  melting  of  snow,  is  not,  in  legal  contemplation,  a  water- 
course, ib, 

8.  If  a  party  unlawfully  turns  a  stream  of  water  upon  the  land  of  an 
adjoining  proprietor,  no  right  to  the  water  is  thereby  conferred,  and 
the  wrong-doer  may  divert  the  water  again  at  any  time  within  twenty 
years.  ib. 

Vide  IifjimoTioN,  9,  15. 
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WILL. 

1.  A  iMUtor  deyisod  ai  folio  wi : — *•  I  do  give,  deviM  tad  tiwqnetth 
unto  my  daughter  Miria,  the  wife  of  J.  R.  M.,  all  that  &nn,  &e. 
now  in  the  occupation  and  poneiaion  of  the  Mid  J.  R.  M.  To  liaTe 
and  to  hold  the  farm  unto  my  said  daughter  M.,  her  heire  nnd  a«gBi 
for  ever ;  not  in  any  manner  anbjeet  to  the  sale  or  disposal  of  ber 
■aid  husband,  in  any  way,  manner  or  form  whatever.**  HcU,  that 
it  was  not  the  intention  of  the  testator  to  exclude  the  hnsband  of  the 
devisee  from  his  estate  by  curtesy  in  the  land  devised.  JfHUsay  v. 
Mullany,  IC 

S.  If  a  testator  devise  to  a  feme  covert  an  estate  of  inheritsinee  in  fee 
simple,  he  cannot  by  any  restriction  or  provision  in  the  will  deprive 
the  husband  of  the  devisee  of  his  estate  bj  the  eoxtesj  in  the  land 
devised.  H, 

3.  Those  incidents  which  by  law  are  inseparably  annexed  to  an  estate, 
cannot  bo  prohibited  by  any  condition  or  limitation  espresed  in  the 
deed  or  will.  il. 

4.  In  giving  construction  to  a  devise,  the  intention  of  the  tesutor 
should  be  regarded  unless  it  be  contrary  to  the  mlee  of  law,  in  which 
case  it  should  be  considered  void  as  well  in  a  eoort  of  equity  as  of 
law.  ih. 

5.  In  cases  of  trusts  executed  or  immediate  devisee,  where  the  trusts 
are  directly  and  wholly  delared  by  the  testator  to  attach  on  the  lands 
immediately  under  the  will  itself,  the  constmction  by  coorts  of  law 
and  of  equity  should  be  the  same.  H, 

6.  But  in  cases  of  executory  or  imperfect  trusts  which  are  only  direc 
lory,  or  prescribe  the  intended  limitations  of  some  fatnre  convey. 
anco,  courts  of  equity,  in  striving  to  ascertain  the  intention  of  tcs- 
tators,  have  not  adhered  strictly  to  the  rules  of  construction  adopted 
by  courts  of  law,  but  have  directed  those  conveyances  to  be  made  in 
such  manner  as  to  carry  out  the  intention  of  the  testator,  as  aseer. 
taincd  from  an  ojamination  of  the  whole  will.  H, 

7.  A  man  cannot  by  will  create  such  an  estate,  as  by  the  rules  of  the 
common  law  he  could  not  in  his  life  time  create  by  deed.  ib. 

8.  A  testator  devises  unto  his  son,  J.  P.,  his  mansion-house  farm  in 
fee,  **  with  this  reserve,  that  the  said  J.  P.  or  his  heirs  afibrd  a  lawful 
maintenance  to  my  daughter  A.  S.  and  her  two  daughters  from  said 
farm,  as  long  as  they  live  and  should  want  the  same.**  He  further 
devises  as  follows :  "  I  will  that  my  daughter  A.  S.  should  abide,  and 
have  a  lawful  maintenance,  and  her  two  youngest  daughters  with 
hor,  on  said  home  farm,  as  long  as  she  the  said  A.  S.  lives,  and  her 
two  daughters  shall  want  their  maintenance.**  Heldt  that  after  the 
death  of  A.  S.  her  daughters  were  not  bound  to  remain  upon  the 
home  farm  to  entitle  themselves  to  the  provision  made  for  them  in 
the  will.     StilltDell  v.  Peate,  74 


INDEX.  609 

9.  Land!  acqaired  after  the  poblication  of  a  will,  will  not  paw  by  % 
deviae  in  the  wiH.    Bruen  ▼.  Bragaw,  961 

10.  ▲  teatator,  after  Damerona  general  and  specific  legaciea,  giTea  aa 
follow!  ;^" After  all  my  jatt  debts  are  paid,  and  the  expense  of  ful- 
filling  this  my  last  will  and  testament,  I  give  and  beqaeath  all  the 
remainder  of  my  property,  both  real  and  personal,  of  whatsoever 
kind  and  description,  to  be  eqaally  divided  among  my  foar  cousins, 
J.,  R.,  G.  and  J.  W."  Held,  that  the  tesUtor  designed  to  charge 
the  lands  devised  in  the  residuary  clause  with  the  payment  of  the 
debts  and  legacies,  not  as  a  primary  fund,  but  in  aid  of  the  personal 
esUte.     WhiU  v.  Olden't  Ea?T9,  343 

11.  A  testator  beqoeathed  the  one  equal  undivided  eighth  part  of  the 
reaidae  and  remainder  of  his  estate,  both  real  and  personal,  to  hta 
son,  J.  K.  **  to  hold  and  to  have  the  issues,  profits,  rents  and  interest 
arising  fW>m  the  said  htqut^tK  during  his  natural  life,  bat  not  to  have 
and  to  hold  it  in  fee  simple,  to  sell  and  commit  waste  thereof,  and  at 
his  decease  to  de«eend  to  hia  legal  heirs  at  law."  Held,  that  the  lega- 
tee took  an  absolute  interest  in  the  personal  estate.  Kay  v.  JCey't 
fx'rt,  495 

13.  Where  a  testator  charges  his  lands  with  the  payment  of  legaciea, 
and  devises  the  use  of  the  land  to  his  wife  as  long  as  she  remaina  hie 
widow,  in  lieu  of  her  dower;  if  the  widow  accepts  the  devise,  aha 
takea  it  subject  to  the  incumbrance  of  the  legacies.  iSfsMfiten  t. 
Breisfi,  503 

13.  The  settled  principle  of  equity  is,  that  he  who  accepts  a  benefit 
under  a  will,  must  conform  to  all  its  provisiona  and  renounce  every 
right  inconaistent  with  them.  t6. 

14.  There  is  no  rule  distinguishing  between  the  widow  and  other 
devisees.  j^. 

Vide  Caveat.      Huaa  avd  Divniu,  1,  9.      Lioaot.      PaoiATS. 
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